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SUPREME  COURT. 

PRESIDENT  AND  DIRECTORS  or  THE  BANK  or  COMMERCE  agt. 
THE  RUTLAND  AND  WASHINGTON  RAILROAD  COMPANY. 

A  bill  of  exchange  was  drawn  by  the  defendant,  a  railroad  company,  by  its 
president,  in  Poultney,  in  the  state  of  Vermont,  in  which  state  the  company 
.was  chartered,  payable  four  months  from  date  at  the  Exchange  Bank  in  New- 
York,  and  upon  J.  W.  Baldwin,  treasurer  of  the  company  in  Boston ;  and 
accepted  in  Boston  by  J.  W.  Baldwin  as  treasurer,  payable  at  the  Exchange 
Bank  in  New- York,  and  endorsed  by  J.  W.  Baldwin,  treasurer,  and  sold  to 
the  Bank  of  Commerce  in  Boston ;  and  payment  demanded  at  maturity  at  the 
Exchange  Bank  in  New- York  and  refused,  and  the  bill  protested  :  held,  that, 
although  the  company  could  be  treated  as  acceptor  of  the  bill,  or  maker  of  & 
promissory  note,  and  sued  without  presentment  for  payment  at  the  Exchange 
Bank  in  New-York,  yet  the  cause  of  action  arose  in  this  state;  and  the  Bank 
of  Commerce  could  sue  the  company  and  attach  its  property  in  this  state. 

When  a  contract  is  made  at  one  place,  but  is  to  be  performed  at  another,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  it  is  to  be  governed  by  the 
law  of  the  place  of  performance. 

The  breach  of  duty  is  the  substantial  cause  of  action. 

What  is  meant  by  the  phrase,  "  the  cause  of  action  arose  ?" 

Foreign  corporations  have  a  right  to  bring  suits  in  this  state. 

The  provisions  of  the  Revised  Statutes,  authorizing  suits  against  foreign  corpo- 
rations, as  amended  in  1849,  are  not  repealed  by  the  Code. 

Under  the  Code,  a  suit  may  be  brought  against  a  foreign  corporation,  it  seems, 
without  an  application  in  writing,  or  affidavit,  or  attachment. 

Service  here  upon  (he  superintendent  and  general  managing  agent  of  a  foreign 
railroad  corporation,  in  the  possession  of,  aad  using  a  railroad  in  this  state,  is 
a  good  service  within  §  134  of  the  Code. 

It  seems,  a  judgment  against  a  foreign  corporation,  in  a  suit  properly  brought 
under  the  Code,  is  of  the  same  validity  and  effect  as  a  judgment  against  any 
nonresident  obtained  without  personal  service  or  appearance. 
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President,  &c.,  of  Bank  of  Commerce  agt.  The  Rutland  &  Washington  R.  R.  Co. 

A  motion  to  set  aside  an  attachment  against  a  foreign  corporation  may  be  made, 

in  the  first  instance,  directly  to  the  court. 
And  affidavits  may  be  read  on  both  sides,  on  such  motion. 

Washington  County  Special  Term,  June,  1854. — This  was  an 
application  by  the  defendant  to  discharge  and  set  aside  the 
attachment  issued  in  the  cause,  and  all  proceedings  on  the  part 
of  the  plaintiffs. 

The  attachment  was  granted  by  a  county  judge  upon  the  fol- 
lowing affidavit :  "  The  President,  Directors,  and  Company  of 
the  Bank  of  Commerce  agt.  the  Rutland  and  Washington  Rail- 
road Company.  County  of  Washington,  ss.  Abel  G.  Farwell, 
of  Boston,  being  duly  sworn,  says  he  is  one  of  the  plaintiffs' 
directors  in  this  action,  and  is  the  agent  of  the  plaintiffs. 

"  That  the  above-named  defendants  are  indebted  unto  the 
said  plaintiffs  upon  a  bill  of  exchange  for  twenty-five  thousand 
dollars,  dated  January  2d,  1854,  directed  to  James  W.  Baldwin, 
treasurer  of  said  defendants  at  the  city  of  Boston,  Massachu- 
setts, and  requesting  him,  four  months  after  date,  to  pay  to  the 
order  of  James  W.  Baldwin,  treasurer  at  the  American  Ex- 
change Bank,  New- York,  twenty-five  thousand  dollars,  value 
received,  and  signed  the  Rutland  and  Washington  Railroad 
Company,  by  W.  C.  Clark,  president,  and  accepted,  payable 
at  the  American  Exchange  Bank,  New-York,  N.  Y.  Signed 
James  W.  Baldwin,  Treasurer  Rutland  and  Washington  Rail- 
road Company,  and  endorsed  James  W.  Baldwin,  treasurer; 
and  which  said  bill  was  afterward  duly  endorsed  and  delivered  to 
the  said  plaintiffs,  and  by  them  duly  presented  for  payment,  and 
duly  protested  for  nonpayment  of  the  same,  nor  of  any  part 
thereof  has  payment  been  made,  and  the  said  plaintiffs  are  now 
the  holders  and  owners  of  the  same. 

"And  this  deponent  further  says,  that  said  defendant  is  a 
foreign  corporation,  having  its  office  and  place  of  business  at 
Poultney,  Vermont,  and  having  been  incorporated  by  the  legis- 
lature of  the  state  of  Vermont. 

"  And  deponent  further  says,  that  a  summons  in  this  action 
has  been  duly  served  upon  the  said  defendant,  by  delivery 
thereof  personally  to  Thomas  H.  Canfield,  the  superintendent 
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and  general  managing  agent  of  said  defendant,  which  service 
was  this  day  made  at  Salem,  in  the  county  of  Washington, 
which  summons  was  left  with  him.  A.  G.  Farwell. — Sworn 
to  before  me  this  9th  day  of  May,  1854,  James  Gibson,  Wash. 
Co.,  Judge." 

The  bill  of  exchange  mentioned  above  was  as  follows  : — 

"  Office  of  the  Rutland  and  Washington  Railroad  Company, 
West  Poultney,  Vt.,  Jan.  2d,  1854.  Four  months  after  date, 
pay  to  the  order  of  James  W.  Baldwin,  treasurer,  at  the  Ameri- 
can Exchange  Bank,  New- York,  twenty-five  thousand  dollars, 
value  received.  The  Rutland  and  Washington  Railroad,  by 
W.  C.  Clark,  President  of  the  Rutland  and  Washington  Rail- 
road Company.  To  James  W.  Baldwin,  Treasurer  Rutland 
and  Washington  Railroad  Company,  Boston,  Mass.  $25,000. 
Accepted.  Payable  at  the  American  Exchange  Bank,  New- 
York.  James  W.  Baldwin,  Treasurer  Rutland  and  Washing- 
ton Railroad  Co.  (Endorsed)  James  W.  Baldwin,  Treasurer." 

It  appeared  by  the  moving  affidavits  that  the  defendant  was 
a  foreign  corporation,  chartered  by  the  state  of  Vermont,  and 
having  its  office  at  Poultney  in  that  state  ;  and  the  plaintiff  was 
a  bank  corporation,  chartered  by  the  state  of  Massachusetts, 
and  located  in  Boston.  That  T.  H.  Canfield  was  the  defend- 
ant's superintendent  and  general  managing  agent  at  the  time 
the  summons  and  attachment  were  served  ;  and  that  the  sheriff 
had  seized  property  belonging  to  defendant  to  the  amount  of 
$40,000.  That  a  summons  and  attachment  were  served, — the 
summons  being  served  on  Mr.  Canfield. 

The  affidavits  on  the  part  of  the  plaintiffs  stated  that  Far- 
well  was  a  director  and  agent  of  the  Bank  of  Commerce  ;  that 
the  cause  of  action  arose  in  this  state,  and  that  the  suit  was 
commenced  by  service  of  the  summons  before  the  attachment 
was  issued.  That  about  forty  miles  of  the  road  of  the  defend- 
ant were  in  the  county  of  Washington,  in  this  state,  and  the 
corporation  was  in  possession  of  cars,  engines,  &c.,  here.  That 
the  plaintiffs  paid  the  money  to  the  defendant's  treasurer  for 
the  bill  of  exchange,  upon  which  the  suit  is  brought ;  and  that 
payment  having  been  refused  upon  being  regularly  demanded, 
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it  had  been  protested.  That  the  defendant  had  leased  its  prop- 
erty to  T.  H.  Ganfield  to  keep  it  from  its  creditors ;  and  if  the 
attachment  should  be  set  aside,  the  plaintiffs  would  lose  their 
debt ;  and  that  subsequent  attachments  have  been  issued  against 
the  defendant. 

J.  C.  HOPKINS*  for  the  motion. 
L.  J.  HOWE,  for  the  plaintiffs. 

HAND,  Justice.  It  appears  by  the  affidavit  of  Farwell,  upon 
which  the  attachment  was  granted,  and  also  on  the  affidavits 
read  on  both  sides  on  this  motion,  that  Mr.  Canfield,  on 
whom  the  summons  was  served,  was  the  superintendent  and 
general  managing  agent  of  the  defendant,  and  they  were  oper- 
ating their  road  and  doing  a  large  business  here.  Upon  such 
an  officer  or  agent  service  can  be  made  within  §  134  of  the 
Code. 

The  interpretation  of  our  statutes,  in  relation  to  suits  against 
foreign  corporations,  is  not  free  from  difficulty.  The  revised 
statutes  authorized  a  resident  of  the  state  to  commence  a  suit 
against  them  in  the  supreme  court,  by  an  attachment.  (2  7?.  S. 
459,  §  15.)  In  1849  that  statute  was  altered,  by  authorizing 
suits  against  them,  (in  that  court,  and  in  the  superior  court,  and 
court  of  common  pleas  in  New-York,)  for  the  recovery  of  any 
debt  or  damages  "  arising  upon  contract  made,  executed,  or  de- 
livered within  this  state,  or  upon  any  cause  of  action  arising 
therein;"  which  suits  "may  be  commenced  by  complaint  and 
summons,  together  with  an  attachment  as  now  provided  by  law, 
and  such  complaint  and  summons  may  be  served,"  as  provided 
by  §§  113,  114  of  the  Code.  (Laws  of  1849,  ch.  107.)  The 
title  of  the  revised  statutes,  which  included  this  section,  was 
retained  by  §  390  of  the  Code  of  1848.  The  revision  of  the 
Code,  in  April,  1849,  provided  for  service  of  summons  on  cer- 
tain of  its  officers,  &c.,  in  suits  against  "  a  corporation,"  (§  134,) 
and  on  foreign  corporations  by  publication,  (§  135 ;)  and  also 
for  an  attachment  against  them.  (§§  227,  229.)  A  new  section 
was  also  added,  authorizing  suits  against  foreign  corporations 
by  a  resident  of  the  state,  for  any  cause  of  action ;  and  by  a 
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nonresident  "when  the  cause  of  action  shall  have  arisen,  or 
the  subject  of  the  action  shall  be  situated  within  the  state." 
(§  427.)  But  the  provisions  of  the  revised  statutes  on  the  sub- 
ject were  excepted  as  before.  (§  471.)  By  the  amendments 
of  the  Code  in  1851,  which  are  still  in  force,  sen-ice  of  a  sum- 
mons can  be  made  upon  the  officers,  &c.,  of  a  foreign  corpora- 
tion, only  when  it  has  property  within  this  state,  or  the  cause 
of  action  arose  therein ;  (§  134 ;)  and  in  those  cases,  too,  ser- 
vice may  be  made  by  publication.  (§  135.)  No  change  was 
made  in  1851  and  in  1852  in  section  427 ;  nor  were  any  amend- 
ments then  made  materially  affecting  the  question  before  us  in 
§  471,  or  those  relating  to  attachments.  But  §  471  was  slightly 
amended  in  1852,  and  yet  the  clause  that  excepted  this  title  of 
the  revised  statutes  was  retained.  This  shows  that  it  was 
intended  those  provisions  should  still  remain  in  force,  though 
probably  the  pleadings  and  practice,  except  where  otherwise 
specially  provided,  should  be  under  the  Code. 

These  suits,  however,  are  not  alike  in  all  respects.  The 
circumstances  under  which  they  may  be  commenced  are  not 
the  same.  (Laws  0/1849,  ch.  107;  Code,  §  134-5,  427.)  And 
the  bond  in  one  case  is  for  costs,  and  in  the  other  the  under- 
taking is  for  costs  and  damages ;  and  in  one  suit  it  would  seem 
to  be  for  the  benefit  of  the  plaintiff;  other  creditors  are  allowed 
to  share  in  the  proceeds  in  the  other.  (2  R.  S.  461,  §  30 ;  Code, 
§  237.)  In  one  case,  I  think,  there  must  be  an  application  and 
an  affidavit,  and  an  attachment  must  issue ;  in  the  other,  none 
of  these  seem  to  be  necessary  to  the  prosecution  of  the  suit. 
There  are  other  distinctions  not  important  here.  It  has  been 
intimated  that  there  can  be  no  proceeding  against  a  foreign  cor- 
poration other  than  against  its  property.  But  the  Code  makes 
no  distinction  in  respect  to  the  manner  and  effect  of  entering 
judgment  against  corporations  and  against  others.  All  reme- 
dies in  equity^  too,  are  now  enforced  in  this  court ;  and  §  427 
is  not  consistent  with  the  rule  suggested.  There  are  cases 
where  a  suit  against  a  foreign  corporation  may  be  necessary, 
though  not  for  the  "recovery  of  money."  (§  227.)  What 
effect  would  be  given  to  such  a  judgment  in  another  state  even 
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where  service  is  made  upon  the  president,  &c.,  here,  is  another 
matter.  (D'Arcy  agt.  Ketchum,  11  How.  165;  Louisville  Rail- 
road Co.  agt.  Letson,  2  Id.  497.)  Service  on  an  officer  or 
agent  may  not  be  tantamount  to  personal  service  upon  a  private 
person.  (Jlng.  and  JJmes  on  Corp.  395-403.) 

The  counsel  for  the  plaintiffs  claims  that  the  attachment  is 
valid  under  either  statute.  But,  as  I  understand  the  affidavits, 
the  suit  was  brought  under  the  Code,  and  of  course  must  con- 
form thereto. 

There  has  been  some  diversity  of  opinion,  whether  a  motion 
to  set  aside  an  attachment  can  be  made  directly  to  the  court ; 
and,  if  so,  whether  any,  and  what  affidavits  can  be  used  on  the 
motion.  (Morgan  agt.  Avery,  7  Barb.  656,  664 ;  Genin  agt. 
Tompkins,  12  id.  265;  in  re,  Griswold,  13  id.  412;  Conklin 
agt.  Dutcher,  5  How.  386 ;  White  agt.  Featherston,  7  id.  357 ; 
Bank  of  Lansingburgh  agt.  McKie,  id.  360;  Voorhies*  Code, 
§  229,  241.) 

It  seems  to  me,  with  all  respect,  that  it  is  correct  practice 
for  the  court  to  entertain  a  motion  in  the  first  instance.  This 
court  has  general  jurisdiction  in  law  and  equity  ;  (Const.  Jirt. 
6,  §  3 ;)  and  certainly  must  have  power  over  all  orders  and 
process  made  or  issued  in  a  cause  pending  therein.  And  the 
attachment,  especially  when  a  suit  is  pending  under  the  Code, 
may  be  deemed  of  the  nature  of  a  process  of  the  court,  and,  on 
the  question  of  jurisdiction,  unlike  a  mere  special  proceeding. 
And  I  see  no  objection  to  the  use  of  affidavits  on  both  sides. 
The  attachment  issues  ex  parte,  and  it  seems  unjust  that  prop- 
erty to  any  amount,  in  this  case  said  to  be  forty  thousand  dol- 
lars, should  be  taken  out  of  the  hands  of  the  owner,  and  in 
some  cases  sold,  &c.,  upon  the  mere  ex  parte  affidavit  of  the 
other  party,  when  perhaps  there  is,  in  fact,  no  foundation  what- 
ever for  the  proceeding.  Possession  may  be  required  by  giving 
security ;  but,  unless  there  is  some  known  rule  of  practice  to 
the  contrary,  this  burden  should  not  be  imposed  without  oppor- 
tunity to  be  heard.  In  a  case  before  the  Code,  where  the  ob- 
jection was  that  the  plaintiff  was  a  nonresident,  it  was  said, 
that  a  motion  to  set  aside  the  attachment  for  irregularity  would 
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have  been  the  best  mode  of  raising  the  question.  (Downes  agt. 
Phoenix  Bank  of  Charleston,  6  Hill,  298,  BRONSON,  J.  And  see 
Code,  §  324;  Blake  agt.  Losy,  6  Haw.  108 ;  Lindsay  agt.  Sher- 
man, 5  id.  308 ;  Chitt.  Gen.  Pr.  33.)  And  I  see  no  question 
of  jurisdiction  or  practice  in  the  way  of  this  course.  The  court 
would  not  try  the  merits  of  the  action  upon  conflicting  affida- 
vits ;  nor  should  the  attachment  be  set  aside  for  every  irregu- 
larity. The  motion  should  be  disposed  of  as  in  other  cases  of 
erroneous  practice.  "Where  the  proceedings  are  in  good  faith, 
and  the  ground  on  which  the  attachment  was  issued  actually 
existed,  and  the  blunder  is  not  gross,  I  see  no  objection  to 
amending  the  proceedings  on  terms,  taking  care  that  the  de- 
fendant shall  not  be  prejudiced  in  any  manner  as  to  security,  &c. 

But  the  point  most  strenuously  contested  on  this  motion  is, 
that  the  plaintiffs  and  defendant  being  nonresidents,  and  the  bill 
of  exchange  made  and  accepted  out  of  the  state,  this  suit  can 
not  be  maintained  here. 

I  suppose  it  will  not  be  doubted,  that  the  plaintiffs  have  the 
same  right  to  sue  here,  as  any  other  nonresident,  if  the  nature 
of  the  claim  is  such  as  should  be  enforced  by  a  corporation. 
That  right  has  been  settled  a  long  time,  both  in  law  and  equity, 
(Henriques  agt.  Dutch  West  India  Company,  2  Ld.  Raymond, 
1532;  Silver  Lake  Bank  agt.  North,  4  Johns.  C.  R.  370; 
6  Cow.  46 ;  4  Barb.  127 ;  1  Dan.  Pr.  28 ;  19  Wend.  10,)  and  has 
finally  been  recognized  by  our  statute.  (2  R.  S.  457,  §  1.)  And, 
as  to  suits  against  a  foreign  corporation,  except  §  427,  the  pro- 
visions of  the  Code,  and  those  of  the  revised  statutes  as  amend- 
ed, make  no  distinction  between  a  resident  and  a  nonresident 
plaintiff. 

But  it  is  said  the  defendant  must  be  considered  nonresident ; 
and  it  appearing  not  only  by  the  oirginal  affidavit,  but  by  those 
used  on  this  motion,  that  the  cause  of  action  did  not  arise  within 
this  state,  no  suit  can  be  maintained  thereon ;  and  consequently 
the  attachment  should  be  discharged. 

We  have  seen  that  a  suit  may  be  commenced  under  the  re- 
vised statutes  where  the  contract  is  ma<le,  executed,  or  deliv^ 
ered  here,  or  the  cause  of  action  arose  here ;  and  by  §  427  of 
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the  Code,  if  the  plaintiff  is  a  nonresident,  when  the  cause  of 
action  arose,  or  the  subject  matter  of  the  action  is  situated 
within,  this  state.  The  subject  matter  of  the  action  in  this  case 
is  not  situated  in  this  state.  The  property  of  a  nonresident 
defendant  here,  out  of  which  a  creditor  seeks  to  compel  pay- 
ment of  a  general  debt,  is  not  the  subject  of  the  suit  to  recover 
the  debt. 

If  the  subsequent  amendment  of  §§  134,  5,  limiting  the  ser- 
vice of  summons  to  cases,  where  the  cause  of  action  arose  in 
this  state,  or  the  defendants  had  property  here,  is  to  be  con- 
sidered as  modifying  §  427,  then  a  foreign  corporation  may  be 
sued,  whenever  it  has  property  here.  It  is  shown  that  the 
defendant  had  not  only  forty  thousand  dollars  in  value  of  per- 
sonal property  within  this  state,  but  claims  to  own  and  run 
about  forty  miles  of  railroad  here.  But  that  fact  was  not  made 
to  appear  in  the  original  affidavit;  and  the  plaintiifs  should 
make  a  strong  case  of  mistake  to  warrant  them  in  now  chang- 
ing the  whole  ground  upon  which  their  attachment  issued. 
Indeed,  the  counsel  for  the  plaintiffs  does  not  put  the  case  upon 
that  ground,  but  insists  that  the  cause  of  action  arose  here. 
If  it  did,  the  defendant  can  be  sued  here  under  all  our  statutes 
on  the  subject. 

It  seems  to  me  \vell  settled,  that  where  a  contract  is  made  at 
one  place,  and  is  to  be  performed  at  another,  the  contract  as  to 
its  validity,  nature,  obligation,  and  interpretation,  is  to  be  gov- 
erned by  the  law  of  the  place  of  performance.  (Stor.  Co??/.  I,., 
§§  280-1,  and  notes;  Burckle  agt.  Eckhart,  3  Comst.  132; 
Andrew  agt.  Pond,  13  Pet.  778 ;  Fanning  agt.  Consequa, 
17  John.  R.  511 ;  4  Cow.  410,  note  ;  1  W.  Bl.  R.  259 ;  2  Kent. 
460,  393.)  And  the  rule  seems  to  be  the  same  with  regard  to 
bills  of  exchange  and  promissory  notes.  (Story  on  Bills,  §§  131, 
129,  145  ;  Cooper  agt.  E.  of  Waldegrave,  2  Beav.  282.) 

There  has  been  some  contrariety  of  opinion  as  to  the  contract 
of  an  endorser ;  and  the  law  in  relation  to  fixing  him  as  such. 
(Stor.  on  Bittsy  §§  142, 176,  296 ;  Aymar  agt.  Sheldon,  12  Wend. 
439 ;  Rothschild  agt.  Carrie,  1  Q.  B.  43 ;  Cooper  agt.  Earl  of 
Waldegrave,  2  Beav.  285.)  But  this  bill  of  exchange  may  be 
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considered  as  drawn  upon,  and  in  favor  of,  and  accepted  and 
endorsed  by  the  defendant.  The  endorsee  can  sue  the  Rut- 
land and  Washington  Railroad  Company  as  acceptor;  or  as 
maker  of  a  promissory  note.  (Ckitt.  on  Bills,  24  ;  Meiller  agt. 
Thompson,  3  M.  and  G.  576 ;  Story  on  Bills,  §  35,  and  note.) 
Consequently  the  defendant  became  the  principal  debtor,  and 
no  demand  at  the  Exchange  Bank  in  New- York  was  necessary 
before  suit.  (Stor.  on  Bills,  §  356 ;  Fodin  agt.  Sharp,  4  John. 
183 ;  Wolcott  agt.  Van  Santvoord,  17  id.  248 ;  Wallace  agt. 
McConnell,  13  Pet.  R.  136;  Green  agt.  Goings,  7  Barb.  652.) 
And  perhaps  Wilde  agt.  Sheridan,  (11  Eng.  380,)  was  put  on 
that  ground.  But  still,  that  was  strictly  the  place  of  perform- 
ance ;  and  if  the  company  had  had  funds  there  to  pay  the  bill, 
that  would  have  exonerated  it  from  payment  of  all  damages 
and  interest.  (Id.  Halstead  agt.  Skelton,  5  Q.  B.  86.) 

There  has  been  some  difficulty  in  ascertaining  what  is  meant 
by  the  phrase  "  cause  of  action  arose."  Especially  when  the 
subject  matter  of  the  suit  is  a  bill  of  exchange.  (Stor.  Conf.  of 
Laws,  §  317 ;  Wilde  agt.  Sheridan,  11  Eng.  R.  380 ;  Buckley 
agt.  Hamn,  5  Exch.  R.  43 ;  Lewis  agt.  Owen,  4  B.  and  Jlld. 
654 ;  Amner  agt.  Clark,  2  C.  M.  and  R.  468 ;  Hush  agt.  Long, 
4  Eng.  R.  199.) 

The  counsel  for  the  defendant  contends,  that  the  contract  of 
loan,  or  the  bill  of  exchange,  is  the  cause  of  action.  An  "  ac- 
tion, in  the  ordinary  use,  is  simply  a  legal  demand  of  one's 
right."  (See  Co.  Litt.  285,  a ;  1  Bac.  46 ;  1  Toml.  Die.  28.)  The 
Code  (§  2)  has  given  it  a  little  broader  sense,  perhaps,  as  suits 
in  equity  are  now  included.  "Cause  of  action,"  I  do  not 
think,  is,  now  at  least,  synonymous  with  "  chose  in  action," 
for  the  latter  phrase,  as  now  used,  includes  debts,  &c.,  not  due  ; 
and  indeed  stocks ;  (Ld.  Thurlow,  1  Ves.  Jr.  198 :  and  see 
Gillet  agt.  Fairchild,  4  Den.  80 ;)  though  some  of  the  defini- 
tions given  to  it,  as  well  as  its  etymology,  rather  import  a 
present  right  of  actipn.  (4  Petersd.  254,  r. ;  1  Chitt.  Gen.  Pr. 
99 ;  1  Lill.  Pr.  378.) 

It  has  been  remarked  that,  "  whatever  be  the  form  of  action, 
the  breach  of  duty  is  substantially  the  cause  of  action."  (BAY- 
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LEY,  J.  in  Hornell  agt.  Young,  5  B.  and  C.  259 ;  and  see 
Burckle  agt.  Eckhart,  wpra,  S.  C.  3  Den.  279 ;  2  Saund.  R.  63, 
dy  n,  m  ;  Batley  agt.  Faulkner,  3  B.  and  Md.  288, 448 ;  Collinge 
agt.  Hey  wood,  9  A.  and  E.  633 ;  1  Cr.  and  M.  467 ;  1  Mod. 
269.)  In  Cooper  agt.  E.  of  Waldegrave,  supra^  where  the 
drawer,  who  was  the  payee,  and  the  acceptor,  both  resided  in 
Paris,  and  the  bills  were  drawn  there  payable  in  London,  the 
M.  R.,  in  considering  the  liability  of  the  acceptor,  said,  "  The 
nonpayment  of  the  money,  when  the  bill  becomes  due,  is  a 
breach  in  England  of  the  contract  which  was  to  be  performed 
in  England."  And  the  same  principle  governs  in  the  applica- 
tion of  the  statute  of  limitations. 

The  defendant  relies  upon  the  case  of  Western  Bank  agt. 
Bank  of  Columbus.  (7  How.  Pr.  238.)  As  to  the  right  of  a 
foreign  corporation  to  sue,  the  attention  of  the  court  does  not 
seem  to  have  been  called  to  the  amendment  of  the  revised 
statutes  by  the  act  of  1849.  And  as  to  the  cause  of  action, 
that  was  a  loan  made  in  another  state  by  one  foreign  corporation 
to  another ;  to  secure  the  payment  of  which  a  bill  of  exchange 
had  been  given,  drawn  by  other  persons  upon  a  resident  of 
New- York.  But  the  suit  was  upon  the  loan.  If  the  right  to 
bring  this  suit  depends  upon  the  cause  of  action  arising  in  this 
state,  the  plaintiffs  could  not  sue  the  defendant  here  for  a  loan 
of  $25,000  made  in  Boston.  But  the  suit  is  upon  a  bill  of 
exchange. 

Motion  denied.* 

*  This  order,  on  appeal,  was  affirmed  at  the  fourth  district  general  term  in 
September,  1854;  the  court  considering  that  if  the  defendant  was  dissatisfied, 
the  question  could  be  raised  in  a  more  solemn  way  on  the  trial. 
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SUPREME  COURT. 

LEWIS  S.  KEELER  agt.  THE  POUGHKEEPSIE  AND  SALT  POINT 
PLANK  ROAD  COMPANY. 

The  court  must  be  enabled  to  see  from  the  pleadings,  and  other  papers  of  the 
panics,  that  the  trial  of  the  cause  must  necessarily  involve  the  examination 
of  a  long  account  on  either  side  before  they  will  compel  a  reference. 

Dutchess  Circuit,  Sept.  1854. — The  plaintiff  was  the  con- 
tractor to  build  the  plank  road  of  the  defendants.  He  claims 
that  the  company  violated  the  contract,  so  that  he  is  entitled 
to  recover  of  them  on  the  quantum  meruit.  The  defendants 
deny  the  violation  of  the  contract,  set  up  payment,  and  that 
the  contract,  soon  after  it  was  entered  into,  was  assigned  to 
the  plaintiff,  and  that  the  assignee  has  been  paid.  The  case 
has  been  noticed  for  trial  at  the  present  circuit,  and  defendants 
now  move  to  refer  it,  because  the  trial  will  involve  the  exam- 
ination of  a  long  account. 

C.  SWAN,  for  plaintiff. 

JOHN  THOMPSON,  for  defendants. 

DEAN,  Justice.  I  think  the  motion  must  be  denied,  for  two 
reasons.  If  the  defendants'  answer  is  true,  the  trial  will  not 
involve  the  examination  of  any  account ;  and  defendant  at  least 
must  be  held  bound  by  his  own  allegations. 

But  even  if  the  plaintiffs  view  of  the  case  is  correct,  before 
it  can  be  established,  that  issue  is  to  be  tried,  and  then,  if  de- 
cided in  the  plaintiff's  favor,  it  may  be  necessary  to  examine 
the  accounts  of  the  parties.  If  that  issue  is  found  for  the  de- 
fendants, then  no  accounts  are  to  be  examined.  A  reference 
can  only  be  compelled  where  the  court  can  see  by  the  plead- 
ings, or  other  papers  of  the  parties,  that  the  trial  of  the  cause 
must  necessarily  involve  the  examination  of  a  long  account  on 
either  side.  The  cause  must,  therefore,  retain  its  place  on  the 
calendar,  unless  the  parties  can  agree  to  a  reference. 
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SUPERIOR  COURT. 

WILLIAMS,  respondent,  agt.  CHRISTIE  AND  OTHERS,  appellants. 

Where  a  written  contract  to  sell  and  convey  real  estate  was  drawn  by  the 
widow  and  her  two  married  daughters,  together  with  the  respective  husbands 
of  the  latter  as  parties  of  the  first  part,  and  P.  H.  W.,  party  of  the  second  part, 
who  paid  a  portion  of  the  consideration  down, — signed,  sealed,  and  delivered 
by  all  the  parties  individually,  except  the  two  married  daughters,  in  whom 
was  the  fee  of  the  property  as  tenants  in  common,  subject  to  the  widow's  right 
of  dower? 

Held,  in  an  action  by  P.  H.  W.  for  performance  of  the  contract,  and  for  a  deed 
of  the  premises,  that  there  was  nothing  on  the  face  of  the  agreement  which 
intimated  that  the  husbands  were  agents,  or  assumed  to  act  as  agents  for  their 
wives  in  signing  the  contract.  And  it  was  settled,  that  every  written  contract 
made  by  an  agent,  in  order  to  be  binding  upon  the  principal,  must  purport  on 
its  face  to  be  made  by  the  principal,  and  must  be  executed  in  his  name,  and 
not  in  the  name  of  his  agent. 

It  could  not  be  shown  by  parol  that  an  alleged  agent,  in  signing  his  own  name 
to  a  contract,  in  fact  signed  as  agent. 

In  this  case  all  the  parties  of  the  first  part  to  the  written  contract,  including  the 
two  married  women,  had,  previous  to  the  commencement  of  this  action,  joined 
in  making,  executing,  and  acknowledging  a  warranty  deed  to  P.  H.  W.  of 
the  premises,  and  by  their  agent  tendered  it  to  him,  with  a  request  to  perform 
certain  conditions  on  his  part,  which  at  the  time  was  refused  by  P.  H.  W., 
for  cause  stated.  Whereupon  a  conveyance,  on  the  same  day,  was  made, 
executed,  delivered,  and  recorded,  between  the  same  parties  of  the  first  part 
to  third  persons,  two  of  the  defendants,  of  the  same  premises. 

Held,  that  the  deed  to  the  plaintiff  was  executed  to  be  specially  tendered,  and 
was  specially  tendered ;  that  the  married  women  not  being  bound  by  the  con- 
tract, it  was  competent  for  them  to  tender  a  conveyance  upon  any  terms ;  and 
such  tender  being  unaccepted  by  the  plaintiff,  no  new  rights  were  conferred 
upon  him;  and  it  did  not,  in  law  or  equity,  divest  or  impair  the  title  of  the 
married  women,  or  their  power  of  subsequent  disposition. 

Present,  OAKLEY,  Ch.  J.,  DUER,  and  BOSWORTH,  JJ. 

General  Term,  June,  1854. — The  complaint  in  this  action  is 
filed  for  the  purpose  of  carrying  into  effect  an  agreement  for  the 
purchase  of  certain  real  property  in  the  city  of  New- York,  dated 
29th  Nov.  1850.  The  alleged  contract  is  in  writing,  and  pur- 
ports to  be  made  between  Jane  Christie,  (entitled  to  dower  in 
the  lands,)  Stephen  L.  Preston,  and  Margaret  Ann  his  wife, 
Levi  H.  Truex  and  Mary  Jane  his  wife,  of  the  first  part,  and 
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the  plaintiff  of  the  second  part.  The  price  was  $5,000,  of 
which  $100  was  paid  down ;  $1,500  was  to  be  paid  on  the 
1st  of  January,  1851,  and  the  balance,  $3,400,  to  be  secured 
by  the  bond  and  mortgage  of  the  purchaser,  payable  in  three 
years.  A  full  covenant  warranty  deed  was  to  be  given,  free 
from  incumbrance.  The  vendors  were  to  pay  an  assessment 
for  a  sewer  on  the  Ninth  avenue.  The  agreement  is  subscribed 
only  by  Jane  Christie,  Stephen  L.  Preston,  L.  H.  Truex,  and 
the  plaintiff.  The  fee  of  the  property  was  in  the  wives  of 
Preston  and  Truex,  viz.,  Margaret  Ann  and  Mary  Jane.  On 
the  10th  of  January,  1851,  a  further  sum  of  $100  was  paid  to 
the  defendant,  Levi  H.  Truex,  in  the  presence  and  with  the 
consent  of  the  defendant,  Stephen  L.  Preston.  On  the  20th  of 
January,  1851,  a  deed  was  executed  by  the  husbands  and  wives 
and  tendered  to  the  plaintiff,  with  a  demand  made  for  imme- 
diate payment  of  the  balance  of  the  purchase  money,  payable 
in  cash,  and  execution  of  the  mortgage ;  a  delay  of  fifteen 
minutes,  to  see  his  agent  or  lawyer,  was  requested  and  refused. 
This  occurred  about  nine  o'clock  on  the  morning  of  the  20th  of 
January;  by  ten  o'clock  the  tendered  deed  was  destroyed,  and 
a  full  deed  of  the  premises,  executed  by  all  the  parties,  was 
delivered  to  the  defendants,  Gridley  and  Jennings,  which  was 
recorded  by  twelve  o'clock. 

On  the  morning  of  the  21st  of  January  the  plaintiff  made  a 
tender  of  the  money  and  mortgage,  and  demanded  a  deed.  At 
the  time  of  the  tender  to  the  plaintiff  on  the  20th  of  January 
there  was  an  outstanding  mortgage  upon  the  premises,  and  cer- 
tain taxes  were  unpaid. 

The  complaint  seeks  to  set  aside  the  deed  of  Jennings  and 
Gridley,  and  a  conveyance  of  the  property  to  the  plaintiff  by 
all  proper  parties,  to  make  him  a  title. 

The  cause  was  tried  before  Hon.  MURRAY  HOFFMAN  without 
a  jury,  and  his  decision  was  rendered  on  the  17th  of  May,  1854, 
by  which  he  declared  and  adjudged,  that  the  contract  in  the 
pleadings  mentioned  ought  to  have  been  performed  according 
to  the  prayer  of  the  complaint.  That  the  defendants,  Jennings 
and  Gridley,  took  the  conveyance  of  the  property  with  full 
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notice  of  the  rights  of  the  plaintiff,  and  became,  under  the  cir- 
cumstances, his  trustees.  The  judgment  then  proceeded  to 
specify  the  terms  of  a  conveyance  of  the  property  to  the  plain- 
tiff. On  pronouncing  the  decision,  Judge  HOFFMAN  gave  his 
reasons  as  follows  : — 

"  It  is  clear,  that  the  original  agreement  of  29th  November, 
1850,  was  not  binding  upon  the  wives  of  Preston  and  Truex, 
in  whom  the  fee  of  the  property  was  vested.  On  the  assump- 
tion that  the  empowering  statutes  of  1848  and  1849  (ch.  200, 
§  1,  and  ch.  371,  §  1)  do  not  apply  to  these  married  women, 
then  clearly  they  could  not  have  bound  themselves  by  a  cove- 
nant to  convey.  (2  Kent  Com.  168.)  On  the  assumption  that 
said  statutes  do  apply,  then  a  contract  made  by  a  married  wo- 
man to  bind  her  to  convey  land  must  be  made  in  the  same  man- 
ner and  with  the  like  solemnities  as  if  she  wTere  single.  The 
instrument  in  question  purports  to  be  made  by  the  wives  as  well 
as  by  the  husbands,  but  it  is  signed  by  the  husbands  only — is 
signed  in  their  own  name  merely,  and  is  not  signed  by  them  as 
agents  of  the  wives,  or  in  any  form  whatever  is  it  indicated 
that  they  executed  on  behalf  of  their  wives.  While  parol 
testimony,  to  establish  an  agency,  under  the  8th  and  9th  sec- 
tions of  the  statute,  (2  R.  S.  194,)  is  admissible,  it  is  fully  estab- 
lished that  there  must  be  either  a  subscription  of  the  agent  to 
the  writing,  or  that  on  some  part  of  it  the  fact  and  character  of 
agency  must  appear.  (Manchester  agt.  McMahony,  10  Paige, 
393;  Davis  agt.  Shields,  26  Wend.  341;  Coles  agt.  Brown, 
10  Paige,  537.) 

"  Again,  the  evidence  of  any  authority  to  sign  as  agent  is 
entirely  deficient.  The  complaint  alleges,  that  the  contract 
was  executed  by  the  defendant  Preston,  in  presence  of  his  said 
wife,  and  with  her  authority  and  consent  in  his  own  behalf,  and 
as  her  agent,  with  a  similar  allegation  as  to  the  defendant  Truex 
and  his  wife.  The  answer  admits,  that  the  same  was  executed 
by  a  part  only  of  the  parties  of  the  first  part,  viz., '  by  Jane  Chris- 
tie, Stephen  L.  Preston,  and  Levi  H.  Truex,  but  not  by  said 
Margaret  Ann  Preston,  nor  by  the  said  Mary  Jane  Truex ;  and 
defendants  therefore  insist  that  the  same,  not  having  been  exe- 
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cuted  by  all  the  parties  thereto,  it  was,  and  is,  an  inchoate 
instrument  only ;  and  they  therefore  deny  that  there  was  any 
agreement  entered  into.'  I  am  of  opinion  that  this  is  a  denial 
of  an  execution,  as  well  by  an  authorized  agent  as  by  them- 
selves. There  was,  therefore,  no  contract  of  sale  whatever 
binding  on  these  women,  the  actual  owners.  This  leads  to  the 
consideration  of  the  next  point  raised  by  the  plaintiff,  viz.,  as 
to  the  effect  of  the  deed  executed  by  the  wives,  and  tendered 
to  the  plaintiff,  as  intimated  at  the  trial,  (a  suggestion  confirmed 
upon  reflection.)  I  consider  that,  in  this  respect,  the  operation 
of  the  statutes  of  1848  and  1849  is  important.  One  of  these 
ladies  was  married  before,  and  one  after  the  law  of  1848.  The 
first  section  of  the  statute  of  1848  applies  to  the  latter,  and  the 
second  section  to  the  former  case.  They  vary  but  slightly  in 
their  language,  and  they  adopt  as  a  general  rule  of  law,  appli- 
cable to  any  estate  vested  in  a  married  woman,  the  rule  of  a 
court  of  chancery,  applicable  to  a  purely  technical  equitable 
estate  vested  in  her.  As  to  the  second  section,  relating  to 
property  of  a  woman  married  at  the  passage  of  the  act,  it  has 
been  so  far  held  illegal  as  to  prevent  its  abridging  the  marital 
right  of  a  husband  acquired  by  the  contract  of  marriage  ;  but  I 
believe  no  decision  has  gone  further.  Then  subservient  to  the 
husband's  rights,  in  this  instance,  a  married  woman  is  endued 
with  the  same  power  over  her  property,  of  any  description,  as 
if  she  were  single.  The  language  is  very  strong.  The  estate, 
in  one  case,  is  to  continue  her  sole  and  separate  property,  as  if 
she  were  a  single  female ;  in  the  other  case,  it  is  to  be  her 
sole  and  separate  property,  as  if  she  were  a  single  female. 
Vested,  then,  with  these  full  powers,  she  is,  consequently, 
divested  of  any  protection  from  her  common  law  disability ; 
and  it  has,  therefore,  occurred  to  me  that  the  statute  has  be- 
stowed a  fatal  dowry  upon  married  women.  But  as  it  stands, 
the  wife  must  now  be  treated,  in  relation  to  her  estate,  pre- 
cisely as  an  absolute  owner,  competent  to  deal  with  it  in  every 
way  in  which  other  owners  may  deal  with  it,  and  liable  to 
every  obligation  which  others  could  assume  to  be  established 
in  the  same  manner  against  her.  The  result  is,  that  in  the 
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present  case,  these  married  defendants  could  have  ratified  the 
agreement  for  a  sale  to  the  plaintiff,  or  made  any  new  agree- 
ment, precisely  as  any  other  owner  could  have  done.  Then, 
with  a  full  knowledge  of  the  agreement  with  the  plaintiff, 
with  the  express  recognition  of  that  agreement  as  subsisting — 
a  recognition  involved  in  the  very  attempt  to  annul  it — they 
proceed  to  execute  a  deed  to  him,  acknowledged  it,  and  direct 
a  tender.  They  unite  in  a  scheme  to  defeat  his  rights,  which 
it  would  have  been  absurd  for  the  husbands  themselves  to  have 
attempted.  I  consider  that,  by  their  acts,  they  made  the  con- 
tract their  own ;  that  they  executed  the  deed  in  reference  to  it, 
and  subjected  themselves  to  its  terms  and  conditions.  As  to 
these  conditions,  one  word  will  suffice.  The  plaintiff  has  shown 
himself  ready,  and  even  eager  to  fulfil  his  obligation,  and  the 
defendants  earnest  to  delay  the  performance.  The  plaintiff 
was  not  bound  to  accept  the  deed,  when  the  mortgage  and 
taxes  were  unpaid.  Had  these  owners  directed  notice  to  be 
given  of  their  intentions  to  unite  in  the  sale,  and  to  perform 
what  the  agreement  required  the  vendors  to  do,  and  fixed  a 
time  for  completion  of  the  purchase,  they  would  have  done 
their  legal  duty  under  the  contract.  Had  they  utterly  repu- 
diated the  contract,  no  power  could  have  compelled  them  to 
perform  it. 

"  It  was  urged,  on  the  hearing,  that  a  married  woman  could 
not,  even  since  the  statute  of  1848,  affect  her  real  estate,  unless 
she  acknowledged  the  instrument  privately  and  apart  from  her 
husband.  The  case  of  the  Albany  Insurance  Company  agt. 
Bay  (4  Comstock,  Rep.  1)  was  adverted  to.  That  case  settled, 
in  opposition  to  the  practice  of  every  lawyer,  that  a  deed  of 
lands  might  be  executed  by  a  married  woman,  without  the  con- 
currence of  her  husband ;  but  such  deed  must  be  acknowledged 
by  her  upon  a  private  examination.  This  is  the  actual  point 
decided,  and  it  was  before  the  act  of  1848.  Counsel  insisted 
that  such  a  private  examination,  since  the  act  of  1848,  is  still 
necessary.  It  is  not  absolutely  essential  to  decide  this  question 
now  in  the  view  I  take  of  the  case.  Again,  the  rules  of  courts 
of  equity,  in  cases  of  the  separate  estate  of  married  women,  have 
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been  adverted  to,  and  undoubtedly  the  attention  of  judges  in 
applying  the  statute  will  be  turned  to  these  rules.  The  English 
cases  have  resulted  in  this,  that  the  married  woman  cannot  be 
proceeded  against  in  personam — that  she  cannot  be  compelled 
to  execute  a  contract  to  make  a  charge,  but  her  estate  is  to  be 
executed  through  two  trustees,  if  any,  by  a  charge,  or  what  is 
treated  as  such ;  and  at  last  it  has  been  held  that  the  contract- 
ing of  a  debt  relating  to  the  separate  estate  for  its  benefit  is 
sufficient.  (Oylett  agt.  Ashton,  1  Mylne  and  Craig,  111,  and 
cases.  See  series  of  cases  in  7  Johnson,  192.)  The  mode  of 
redress  which  I  am  prepared  to  give,  supersedes  the  necessity 
of  passing  on  these  important  points.  The  relief  I  propose  to 
give,  is  by  considering  the  deed  to  the  plaintiff  as  improperly 
destroyed,  and  that  the  other  defendants,  having  full  notice  of 
all  the  rights  of  the  plaintiff,  became  under  the  deed  to  them 
his  trustees,  and  are  entitled  to  a  conveyance  with  covenants 
against  their  own  acts. 

"  I  prefer  testing  the  decision  on  the  ground  stated,  because 
the  decision  in  the  case  in  Connecticut,  on  which  counsel  so 
greatly  relies,  requires  much  consideration,  before  it  is  fully 
acquiesced  in.  It,  perhaps,  involves  the  principle  that  a  wife, 
the  true  owner  of  an  estate,  may  not  disregard  an  agreement* 
made  by  a  stranger,  (for  the  husband  is  really  such,)  and  sell 
her  property  to  another.  The  plaintiff  is  entitled  to  a  judg- 
ment to  be  prepared,  and  settled  on  notice  before  me  of  three 
days." 

From  this  decision  the  defendants  excepted,  and  appealed  to 
the  general  term. 

JOHN  ANTHON,/OT  defendants. 
D.  DUDLEY  FIELD,  for  plaintiff". 

By  the  court — BOSWORTH,  Justice.  The  only  written  agree- 
ment for  the  sale  and  conveyance  to  the  plaintiff  of  the  real 
estate  in  question,  that  has  been  proved,  or  alledged  to  have 
been  signed  was  not  signed  either  by  the  wife  of  Preston  or 
Truex.  Each  of  these  two  defendants  pleads  the  statute  of 
frauds,  in  bar  of  all  relief  sought  against  her.  The  signatures 
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of  the  husbands  of  Mrs.  Preston  and  Mrs.  Truex  do  not  pur- 
port to  have  been  made  in  behalf  of,  or  as  agents  of  their  wives. 
There  is  nothing  on  the  face  of  the  agreement  which  intimates 
that  they  were  agents,  or  that  they  assumed  to  act  as  agents 
for  their  wives  in  signing  it. 

We  consider  the  doctrine  well  settled,  that  every  written 
contract  made  by  an  agent,  in  order  to  be  binding  upon  his 
principal,  must  purport  on  its  face  to  be  made  by  the  principal, 
and  must  be  executed  in  his  name,  and  not  in  the  name  of  his 
agent.  (Evans  agt.  Wells,  22  Wend.  324.) 

It  cannot  be  shown  by  parol  that  the  alledged  agent,  in  sign- 
ing his  own  name  to  the  contract,  in  fact  signed  as  agent,  and 
thus  convert  a  contract  which  on  its  face  is  his  own  into  a  con- 
tract of  his  alledged  principal,  and  make  it  enforceable  as  such. 
This  would  be  altering  the  plain  meaning  and  clear  legal  im- 
port of  written  contracts,  by  unwritten  evidence,  which  is  inad- 
missible. 

Irrespective  of  the  consequences  of  executing,  acknowledg- 
ing, and  tendering  the  deed  to  the  plaintiff,  there  is  clearly  no 
right  shown  to  any  relief  against  the  wives  of  Preston  and 
Truex.  In  this  view,  we  understand  the  judge,  whose  judg- 
ment is  appealed  from,  to  have  concurred.  He  says,  "had 
they  utterly  repudiated  the  contract,  no  power  could  have  com- 
pelled them  to  perform  it." 

The  deed  was  executed  to  be  specially  tendered.  It  was 
specially  tendered.  It  was  never  unconditionally  delivered  by 
the  married  women  to  any  one.  It  never  passed  from  the 
hands  of  their  agent  to  make,  and  who  made  the  tender.  Not 
being  bound  by  the  contract,  it  was  competent  for  them  to 
tender  a  conveyance  upon  any  terms,  and  encumbered  by  any 
conditions  that  they  might  be  pleased  to  annex  to  it.  Such  a 
tender  unaccepted  did  not  in  law  or  equity  divest  or  impair 
their  title  or  power  of  subsequent  dispositiom.  An  unaccepted 
tender  conferred  no  new  rights  upon  the  plaintiff. 

But  it  is  urged  that  the  wives  having  actually  conveyed  to 
Jennings  and  Gridley,  the  latter  cannot  protect  themselves  in 
their  purchase,  by  the  objection  that  their  vendors  were  under 
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no  obligation,  legal  or  equitable,  to  convey  to  the  plaint- 
iff. 

It  is  certainly  an  extraordinary  proposition,  that  a  woman, 
whether  married  or  unmarried,  who  is  under  no  obligation  to 
convey  her  lands  to  the  plaintiff,  cannot  make  a  sale  and  con- 
veyance to  a  third  person  valid,  both  at  law  and  in  equity 
against  the  plaintiff.  If  the  plaintiff  has  no  claims  under  the 
contract  of  the  29th  of  November,  1850,  against  the  wives  of 
Preston  and  Truex,  if  their  interest  and  estate  in  the  lands  are 
in  no  way  affected  by  it,  it  is  absurd  to  say  that  no  subsequent 
grantee  of  theirs  can  hold  the  lands  against  the  plaintiff,  so  long 
as  it  is  conceded  that  the  plaintiff  had  no  claims,  legal  or  equi- 
table, to  a  conveyance  from  the  wives  of  Preston  and  Truex  at 
the  time  they  conveyed  to  Jennings  and  Gridley ;  it  must  also 
be  conceded  that  such  conveyance  did  not  create  any  equities 
or  rights  which  would  not  have  existed  had  that  conveyance 
not  been  made. 

The  judgment  appealed  from  should  be  reversed,  and  the 
complaint  dismissed  as  to  the  wives  of  Preston  and  Truex,  and 
the  defendants  Jennings  and  Gridley,  but  without  costs  to  either 
party.  A  new  trial  should  be  ordered  as  to  the  other  defend- 
ants, to  enable  the  plaintiff  to  recover  such  damages  as  he  may 
show  himself  entitled  to.  From  some  or  all  of  them  he  is 
entitled  to  recover  the  money  paid  on  account  of  the  contract 
price.  Whether  he  is  entitled  to  anything  in  addition,  it  would 
be  premature  to  attempt  to  decide  now. 


SUPREME  COURT. 
THORN  £  MAYNARD  agt.  THE  NEW-YORK  CENTRAL  MILLS. 

As  to  the  sufficiency  of  an  answer.  Under  the  149th  section  of  the  present 
Code,  as  amended  in  1S52,  a  defendant  must  deny  the  material  allegations  of 
the  complaint,  absolutely,  without  any  qualification  whatever,  unless  he  can 
deny  that  he  has  either  knowledge  or  information  sufficient  to  form  a  belief. 
Where  he  cannot  do  this,  as  where  he  has  knowledge  or  information,  and  has 
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formed  a  belief,  he  must  deny  positively,  for  he  cannot  traverse  the  allegations 
now,  except  in  one  of  two  modes. 

And  the  true  distinction  to  be  observed  in  determining  when  a  defendant  may  avail 
himself  of  the  privilege  accorded  to  him  of  answering  in  the  qualified  form 
allowed  by  this  section  qf  the  Code,  and  when  he  must  positively  admit  or 
deny  the  allegations,  is  to  inquire  whether  the  facts  alleged  are  presumptively 
within  the  defendant's  knowledge.  (Several  of  the  reported  cases  bearing 
upon  this  question  adverted  to  and  commented  upon.) 

And  this  principle  and  rule  of  answering  applies  as  well  to  a  corporation  as 
to  an  individual  defendant. 

The  defendant  in  this  case,  by  one  of  its  directors,  answered  with  a  verification, 
that  it  had  no  knowledge  or  information  sufficient  to  form  a  belief,  that  it  did 
by  its  authorized  agent  make  its  promissory  note,  as  alleged  in  the  complaint, 
or  that  it  was  indebted  to  the  plaintiffs  upon  said  note  as  in  said  complaint 
mentioned. 

Held,  that  the  answer  be  struck  out  as  frivolous,  and  judgment  under  §  247. 
The  defendant  was  bound  to  know,  or  at  least  to  inquire,'  and  thus  gain  infor- 
mation, as  to  the  fact  of  the  existence  of  the  note  in  question ;  and  was  not  at 
liberty  to  answer  otherwise  than  by  an  explicit  admission  or  denial  of  the  giving 
of  the  note. 

A  plain  distinction  exists,  in  relation  to  sham  and  irrelevant  answers,  and  those 
which  are  frivolous.  And  also  as  to  the  remedy  to  be  applied  to  them.  (  The 
illustrations  upon  this  subject  by  BARCULO,  J.,  in  JVtchols  agt.  Jones. 
6  How.  355,  concurred  in.) 

If  by  possibility  the  verification  of  a  pleading  may  save  it  from  an  allegation  of 
falsity,  (the  propriety  of  such  a  rule,  however,  is  questioned,)  it  can  have  no 
such  effect  in  determing  it  frivolous. 

Jit  Chambers,  September  23,  1854. — The  complaint  in  this 
case  is  upon  a  promissory  note  alleged  to  have  been  executed 
to  the  plaintiffs  as  the  payees  thereof,  by  an  agent  of  the  de- 
fendant thereto  duly  authorized,  containing  the  usual  allegation 
of  nonpayment,  and  demanding  judgment  for  the  amount  thereof. 
The  complaint  was  duly  verified. 

The  defendant  put  in  the  following  answer  :  "  This  defend- 
ant has  no  knowledge  or  information  sufficient  to  form  a  belief 
that  it  did  at  the  time,  for  that  purpose  stated  in  the  complaint 
by  its  authorized  agent,  make  its  promissory  note,  by  the  name, 
and  for  the  amount,  and  as  is  in  this  respect  set  forth  in  said 
complaint,  or  that  it  is  indebted  to  the  said  plantiffs  upon  such 
a  note  as  is  in  the  said  complaint  mentioned."  This  answer 
purports  to  be  verified  by  Elisha  Baker,  stating  himself  to  be 
one  of  the  directors  of  the  defendant. 
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The  plaintiffs  move  for  judgment  under  §  247  of  the  Code,  on 
the  ground  that  the  answer  is  frivolous.  ' 

M.  H.  THROOP,  /or  plaintiffs. 
P.  GRIDLEY,  for  defendant. 

BACON,  Justice. — The  defendant  insists  that  the  answer  in 
this  case  is  fully  authorized  by  §  149  of  the  Code,  which  pro- 
vides, that  the  answer  must  contain  "  a  general  or  specific  de- 
nial of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;"  and  it  is  claimed  that  the  Code  has 
given  a  party  an  election  in  all  cases  to  answer  in  one  or  the 
other  of  these  modes,  as  he  may  be  advised.  I  cannot  acquiesce 
in  this  construction  of  the  Code.  It  would  make  the  rules  of 
pleading  far  more  loose  and  indeterminate  than  the  old  system 
which  it  superceded.  Under  the  Code,  prior  to  the  amendment 
of  1852,  denials  were  allowed  "  according  to  the  knowledge, 
information,  or  belief,"  of  the  defendant.  This  was  analogous 
to  the  former  answer  in  chancery,  where  denials  were  permitted 
to  be  made  in  that  form.  What  was  the  rule  under  that  sys- 
tem? A  defendant  had  to  answer  according  to  his  knowledge, 
information,  or  belief,  and  in  general  where  the  acts  charged,  as 
the  acts  of  the  defendant  himself  were  of  such  a  nature  that  he 
could  be  presumed  to  recollect  them  if  they  ever  took  place, 
a  positive  answer  was  required.  (Hale  agt.  Wood,  1  Paige,  404.) 
"  Anon  mi  ricado  answer  as  to  such  facts  is  always  considered 
as  evasive."  So  to  a  bill  filed  for  relief  against  a  usurious 
mortgage,  charging  the  acts  to  have  been  done  by  the  defend- 
ant himself,  he  cannot  answer  that  he  has  no  knowledge,  infor- 
mation, or  belief.  He  is  bound  to  admit  or  deny  the  facts 
charged  either  positively,  or  according  to  his  belief.  (Sloan 
agt.  Little,  3  Paige,  103.)  Now  under  the  Code  as  it  stood  in 
1851,  in  the  New-York  superior  court,  in  an  action  of  assault 
and  battery,  charging  that  the  defendant  spit  in  the  plaintiffs 
face,  an  answer  that  the  defendant  had  not  knowledge  or  infor- 
mation sufficient  to  form  a  belief  whether  he  did  or  did  not  spit  in 
the  plaintiffs  face,  was  struck  out  as  frivolous.  OAKLEY,  C.  J., 
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said :  "  The  motion  gives  rise  to  the  question  whether  a  de- 
fendant may  put  in  an  answer  in  this  form  to  a  fact  which  is 
presumptively  within  his  own  personal  knowledge.  We  think 
as  a  general  rule  he  cannot.  There  may  be  cases  in  which, 
although  apparently  within  his  knowledge,  he  does  not  know 
or  remember  the  facts  alleged.  If  so,  he  must  in  the  affidavit 
verifying  the  answer  state  the  circumstances  which  will  warrant 
the  qualified  denial  permitted  by  the  Code."  (Voorhies  Code, 
3d  edition,  161.) 

Now  if  this  was  the  case  under  the  Code  before  the  amend- 
ment of  1852,  it  must  be  held  still  more  stringently  under  the 
provision  as  it  now  stands.  I  regard  the  construction  put  upon 
this  section  by  Judge  DALY  in  Hacket  agt.  Prichard,  (11  Leg. 
Obs.  315,)  as  the  true  exposition  of  the  clause  in  question.  The 
clause  allowing  a  denial  according  to  a  defendant's  knowledge, 
information,  or  belief,  has  been  stricken  out,  and  I  suppose  the 
construction  of  the  amended  section  now  is,  that  the  defendant 
must  deny  absolutely,  without  any  qualification  whatever,  unless 
he  can  deny  that  he  has  either  knowledge  or  information  suffi- 
cient to  form  a  belief.  Where  he  cannot  do  this,  as  where  he 
has  knowledge  or  information,  and  has  formed  a  belief,  he  must 
deny  positively,  for  he  cannot  traverse  the  allegation  now  ex- 
cept in  one  of  two  modes.  The  intention  of  the  legislature 
appears  to  have  been  to  allow  the  defendant  less  latitude  in  tra- 
versing the  complaint  than  before,  for  they  have  designedly 
omitted  the  provision  allowing  a  denial  upon  "  knowledge,  in- 
formation, or  belief."  If  this  be,  as  I  think  it  is,  the  true  inter- 
pretation of  the  Code  as  it  now  stands,  and  if  under  the  former 
provision  and  the  practice  in  chancery  as  it  obtained  before  the 
Code,  a  defendant  was  compelled  to  answer  positively  to  an  act 
charged  to  be  done  by  himself,  or  a  fact  presumptively  within 
his  knowledge,  a  fortiori,  will  it  be  held  to  be  the  doctrine  of 
pleading  under  the  present  Code.  And,  therefore,  the  true  dis- 
tinction to  be  observed  in  determining  when  a  defendant  may 
avail  himself  of  the  privilege  accorded  to  him  of  answering  in 
the  qualified  form  allowed  by  the  Code,  and  when  he  must  posi- 
tively  admit  or  deny  the  allegation,  is  to  inquire  whether  the 
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fact  alleged  is  presumptively  within  the  defendant's  knowl- 
edge. 

If  this  were  the  case  of  an  individual  defendant,  and  it  was 
alleged  that  he  gave  the  note  in  question  to  the  plaintiffs,  and 
the  answer  should  pursue  the  form  adopted  in  this  case,  and 
state  that  he  had  no  knowledge  or  information  sufficient  to  form 
a  belief  whether  or  not  he  gave  the  note,  I  suppose  there  can 
be  no  doubt  that  in  view  of  the  foregoing  authorities  and  prin- 
ciples the  answer  would  be  utterly  evasive  and  frivolous.  Is 
there  any  different  rule  to  be  applied  to  the  defendant  in  this 
case,  because  it  happens  to  be  a  corporation?  I  apprehend 
not.  A  corporation  is  as  much  bound  to  know  whether  it  has 
entered  into  contracts,  made  purchases,  given  promissory  notes 
in  the  course  of  its  business,  and  by  its  appropriate  agents,  as 
an  individual.  I  have  serious  doubts,  indeed,  whether  a  cor- 
poration is  permitted  to  answer  in  any  case  in  the  form  adopted 
in  this  cause.  How  can  Elisha  Baker,  an  individual  director, 
know  that  "  it "  (the  corporation  as  it  is  styled  in  the  answer) 
has  no  knowledge,  information,  or  belief,  in  the  premises  ? 
The  intangible  incorporeal  entity  may  not  have,  and  such  a 
thing  is  not  predicable  of  a  corporation,  but  non  constat  that 
some  other  director  or  officer  may  not  have  all  the  knowledge 
or  information  necessary  to  form  a  full  and  perfect  belief. 
Where  is  the  agent  who  gave  the  note,  where  the  bill-book 
of  the  company,  or  the  appropriate  entries  to  show  the  trans- 
action out  of  which  the  note  may  have  sprung  ?  It  is  not  to  be 
tolerated  that  a  corporation  defendant,  when  sued  on  an  obliga- 
tion purporting  to  have  been  given  by  its  agent  directly  to  the 
party  seeking  his  remedy  upon  it,  may  hunt  up  a  director  who 
is  in  such  a  blissful  state  of  ignorance  as  to  all  the  business 
transactions  of  the  corporation,  that  he  can  safely  swear  he  has 
no  knowledge  or  information  on  the  subject,  and  assuming  equal 
incompetency  or  inattention  on  the  part  of  all  his  associates, 
may  confidently  ignore  any  knowledge  or  information  sufficient 
to  form  a  belief  on  the  part  of  the  corporation.  I  hold,  there- 
fore, that  in  this  case  the  defendant  was  bound  to  know,  or  at 
least  to  inquire,  and  thus  gain  information  as  to  the  fact  of  the 
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existence  of  the  note  in  question  in  this  suit,  and  that  the 
company  are  not  at  liberty  to  answer  otherwise  than  by  an 
explicit  admission  or  denial  of  the  giving  of  the  note.  The 
answer  is  one  not  allowed  by  the  terms  or  spirit  of  the  149th 
section  of  the  Code ;  it  is  objectionable  in  form,  it  does  not 
meet  the  averments  of  the  complaint  except  in  a  manner  the 
most  cautious  and  evasive,  and  seems  to  me  clearly  within  the 
mischief  intended  to  be  remedied  by  the  247th  section  of  the 
Code,  and  the  plaintiffs  under  their  notice  are  entitled  to  judg- 
ment as  provided  in  that  section. 

Several  authorities  were  cited  by  the  defendant's  counsel  to 
sustain  this  answer,  some  of  which  have  no  relevancy  to  the 
precise  question  before  me,  and  others  are,  it  seems  to  me, 
founded  on  a  misconception  of  the  several  provisions  of  the 
Code  touching  sham  and  irrelevant  answers,  and  those  which 
are  frivolous.  A  plain  distinction  exists  not  only  in  respect  to 
the  character  of  these  several  pleadings,  but  to  the  remedy  to 
be  applied  to  them,  as  is  well  illustrated  by  BARCULO,  J.,  in 
Nichols  agt.  Jones,  (6  How.  355.)  In  the  case  of  Dann  agt. 
Miller,  (5  How.  247,)  the  late  justice  SILL  made,  it  seems  to 
me,  an  obvious  mistake,  when  he  supposed  that  the  question 
whether  an  answer  was  frivolous  or  not  was  to  be  decided  by 
the  consideration  whether  it  was  or  was  not  interposed  in  good 
faith,  or  with  an  improper  motive.  That  may  possibly  afford 
an  additional  reason  for  striking  it  out  where  the  fact  is  mani- 
fest ;  but  I  do  not  suppose  it  by  any  means  to  be  the  criterion 
of  judgment  in  the  case. 

In  the  case  of  Snyder  agt.  White,  (  6  How.  321,)  it  was  held 
that  an  answer  denying  knowledge  or  information  sufficient  to 
form  a  belief,  of  a  material  fact  charged  in  the  complaint,  forms 
a  good  issue,  under  which  the  plaintiff  holds  the  affirmative. 
The  notes  in  that  case  were  given  to  a  third  party,  and  trans- 
ferred to  the  plaintiff.  The  answer  admitted  the  making  of 
the  notes,  but  the  denial  on  information  and  belief  was  as  to 
the  transfer.  This  is  a  very  different  case  from  the  one  now 
before  me ;  and  it  might  perhaps,  in  accordance  with  a  distinc- 
tion I  have  before  suggested,  be  held  that,  as  to  such  a  fact  not 
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resting  within  the  knowledge  of  the  defendant,  he  might  make 
the  qualified  denial  allowed  by  the  Code.  But  even  this  doc- 
trine has  been  denied,  and  in  a  very  recent  case,  originating 
in  the  New- York  superior  court.  An  answer'  which  alleged 
that  as  to  the  averment  in  the  complaint  that  the  plaintiff  was 
the  lawful  holder  and  owner  of  the  note,  and  that  the  defend- 
ant was  indebted  to  him  in  a  given  sum,  the  defendant  had  no 
knowledge  or  information  sufficient  to  form  a  belief,  was  held 
to  be  frivolous,  and  was  on  motion  struck  out  as  such,  and 
judgment  was  given  for  the  plaintiff.  (Flammer  agt.  Kline, 
9  How.  216 ;  see  also  9  id.  215,  217,  and  5  Sand.  686.)  And 
this  is  now  understood  to  be  the  rule  in  this  district,  as  recently 
determined,  and  overrules  the  decision  of  justice  CRIPPEN  in 
Temple  agt.  Murry,  (6  How.  329,)  holding  a  contrary  doctrine. 

It  was  urged  on  the  argument  that  inasmuch  as  the  answer 
was  verified,  a  motion  would  not  be  entertained  to  strike  it  out 
as  frivolous,  and  the  case  of  Meir  agt.  Cartlege  (8  Barb.  75)  was 
cited  to  sustain  this  position.  I  have  heretofore  indicated  my 
very  qualified  assent  to  the  authority  of  this  case,  (9  How.  57,) 
and  my  doubt  of  its  correctness  is  rather  strengthened  by  sub- 
sequent reflection.  But  at  the  most,  it  is  only  an  authority  in 
the  particular  case  to  which  it  is  applied,  which  is  to  a  motion 
under  another  section  of  the  Code  to  strike  out  an  answer  as 
false.  It  may  possibly  (although  I  seriously  question  the  pro- 
priety of  the  rule  in  such  a  case)  be  held  that  a  verification  will 
save  a  pleading  from  an  allegation  of  falsity,  but  it  cannot  have 
any  such  potency  as  to  protect  it  from  the  judgment  of  the 
court  when  asked  to  pronounce  it  frivolous. 

The  case  of  Caswell  agt.  Bushnell  (14  Barb.  393)  was  a  mo- 
tion to  strike  out  the  answer  as  false,  sham,  and  frivolous. 
Although  it  mingled  improperly  the  various  remedies  provided 
by  the  Code,  it  was  a  motion  under  the  152d  section,  and  not 
under  the  247th,  ajid  is  not  therefore  an  authority  in  this  par- 
ticular case.  The  allegation  there  sought  to  be  denied  in  the 
manner  adopted  here  was  that  of  the  endorsement  and  transfer 
of  the  note  by  the  payee  of  the  note  to  the  plaintiff,  not  of  the 
making  of  the  note,  and  the  court,  among  the  reasons  for  re- 


26  NEW- YORK  PRACTICE  REPORTS. 

Thorn  &  Maynard  agt.  The  New- York  Central  Mills. 

fusing  to  strike  it  out  as  false,  relied  upon  the  fact  that  the  an- 
swer was  verified.  As  an  authority  it  does  not  come  "  within 
beat  of  drum "  of  sustaining  the  principle  for  which  it  was 
invoked. 

I  have  bestowed  more  thought  and  investigation  upon  this 
case  than  I  otherwise  should,  because  of  the  confident  assever- 
ation of  the  defendants'  counsel,  that  the  sufficiency  of  the 
mode  of  answering  adopted  in  this  case  had  been  settled  re- 
peatedly by  well-considered  adjudications,  and  was  almost  too 
clear  for  argument.  I  find,  however,  no  case  which  seems  to 
me  to  settle  the  rule  which  ought  to  govern  this  case ;  and  I 
have  endeavored  to  show  that  on  principle  the  propriety  of  this 
answer  cannot  be  sustained.  It  is  an  important  question,  and 
I  regret  that  it  has  not  heretofore  received  such  consideration 
that  it  may  be  deemed  settled  beyond  further  disturbance.  It 
is  high  time  the  doctrine  as  to  what  is  or  is  not  a  sufficient  an- 
swer under  the  Code  was  put  at  rest. 

It  has  been  supposed  that  the  rules  applicable  to  pleadings 
in  reference  at  least"  to  their  sufficiency  in  presenting  a  simple, 
plain,  and  broad  issue,  were  rendered  somewhat  more  stringent 
by  the  Code  than  they  had  heretofore  been.  But  if  answers 
like  the  one  interposed  in  this  case  are  to  be  upheld,  the  Code 
win  be  invoked  to  sustain  the  most  empty  and  frivolous  plead- 
ings that  the  wit  of  the  profession  can  devise,  and  the  effort  will 
be  to  discover,  not  how  near  an  answer  shall  approach,  and  how 
definite  shall  be  its  response  to  a  complaint,  but  how  far  off  it 
may  wander,  and  how  ingeniously  it  may  avoid  the  issue  tend- 
ered to  its  acceptance.  The  Code  affords  every  possible 
facility  to  a  defendant  who  really  desires  to  contest  a  claim, 
and  has  in  good  faith  a  defence  to  make,  but  it  lends  no  coun- 
tenance to  attempts  to  escape  from  the  obligation  to  meet  fairly 
and  manfully  its  few  and  simple  rules. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  JOHN  CAVANAGH. 

Where  a  defendant  is  convicted  of  a  misdemeanor  under  the  statute,  (or  any 
other  statutory  offence,)  the  judgment  of  the  court  thereon  for  sentence  must 
state  the  particular  offence  constituting  the  misdemeanor,  or  other  crime. 

That  is,  it  is  not  enough  for  the  judgment  to  state  that  the  defendant  was  con- 
victed of  a  misdemeanor,  simply — it  must  state  what  the  offence  was  which 
constituted  the  misdemeanor,  whether  a  violation  of  duty  as  a  commissioner 
of  excise,  or  gaming,  &c. 

The  detention  of  a  defendant  under  such  an  alleged  defective  judgment  may  be 
inquired  into  on  habeas  corpus,  because  the  defect  is  apparent  on  the  face  of 
the  process  of  commitment.  And  where  it  clearly  appears,  the  defendant  will 
be  discharged. 

In  Kings  county  a  special  statute  exists  directing  the  courts  sentencing  prisoners 
to  imprisonment  for  thirty  days  or  more,  to  sentence  them  to  be  imprisoned  in 
the  penitentiary.  Therefore  a  sentence  and  commitment  of  a  person  convicted 
of  a  misdemeanor  to  the  common  jail  of  that  county  for  thirty  days  is  illegal ; 
and  this  question  may  also  be  decided  on  habeas  corpus. 

Habeas  Corpus. — John  Cavanagh  was  convicted  at  the  Kings 
County  Oyer  and  Terminer,  for  violation  of  duty  as  a  commis- 
sioner of  excise,  and  sentenced  to  imprisonment,  and  to  pay  a 
fine.  On  the  3d  of  October,  inst.,  an  application  was  made  to 
DEAN,  Justice,  for  a  habeas  corpus,  to  inquire  into  the  cause  of 
his  detention.  The  grounds  of  the  application  were  : — 

1.  That  the   commitment  was  illegal  in  not  stating  any 
offence. 

2.  That  the  law  in  Kings  county  requires  that  persons  sen- 
tenced to  imprisonment  for  thirty  days  or  more,  should  be  im- 
prisoned in  the  penitentiary. 

The  prisoner  in  this  case  is  brought  before  me  on  a  writ 
ofhabeas  corpus,  issued  to  inquire  into  the  cause  of  his  de- 
tention. 

The  sheriff  has  made  a  return  to  the  writ,  stating  that  he 
holds  him  by  virtue  of  the  following  commitment : — 

"  At  a  court  of  oyer  and  terminer  holden  in  and  for  the 
county  of  Kings,  at  the  court  house  in  the  city  of  Brooklyn,  on 
the  12th  day  of  September,  in  the  year  of  our  Lord  185-i — 
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present,  the  Hon.  WM.  ROCKWELL,  justice  presiding,  HENRY 
A.  MOORE,  county  judge,  NICHOLAS  STILLWELL  and  SAMUEL 
S.  STRYKER,  justices  of  the  peace. 
"  The  people  of  the  state  of  New- York  agt.  John  Cavanagh, 

convicted  of  misdemeanor. 

"  Whereupon  it  is  ordered  and  adjudged  by  the  court,  that 
the  said  John  Cavanagh,  for  the  misdemeanor  aforesaid,  whereof 
he  is  convicted,  be  imprisoned  in  the  common  jail  of  Kings 
county,  for  the  term  of  thirty  days,  and  pay  a  fine  of  $250 ;  and 
in  default  of  payment  of  said  fine,  be  imprisoned  for  a  further 
term,  not  exceeding  six  months. 

li  A  true  extract  from  the  minutes. 

"  C.  A.  DENIKE,  Clerk." 

The  prisoner's  counsel  says  the  return  itself  does  not  show  a 
sufficient  cause  for  detention,  in  this,  that  the  offence  for  which 
he  is  committed  does  not  appear  in  this  commitment,  and 
alleges,  by  way  of  traverse,  that  in  Kings  county  a  special 
statute  exists,  which  directs  courts  sentencing  prisoners  to  im- 
prisonment for  thirty  days  or  more  to  sentence  them  to  impris- 
onment in  the  penitentiary. 

The  statute  is  as  follows  : — 

Chap.  110 — Laws  of  New- York. — "An  act  relating  to  the 
penitentiary  in  the  county  of  Kings.  Passed  April  5,  1853, 
three-fifths  being  present. 

"  The  people  of  the  state  of  New-York,  represented  in  Sen- 
ate and  Assembly,  do  enact  as  follows  : — 

"  Sec.  I.  Whenever  the  penitentiary  in  the  county  of  Kings 
shall  be  ready  for  the  confinement  of  prisoners  therein,  the 
Board  of  Supervisors  of  said  county  shall  file  a  certificate 
thereof  in  the  office  of  the  clerk  of  said  county,  and  also  pub- 
lish a  notice  of  the  same  for  three  weeks  successively  in  one  or 
more  newspapers  published  in  said  county. 

"Sec.  2.  After  the  filing  of  said  certificate  and  the  publica- 
tion of  said  notice,  it  shall  be  the  duty  of  all  magistrates  atld 
courts  in  said  county  to  sentence  all  persons  who,  on  convic- 
tion, are  liable  (except  in  capital  cases)  to  imprisonment  for  a 
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period  of  not  less  than  thirty  days  to  confinement  in  said  peni- 
tentiary, instead  of  the  county  jail." 

The  necessary  facts  were  proved  to  show  that  the  prelimi- 
naries required  had  been  taken  by  the  board  of  supervisors, 
viz.,  the  order,  its  filing  and  publication  in  one  or  more  papers 
for  the  period  of  three  weeks.  The  district  attorney  was  noti- 
fied of  the  lime  of  the  return  of  the  writ,  and  appeared  in  be- 
half of  the  people. 

The  first  question  that  arises  is,  whether  the  commitment 
whereon  the  prisoner  is  held  is  "  the  final  judgment  or  decree 
of  any  competent  court  of  civil  or  criminal  jurisdiction."  If  it 
is,  then  I  have  no  authority  to  discharge  him.  The  statute 
(2  R.  S.  783,  §  5)  provides  that  "  whenever  a  judgment  upon  a 
conviction  shall  be  rendered  in  any  court,  it  shall  be  the  duty 
of  the  clerk  thereof  to  enter  such  judgment  fully  in  his  minutes, 
stating  briefly  the  offence  for  which  such  conviction  shall  have 
been  had."  In  this  case  it  was  proved  that  the  commitment 
on  which  the  prisoner  was  held  was  a  transcript  of  the  minutes 
of  the  clerk — which  was  the  only  judgment  that  exists.  Is 
this  a  judgment?  No  offence  is  stated.  It  is  true,  that  it  says, 
a  for  misdemeanor."  This  embraces  a  numerous  class  of  cases, 
but  is  not  the  name  or  description  of  any  particular  offence. 
We  cannot  from  this  determine  for  what  he  has  been  tried  or 
convicted,  nor  could  this  judgment  without  proof  be  a  bar  to 
another  trial  for  any  specific  misdemeanor.  The  statute  which 
requires  that  the  judgment  should  state  the  offence,  means  more 
than  that  it  should  state  to  which  class  of  offences — felonies  or 
misdemeanors — it  belongs,  and  a  minute  like  the  one  proved 
in  this  case  is  not  a  judgment  within  its  intent  or  letter.  I  see 
no  objection,  therefore,  to  proceeding  with  the  examination 
into  the  cause  of  the  prisoner's  detention. 

He  is  held,  the  return  states,  on  a  sentence  of  thirty  days' 
imprisonment  and  to  pay  a  fine  of  $250,  or  in  default  thereof 
an  imprisonment  of  six  months,  for  a  misdemeanor.  Now, 
there  are  some  misdemeanors  for  which  a  person  convicted  can- 
not be  imprisoned  at  all,  and  others  in  which  the  fine  cannot 
amount  to  the  sum  here  named.  Can  any  one,  from  the  process 
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or  the  judgment  on  which  the  sheriff  holds  the  prisoner,  deter- 
mine whether  this  is  a  legal  sentence  1  Opening  sealed  letters 
is  a  misdemeanor,  punishable  by  a  fine  not  exceeding  $100  and 
imprisonment  not  exceeding  one  month. 

Assemblage  of  three  or  more  persons  in  public  houses,  dis- 
guised, is  a  misdemeanor,  punishable  by  imprisonment  alone. 
Winning  or  losing  at  play  more  than  $25  within  twenty-four 
hours  is  a  misdemeanor,  punishable  by  fine  alone. 

There  are  so  many  cases  of  this  kind  that  I  cannot  now  enu- 
merate them.  These  will  furnish  an  example  to  show  that 
from  the  mere  statement  that  the  prisoner  has  been  convicted 
of  a  misdemeanor,  it  does  not  appear  that  the  sentence  in  this 
case  was  one  which  the  court  was  authorized  to  pronounce. 

There  are  felonies  for  which  a  person  on  conviction  may  be 
imprisoned  in  the  county  jail  or  state  prison,  and  other  felonies 
on  which  he  may  be  sentenced  to  be  executed.  Now,  surely 
it  would  not  be  enough,  in  entering  up  a  judgment  for  a  capital 
offence,  to  say  that  a  prisoner  was  convicted  of  a  felony.  The 
statute,  when  it  says  the  judgment  shall  state  the  offence, 
means  that  it  shall  specify  more  than  the  class  of  the  offence, 
namely,  a  felony  or  a  misdemeanor,  but  that  it  shall  designate 
the  particular  offence  for  which  he  has  been  indicted  and  tried, 
whether  it  be  for  gaming,  larceny,  or  murder.  I  conclude, 
therefore,  that  this  is  not  a  judgment. 

But  even  if  it  were  the  final  judgment  of  a  court  of  compe- 
tent jurisdiction,  there  is  no  reason  why  the  prisoner  should  not 
be  discharged,  if  anything  appears  on  the  face  of  the  process 
which  shows  it  invalid.  A  judge  cannot,  on  habeas  corpus,  go 
back  and  inquire  into  the  merits  of  the  case  ;  nor  whether  errors 
were  committed  on  the  trial ;  but  if  the  process  is  set  out  by 
which  the  prisoner  is  confined,  then,  in  the  language  of  judge 
BRONSON,  (5  Hill,  167,  People  agt.  Cassels,)  "  the  officer  may 
inquire  whether  in  truth  there  be  any  process,  and  whether  it 
appears  on  its  face  to  be  valid.  He  may  also  inquire  whether 
any  cause  has  arisen  since  the  commitment  for  putting  an  end 
to  the  imprisonment — as  a  pardon,  reversal  of  the  judgment, 
payment  of  the  fine,  and  the  like." 
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There  are  many  cases  which  cannot  be  reached  by  writ  of 
error,  and  where  the  only  means  of  obtaining  a  release  from  an 
illegal  imprisonment  is  either  by  a  motion  to  the  court,  or  by  a 
resort  to  this  writ,  which  is  so  highly  favored  by  law  that  it  is 
made  a  penal  offence  for  an  officer  to  refuse  it. 

I  think  the  imprisonment  is  illegal  for  another  reason.  The 
penitentiary  of  Kings  county  is  the  place  provided  by  law  for 
the  confinement  of  persons  sentenced  for  thirty  days,  and  I  see 
no  ground  for  leaving  it  discretionary  with  the  court  to  elect  in 
which  place  the  confinement  shall  be — the  jail  or  penitentiary. 

Of  the  merits  of  the  conviction  I  know  nothing,  and  have  no 
concern.  I  am  only  to  pass  upon  the  legality  of  the  imprison- 
ment, and,  being  satisfied  that  it  is  illegal,  my  duty  is  plain. 
The  prisoner  must  be  discharged.  Whether  the  oyer  and  ter- 
miner,  on  entering  a  judgment  on  the  conviction,  may  again 
arrest  and  sentence  him  need  not  now  be  determined. 

NOTE. — Isaac  Crampton  was  convicted  in  the  Kings  county  sessions.  The 
same  sentence  was  pronounced,  the  same  proceedings  taken  for  his  discharge, 
with  the  same  result,  as  in  the  case  of  John  Cavanagh. 


SUPREME  COURT. 
MERRILL  agt.  GRINNELL  AND  OTHERS. 

The  omission  to  specify  the  name  of  the  county  in  which  the  plaintiff  desires  the 

trial  to  be  had,  in  the  complaint,  is  not  a  mere  irregularity. 
Such  omission  is  not  cured  by  the  fact  that  the  summons  specifies  the  name  of 

such  county,  nor  is  it  waived  by  the  defendant's  obtaining  an  order  for  further 

time  to  answer  such  complaint. 
The  court  will  not,  in  such  a  case,  fix  the  place  of  trial,  nor  will  it  pass  upon 

that  question  until  after  issue  is  joined. 

4 

New- York  Special  Term,  1854. — The  summons,  by  which  the 
suit  was  commenced,  specified  the  name  of  the  county  in  which 
the  trial  was  desired  j  but  the  complaint,  which  was  afterward 
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served,  wholly  omitted  to  specify  the  name  of  such  county. 
The  defendants  obtained  three  several  orders  extending  the 
time  to  answer  said  complaint,  each  upon  an  affidavit  stating, 
in  substance,  that  the  defendants  intended  to  answer  the  com- 
plaint. The  defendants  now  move  to  set  aside  the  complaint 
as  irregular,  or  that  the  same  be  amended  by  inserting  the 
county  of  New-York  as  the  place  of  trial. 

JEREMIAH  LAROCQUE,  for  the  motion. 
I.  T.  WILLIAMS,  opposed. 

MITCHELL,  Justice.  It  is  essential,  for  many  purposes  of  the 
suit,  that  the  place  of  trial  should  be  clearly  stated  in  the  com- 
plaint. That  determines  where  motions  are  to  be  made,  as 
well  as  where  the  trial  is  to  be  had  ;  both  parties  must  be  at  a 
loss  where  to  proceed  until  that  is  distinctly  settled.  The 
omission  of  a  statement  so  important  in  its  consequences  is  not 
like  a  mere  irregularity,  and  the  defendant  must  be  entitled  to 
have  it  amended  in  some  way,  even  after  an  answer  is  put  in. 
The  obtaining  of  time  to  answer  is  not  therefore  a  waiver  of 
the  irregularity.  The  statement  of  the  name  of  the  court  in 
the  summons  has  been  held  to  dispense  with  the  statement  of 
it  in  the  complaint ;  but  the  mere  name  of  the  county  in  the 
summons  does  not  necessarily  show  that  it  is  put  there  to  indi- 
cate where  the  place  of  trial  is  to  be.  It  may  have  been  to 
show  where  the  attorney,  issuing  the  summons,  resided ;  and 
this  probably  was  its  object  in  this  case.  Until  the  complaint 
was  served  the  plaintiff  could  have  substituted  any  county  for 
the  place  of  trial,  notwithstanding  this  name  in  the  summons. 
The  irregularity  in  omitting  the  place  of  trial  in  the  complaint 
is  not  therefore  cured  by  reference  to  the  summons.  The  com- 
plaint must  be  amended,  or  be  stricken  out  as  irregular.  The 
amendment  may  be  made  without  costs. 

The  defendant  asks  that  the  place  of  trial  may  be  fixed  in 
New-York,  as  most  convenient  to  witnesses.  Until  the  answer 
is  put  in,  and  issue  joined,  that  question  cannot  be  correctly 
passed  upon.  Until  then,  the  court  cannot  judge  what  wit- 
nesses may  be  needed.  It  may  be  that  the  answer  or  reply 
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will  dispense  with  the  necessity  of  many  of  the  witnesses  on 
both  sides.  This  part  of  the  motion  is  denied,  but  without 
costs,  and  without  prejudice  to  a  new  motion  when  issue  shall 
be  joined. 


SUPREME  COURT. 
GRAHAM  PRINDLE  agt.  WILLIAM  CARRUTHERS. 

By  the  162d  section  of  the  Code,  which  provides  that  in  an  action  or  defence, 
founded  on  an  instrument  for  the  payment  of  money  only,  it  shall  be  sufficient 
to  give  a  copy  of  the  instrument,  and  to  state  that  there  is  due  thereon  from 
the  opposite  party  a  specified  sum,  which  is  claimed,  it  was  never  intended  to 
dispense  with  a  statement  of  other  necessary  facts  constituting  the  cause  of 
action,  and  connecting  the  plaintiff  formally  and  legally  therewith. 

Although  this  provision  relieves  the  party  from  setting  out  the  instrument  ac- 
cording to  its  legal  effect,  yet  he  must  state  his  interest  in  or  title  to  the  in- 
strument, and  such  other  facts  outside  of  it  as  are  necessary  to  enable  him 
to  recover  upon  it. 

The  complaint  in  this  case,  being  one  of  the  "plainest  kind"  of  declarations  upon 
a  written  instrument,  necessarily  raised  the  question,  what  was  necessary  to 
be  stated  and  averred  to  constitute  a  cause  of  action  in  such  cases  ? 

Herkimer  Special  Term,  jJugust,  1854. — Demurrer  to  com- 
plaint. 

The  complaint  of  the  plaintiff  was  as  follows  : — 
"  The  plaintiff  in  this  action  complains  that  the  defendant,  on 
the  4th  clay  of  July,  1851,  made  his  promissory  note  or  contract 
in  writing,  of  which  the  following  is  a  copy : 

"Russia,  July  4th,  1851. 

"  For  value  received,  I  promise  to  pay  to  Henry  Carruthers, 
or  his  wife  Elizabeth,  annually,  on  the  first  day  of  April,  during 
the  life  of  the  longest  liver  of  them,  the  sum  of  two  hundred 
dollars,  if  called  for  or  needed. 

"  WILLIAM  CARRUTHERS." 

"  And  the  plaintiff  avers,  that  said  note  or  contract  is,  and  was, 
prior  to  the  first  day  of  April,  1854,  the  property  of  the  plain- 
VOL.  X  3 
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tiff  by  purchase ;  and  that  Henry  Carruthers  therein  named 
died  on  the  30th  day  of  March,  1852 ;  that  his  wife  Elizabeth 
is  living. 

"  That  on  the  2d  day  of  May,  1854,  the  plaintiff,  by  his  attor- 
ney, demanded  of  the  defendant  the  two  hundred  dollars,  which 
became  payable  on  or  after  the  1st  day  of  April,  1854 ;  that 
the  defendant  has  not  at  any  time  paid  the  said  two  hundred 
dollars,  nor  any  part  thereof;  that  the  defendant  is  justly  in- 
debted to  the  plaintiff  therefor  in  the  sum  of  two  hundred  dol- 
lars with  interest  thereon  from  the  2d  day  of  May,  1854,  for 
which  sum  the  plaintiff  demands  judgment  against  the  defend- 
ant, besides  costs  of  this  action." 

The  complaint  was  duly  verified  by  the  plaintiff.  The  de- 
fendant demurred  on  the  ground  that  it  appeared  on  the  face 
of  the  complaint  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  specified  several  grounds  or  causes 
of  demurrer. 

JOHN  G.  CRAMER,  for  plaintiff. 
FRANCIS  KERN  AN,  for  defendant. 

BACON,  Justice.  The  complaint  in  this  case  is  as  absolutely 
denuded  of  all  the  drapery  appropriately  belonging  to  a  plead- 
ing, as  a  complaint  can  well  be.  The  plaintiff's  counsel,  how- 
ever, supposes  it  to  be  authorized  and  sanctioned  by  §  162  of 
the  Code,  which  provides  that  in  an  action  or  defence  founded 
on  an  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  to  give  a  copy  of  the  instrument,  and  to  state  that 
there  is  due  thereon  from  the  opposite  party  a  specified  sum 
which  is  claimed. 

The  object  of  this  provision  was  doubtless  to  simplify  and 
abbreviate  the  pleadings  in  cases  to  which  it  was  appropriate. 
But  it  never  could  have  been  intended  to  dispense  with  a  state- 
ment of  other  necessary  facts  constituting  the  cause  of  action, 
and  connecting  the  plaintiff  formally  and  legally  therewith. 
Such  construction  would  practically  nullify  the  142d  section  of 
the  Code,  which  points  out  the  essential  requisites  of  a  com- 
plaint. 
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This  is  the  view  taken  of  the  section  by  WELLES,  J.,  in  Bank 
of  Geneva  agt.  Gulick,  (8  How.  51,)  and  there  is  much  good 
sense  in  the  decision. 

The  provision  in  question  was  intended  to  relieve  the  party 
from  setting  out  the  instrument  according  to  its  legal  effect ; 
but  he  must  still  state  his  interest  in  or  title  to  the  instrument, 
and  such  other  facts  outside  of  it  as  are  necessary  to  enable 
him  to  recover  upon  it. 

Bearing  this  in  view,  and  applying  the  ordinary  and  well- 
established  rules  of  pleading  under  the  Code,  and  those  princi- 
ples which  have  not  been  abrogated  by  it,  the  complaint  is 
defective  in  almost  all  the  essentials  of  an  approved  pleading. 

The  instrument  counted  on  in  this  case  is  not  a  promissory 
note,  being  payable  in  the  alternative  to  either  of  two  persons, 
'  and  upon  a  contingency  which  may  or  may  not  happen.  It  is 
like  an  agreement  to  pay  a  certain  sum  at  a  future  date,  pro- 
vided the  promissor  is  then  living.  (Chitt.  Bills,  135.)  The 
instrument  in  this  case  is  a  special  contract  to  pay  one  Henry 
Carruthers,  or  his  wife  Elizabeth,  annually,  on  the  1st  of  April, 
during  the  life  of  the  longest  liver,  two  hundred  dollars,  if 
called  for,  or  needed.  Such  an  instrument  requires  a  considera- 
tion to  support  it,  and  a  consideration  should  be  averred  in  the 
complaint.  It  is  not  enough  that  on  the  face  of  the  instrument 
it  is  expressed  to  be  "  for  value  received."  That  may  support 
the  allegation  of  consideration  when  the  instrument  is  proved 
on  the  trial,  but  the  defendant  is  entitled  to  have  the  averment 
made  in  the  complaint,  so  that  he  may,  if  he  desires,  take  a 
direct  issue  upon  the  point. 

Again,  the  complaint  is  defective  in  respect  to  the  proper 
averments  of  the  plaintiff's  title  to  the  instrument  on  which  he 
seeks  to  recover :  all  the  allegation  on  that  subject  is  that 
"  prior  to  the  1st  pf  April,  1854,  the  note  or  contract  became 
the  property  of  the  plaintiff  by  purchase."  He  neither  avers 
when,  nor  of  whom  he  purchased  it,  nor  upon  what  considera- 
tion. Possibly  this  last  averment  would  not  be  required ;  but 
in  order  that  the  defendant  may,  if  he  desires,  contest  the 
plaintiff's  title,  it  is  essential  that  the  complaint  should  ap- 
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prise  him  of  the  source  of  the  title,  and  when  it  accrued.  It 
may  be  quite  material  to  know  of  whom  the  purchase  was  made. 
If  of  a  stranger  to  the  contract,  it  may  have  been  of  one  who 
possessed  himself  of  the  instrument  malafide^  and  was  incapa- 
ble of  transferring  any  interest  in  it.  If  of  Henry  Carruthers 
,  in  his  lifetime,  it  may  be  a  serious  question  what  interest  the 
plaintiff  took,  and  whether  he  could  entitle  himself  to  collect 
anything  after  the  death  of  Henry.  If  after  his  decease,  did 
the  personal  representatives  of  Henry  undertake  to  assign  the 
instrument,  and  if  so,  had  they  any  interest  whatever  in  the 
contract?  Or  did  he  receive  it  from  Elizabeth  Carruthers  after 
the  decease  of  Henry  1  If  it  be  as  the  plaintiff  will  insist,  and 
has  contended  on  the  argument,  that  the  entire  interest  in  the 
contract  passed  to  Elizabeth,  as  survivor  on  the  death  of  Henry, 
still  the  defendant  is  entitled  to  claim  that  the  averment  of  such* 
transfer  be  made,  to  the  end  that  he  may  raise  the  question  by 
demurrer,  or  otherwise,  if  so  advised,  whether  such  legal  con- 
sequence of  survivorship  followed,  or  whether  the  representa- 
tives of  the  deceased  party  had  any  title  or  interest  therein. 
On  these  questions  I  intimate  no  opinion  whatever ;  and  it  may 
be  that  no  legal  difficulty  will  attach  to  the  plaintiff's  title,  but 
it  is  the  right  of  the  defendant  to  insist  that  the  plaintiff  shall 
show  his  hand,  in  order  that  the  legal  rights  of  the  parties  may 
be  properly  presented  in  the  pleadings,  and  be  satisfactorily 
determined  by  the  court. 

And  so  as  to  the  time  when  the  plaintiff  became  the  owner 
of  the  instrument,  non  constat,  that  the  defendant  may  not  have 
a  valid  set-off  against  the  original  party  who  transferred  the 
instrument,  or  some  other  defence  specific  and  personal  as  to 
him,  but  which  he  is  in  no  condition  to  set  up  until  he  is  ap- 
prised of  the  time  when  the  plaintiff's  title  accrued. 

The  contract,  it  will  be  seen,  is  not  negotiable  in  terras,  and 
contains  an  agreement  to  pay  one  of  two  persons  named  therein 
a  specific  sum  on  a  given  day  in  the  year,  if  one  or  the  other 
called  for  or  needed  it.  It  may  be  a  serious  question  whether 
any  liability  attaches  to  defendant  by  a  demand  made  by  a 
third  party,  and  at  a  time  different  from  the  day  named  and 
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designated  in  the  contract,  and  whether  a  stranger  to  the  con- 
tract can  put  the  defendant  in  default,  not  by  alleging  any  need 
of  the  money  by  any  party,  but  by  simply  averring  that  the 
contract  is  his  by  purchase,  and  that  he  demanded  the  money 
on  the  2d  of  May,  1854.  For  the  purpose  of  deciding  this 
demurrer,  however,  it  is  not  necessary  to  pass  upon  this  ques- 
tion, and  no  opinion  is  intimated  in  regard  to  it.  But  for  the 
reasons  before  assigned,  I  consider  the  pleading  entirely  defec- 
tive ;  and  the  result  is,  that  there  must  be  judgment  for  the 
defendant,  on  the  demurrer,  with  leave  to  the  plaintiff  to  amend 
on  payment  of  costs. 


SUPREME  COURT. 

WILLIAM  FULLERTON  agt.  WILLIAM  FITZGERALD. 

An  action  to  recover  the  possession  of  real  estate,  and  also  the  rents  and  profits 
of  the  premises  while  in  the  occupation  of  the  defendant,  is  not  one  where  the 
defendant,  upon  the  judgment,  is  liable  to  imprisonment  upon  final  process. 
It  is  one  where  the  cause  of  action  must  arise  on  contract  express  or  implied ; 
and  does  not  come  within  the  first  subdivision  of  §  179  of  the  Code. 

It  is  not  necessary  (although  it  is  better  to  do  so)  to  state  the  nature  of  the  ac- 
tion in  an  execution  issued  against  the  person  of  a  defendant. 

Dutchess  Special  Term,  1854. — This  was  an  action  to  recover 
the  possession  of  real  estate  in  Orange  county,  as  also  the  rents 
and  pro/its  of  the  premises  while  in  the  occupation  of  the  de- 
fendant. The  plaintiff  had  judgment  for  the  property,  and  also 
seventy  dollars  for  damages  for  the  detention.  An  execution 
was  issued  against  the  property  of  the  defendant,  and  returned 
unsatisfied.  An  execution  against  the  person  was  then  issued, 
and  the  defendant  arrested.  This  motion  is  made  to  set  aside 
the  execution  as  irregular,  because  it  does  not  state  the  nature 
of  the  action,  the  defendant  insisting  that  it  should  appear  on 
the  face  of  the  •cecution;  that  it  was  issued  in  an  action 
wherein  the  party  against  whom  the  judgment  is  rendered  is 
liable  to  imprisonment.  The  defendant  also  moves  to  set  it 
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aside,  because  an  execution  cannot  issue  against  the  body  in 
this  action. 

MONELL  and  DUNNING,  for  plaintiff. 
M.  SWEEZY,  for  defendant. 

DEAN,  Justice.  As  to  the  first  objection,  I  think  it  is  not 
valid.  Though  it  might  be  better  to  state  the  nature  of  the 
action  in  the  execution,  yet,  where  by  a  reference  to  the  judg- 
ment it  appears  that  the  execution  is  regular,  the  person  can 
not  be  discharged. 

But  the  second  objection  is  a  serious  and,  in  my  judgment, 
an  insuperable  one.  The  complaint  states  that  the  plaintiff  de- 
rived title  from  Reuben  Van  Allen ;  that  at  the  time  he  so  ac- 
quired title,  the  defendant  was  in  the  occupation  of  the  premises 
under  Van  Allen ;  that  the  defendant,  on  demand,  delivered  to 
the  plaintiff  the  possession,  by  giving  to  his  agent  the  key  of 
the  outer  door  of  the  house  on  the  premises.  The  answer  de- 
nies all  the  allegations  in  the  complaint,  and  then  sets  up  that 
the  defendant  was  in  possession  of  the  premises  as  tenant  in 
common,  and  other  facts,  from  all  of  which  it  is  clear  that  the 
action  was  one  to  try  the  title  to  the  premises,  and  not  to  re- 
cover damages  for  a  forcible  entry  upon  them.  The  complaint 
also  alleges  that  thirty  dollars  per  year  is  a  reasonable  sum  for 
the  rents  and  profits,  and  concludes  by  demanding  "judgment 
for  the  possession  of  the  premises,  and  also  one  hundred  dollars 
for  the  rents  and  profits  of  the  same."  The  question  arises, 
therefore,  whether,  in  an  action  of  this  nature,  the  unsuccessful 
party  can  be  imprisoned.  I  think  that  the  whole  issue  tried  in 
this  case  was  one  \vhich  must  have  arisen  on  contract,  express 
or  implied,  and  that  when  a  plaintiff  claims  to  recover  for  rents 
and  profits  he  cannot  deny  that  his  action  was  founded  on  con- 
tract :  for  rents  never  accrue  except  where  a  contract  can  be 
proved  or  implied. 

But  whatever  may  have  been  the  rights  of  the  parties  under 
the  nonimprisonment  act,  so  far  as  the  decision  of  this  motion 
is  concerned,  I  do  not  deem  material ;  for  the  Code  has  pre- 
scribed the  cases  in  which  an  execution  against  the  body  may 
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issue.  By  §  288  it  is  provided  that  an  execution  against  the 
body  may  issue  in  an  action  in  which  the  defendant  may  be 
arrested,  as  provided  in  §§  179,  181.  For  the  purposes  of  the 
present  motion  it  will  only  be  necessary  to  examine  the  first 
subdivision  of  §  179.  That  is  confined  to  "  an  action  for  the 
recovery  of  damages  on  a  cause  of  action  not  arising  out  of 
contract,  where  the  defendant  is  not  a  resident  of  the  state,  or 
is  about  to  remove  therefrom;  or  where  the  action  is  for  an 
injury  to  person  or  character,  or  for  injuring,  or  for  wrongfully 
taking,  detaining,  or  converting  property." 

This  subdivision  confines  the  right  of  arrest  to  actions  for  the 
recovery  of  "  damages,"  where  the  cause  of  action  did  not  arise 
on  contract  in  the  following  cases : — 

1 .  Where  the  defendant  is  not  a  resident  of  the  state,  or  is 
about  to  remove  therefrom. 

2.  Where  the  damage  sought  is  for  an  injury  to  person  or 
character. 

3.  WThere  the  damage  to  be  recovered  is  for  injuring,  wrong- 
fully detaining,  or  converting  property. 

An  action  of  ejectment  is  not  "  an  action  for  the  recovery  of 
damages  "  for  any  purpose ;  but  if  it  were,  no  lawyer  will  say 
that  the  legislature  intended  to  include  it  in  an  action  for  "  in- 
juring, detaining,  or  converting  property."  In  an  action  to 
recover  possession  of  personal  property  the  defendant  cannot 
be  imprisoned  unless  he  can  be  brought  within  the  third  subdi- 
vision of  §  179,  which  is  equivalent  to  making  out  a  case  of 
actual  fraud  in  the  disposition  of  the  property.  There  is  no 
reason  why  an  action  to  recover  possession  of  real  property 
should  give  to  the  plaintiff  any  more  stringent  remedies.  The 
execution  must  be  set  aside,  and  the  defendant  discharged  from 
imprisonment :  but,  as  the  question  seems  to  be  a  new  one, 
without  costs  to  either  party  on  this  motion ;  and  the  defendant 
must  stipulate  not. to  bring  an  action  for  false  imprisonment. 
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SUPREME  COURT. 
BENSLEY  G.  SWEE!  agt.  JONATHAN  W.  TUTTLE. 

A  defence  in  the  nature  of  a  plea  in  abatement  may  be  joined  with  defences  in 
the  nature  of  pleas  in  bar,  in  the  same  answer. 

Genesee  General  Term,  1854. 

MARVIN,  BOWEN,  and  GREEN,  JJ. 

The  complaint  in  this  action  was  for  work  and  labor  per- 
formed, and  money  paid,  by  the  plaintiff  for  the  defendant. 
The  answer  contained,  first,  a  general  denial  of  the  complaint ; 
second,  that  the  labor  and  money  mentioned  in  the  complaint 
were  done  and  paid  by  plaintiff  for  and  at  the  request  of  de- 
fendant, jointly  with  one  John  M.  Griffith  and  seven  others, 
who  were  all  living,  and  ought  to  be  joined  as  defendants ; 
third,  an  off-set  for  money  lent  to  the  plaintiff.  There  was  a 
reply  to  the  second  and  third  defences,  denying  the  same.  The 
first  and  third  issues  were  found  by  the  referee  for  the  plaintiff. 
In  support  of  the  second  defence,  the  defendant  called  John  M. 
Griffith,  who  was  objected  to  on  the  ground  that  he  was  a  party 
for  whose  immediate  benefit  the  suit  was  defended.  The  ob- 
jection was  overruled,  and  the  plaintiff  excepted.  The  referee 
found  the  issue  joined  on  this  defence  in  favor  of  the  defend- 
ant, and  decided  that  the  proper  parties  defendant  not  having 
been  joined,  the  said  defendant,  Jonathan  W.  Tuttle,  is  not 
indebted  to  the  said  plaintiff  for  any  of  the  matters  and  things 
demanded  in  this  action.  Judgment  was  entered  on  the  report 
in  favor  of  the  defendant  for  the  costs  of  the  action,  and  the 
plaintiff  appeals  to  the  general  term. 

I.  T.  WILLIAMS,  for  respondent. 
W.  H.  GREEN,  for  appellant. 

GREEN,  J.  This  case  presents  the  important  question, 
whether  a  defendant  may  set  up  in  his  answer  matter  in  abate- 
ment with  matter  in  bar  of  the  action ;  and  so  far  as  authority 
is  concerned,  we  have  the  aid  of  two  decisions  directly  in  point, 
and  directly  in  conflict.  Gardiner  agt.  Clark,  in  this  court, 
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(6  How.  P.  R.  449,)  and  Bridge  agt.  Paysen,  in  the  superior 
court  of  the  city  of  New- York.  (5  Sand.  S.  C.  R.  210.)  The 
same  question  is  now  pending  before  me  in  three  cases,  on 
motions  made  at  special  term  to  strike  out  defences  setting  up 
matter  in  abatement  with  matter  in  bar,  or  to  compel  the  de- 
fendants to  elect ;  and  in  several  other  cases  before  the  general 
term  in  calendar  causes  and  appeals  from  orders  made  at  special 
terms.  This  condition  of  things  indicates  that  the  law  on  this 
subject  is  as  near  a  primitive  state  as  the  most  ardent  advocate 
for  simplicity  could  desire.  It  certainly  calls  upon  us  to  re- 
consider this  question,  and  make  another  effort  to  settle  it  upon 
a  correct  basis. 

It  was  a  familiar  rule  of  our  former  system  of  pleading,  that 
a  plea  in  bar  waived  all  pleas  in  abatement.  (See  the  cases  cited 
by  ALLEN,  J.,  in  Gardiner  agt.  Clark,  supra.)  Has  the  Code 
changed  this  rule  of  pleading  ?  No  special  provision  has  been 
made  in  the  Code  for  this  case,  and  the  answer  to  this  question 
must  be  deduced  from  a  comparison  of  the  various  provisions 
of  the  Code  on  the  subject  of  pleading.  Section  140  of  the 
Code  abolished  all  the  forms  of  pleading  heretofore  existing, 
and  provides  that  thereafter  the  forms  of  pleading  and  the  rules 
by  which  their  sufficiency  is  to  be  determined,  shall  be  those 
provided  by  that  act.  Section  167  provides  that  the  plaintiff 
"  may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,"  provided  they  all  belong  to  one  of 
the  classes  mentioned  in  that  section.  Section  150  provides 
that  "  the  defendant  may  set  forth  as  many  defences  and  coun- 
ter claims  as  he  may  have,  whether  they  be  such  as  have  here- 
tofore been  denominated  legal  or  equitable,  or  both."  Section 
144  provides  that  the  defendant  may  demur  to  the  complaint  when 
it  shall  appear  upon  the  face  thereof  among  other  things,  "  that 
there  is  a  defect  of  parties,  either  plaintiff  or  defendant."  Section 
147  provides  that  when  any  of  the  matters  enumerated  in  sec- 
tion 144  do  not  appear  upon  the  face  of  the  complaint,  the  06- 
jection  maybe  taken  by  answer;  and  section  148  provides  that 
if  no  such  objection  be  taken,  either  by  demurrer  or  answer,  the 
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defendant  shall  be  deemed  to  have  waived  the  same.  No  one 
can  fail  to  perceive  the  radical  difference  between  the  provisions 
of  the  150th  and  167th  sections,  and  the  pre-existing  rules  of 
pleading  in  the  particulars  to  which  those  sections  relate.  Sec- 
tion 167  provides  for  the  uniting  in  the  same  complaint  of  causes 
of  action  essentially  dissimilar  in  their  nature,  which  have  not 
heretofore  been  cognizable  in  the  same  tribunal,  and  the  issues 
upon  which,  in  some  cases,  are  not  now  triable  in  the  same 
manner.  Section  150  provides  that  the  defendant  may,  in  his 
answer,  set  forth  as  many  defences  as  he  may  have,  however 
dissimilar  in  their  nature. 

It  is  difficult  to  see  how  the  legislature  could  well  give  a 
more  unequivocal  sanction,  or  a  larger  license  to  the  practice 
of  uniting  heterogeneous  causes  of  action  and  defences  in  the 
same  pleading  than  are  contained  in  these  two  sections.  And 
•when  that  part  of  section  150,  which  says  that  the  defendant 
may  set  forth  as  many  defences  as  he  may  have,  is  read  in  con- 
nection with  the  other  provisions  of  these  two  sections,  I  can- 
not see  wrhat  construction  less  liberal  than  that  which  permits 
the  defendant  to  set  up  any  matter  which  will  prevent  a  re- 
covery, which  will  wholly  defeat  the  plaintiff's  action,  can  be 
given  to  such  comprehensive  language.  In  Gardiner  agt.  Clark, 
Mr.  Justice  ALLEN  attaches  great  importance  to  the  fact,  that 
the  word  defence  is  used  in  the  chapter  treating  of  answers, 
whereas  the  word  objection  is  used  in  sections  147  and  148, 
containing  the  provisions  relating  to  the  presenting,  by  answer, 
the  several  matters  mentioned  in  section  144,  when  they  do  not 
appear  by  the  complaint ;  and  it  is  assumed  by  the  learned  jus- 
tice that  had  it  been  intended  to  allow  matters  of  this  nature  to 
be  set  up  as  one  of  several  defences  in  the  general  answer  of 
the  defendant,  they  would  have  been  mentioned  in  the  chapter 
treating  of  answers  as  defences,  and  would  not  have  been  men- 
tioned as  an  objection  to  be  taken  by  answer.  With  great 
deference  to  the  learned  justice,  I  do  not  agree  with  him  in 
attaching  this  importance  to  the  difference  in  the  terms  used  in 
sections  144,  147,  and  150.  The  theory  in  question  pre-sup- 
poses  a  degree  of  discrimination  and  precision  in  the  use  of 
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language  by  the  draftsmen  of  the  Code,  of  which  that  instru- 
ment certainly  does  not  afford  the  highest  evidence.  On  read- 
ing these  sections  together,  it  is  reasonably  clear  that  these 
terms,  however  dissimilar  in  their  literal  meaning,  were  used, 
and  must  be  treated  as  synonymous.  In  section  74  we  find 
additional  proof  of  the  correctness  of  this  position.  There  it 
is  provided  that  the  objection  that  the  action  was  not  com- 
menced within  the  time  limited  can  only  be  taken  by  answer. 
No  one  will  contend  that  the  fact,  that  an  action  is  not  com- 
menced within  the  statute  limitation  is  any  less  a  defence,  be- 
cause it  is  here  called  an  objection.  The  difficulty  apprehend- 
ed by  the  learned  justice  in  giving  judgment  so  as  to  save  the 
rights  of  the  parties  under  this  practice  is  obviated  by  sections 
261  and  262.  By  section  261  it  is  provided  that  the  court  may, 
in  all  cases,  instruct  the  jury,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  fact,  to  be  stated  in  writing, 
and  may  direct  a  written  finding  thereon.  By  section  262  it  is 
provided,  that  when  a  special  finding  of  facts  shall  be  incon- 
sistent with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly. 

Whenever  there  is  an  issue  formed  upon  an  answer  contain- 
ing matter  in  abatement  and  in  bar,  the  jury  may  be  required 
to  find  specially  upon  each  issue ;  and  if,  as  in  this  case,  the 
issue  upon  the  matter  in  bar  is  found  for  the  plaintiff,  and  the 
issue  upon  the  matter  in  abatement  is  found  for  the  defendant, 
the  court  can  give  a  judgment  dismissing  the  plaintiff's  com- 
plaint, leaving  him  to  commence  a  new  action.  Under  the 
sections  in  question,  I  do  not  see  why  the  judgment  is  not  now 
as  flexible  in  the  hands  of  the  court,  for  every  purpose,  as  the 
decree  was  formerly  in  equity. 

The  cases  above  cited  arose  under  the  Code  of  1851 ;  but  I 
do  not  see  that  the  amendment  of  1852  affects  this  question. 
Section  140,  in  both  Codes,  relates  simply  to  the  forms,  and 
the  rules  by  which  the  sufficiency  of  pleadings  was  to  be  de- 
termined. The  question  in  this  case  is  not  as  to  the  sufficiency 
of  the  answer  in  abatement,  but  merely  as  to  the  right  of  the 
defendant  to  interpose  that  answer  after  setting  up  matter  in 
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bar.  It  is  proper  to  add,  that  the  case  of  Bridge  agt.  Paysen 
was  not  cited  on  the  argument  of  Gardiner  agt.  Clark. 

The  referee  decides  that  the  proper  parties  defendant  not 
having  been  joined,  the  defendant,  Tuttle,  is  not  indebted  to 
the  plaintiff  for  any  of  the  matters  and  things  demanded  in  this 
action.  This  consequence  does  not  follow,  and,  as  a  legal  con- 
clusion from  the  facts,  is  erroneous.  The  formal  judgment 
entered  on  the  report  is  merely  for  the  costs  of  the  action  ;  but 
as  the  report  of  the  referee  stands  as  the  decision  of  the  court, 
it  may  be  urged  hereafter  that  the  plaintiff's  claim  having  been 
once  passed  upon  by  the  court,  the  matter  is  res  judicata.  This 
consequence  would  follow,  however  erroneous  the  decision 
may  be  ;  and  if  the  report  and  judgment  taken  together  are  to 
be  so  construed,  the  judgment  is  erroneous,  and  should  be  so 
modified  as  to  leave  the  plaintiff  at  liberty  to  bring  a  new 
action. 

I  think  the  judgment  should  be,  in  form,  a  judgment  dis- 
missing the  plaintiff's  complaint  with  costs,  and  without  preju- 
dice to  his  right  to  bring  another  action ;  that  the  judgment 
entered  should  be  modified  accordingly,  and  affirmed  as  modi- 
fied, with  costs  of  the  appeal. 


SUPREME  COURT. 

ANDREW  J.  HACKLEY,  MARCUS  HUNGERFORD,  and  GRANT  E. 
GARLOCK,  agt.  WILLIAM  A.  J.  OGMUN. 

In  an  action  to  recover  the  possession  of  personal  property,  the  defendant  may 
answer  by  a  general  denial,  and  set  up  a  justification  also — they  are  not 
inconsistent  defences.  (See  4  Sand.  S.  C.  R.  664  and  680;  and  8  How. 
P.  R.  356,  adverse.) 

Sixth  Dist.,  Delhi  General  Term,  July,  1854. 
CRIPPEN,  SHANKLAND,  and  MASON,  Justices. 
This  action  is  brought  to  recover  the  possession  of  personal 
property,  and  is  familiarly  known  as  an  action  of  replevin. 
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The  defendant,  in  his  answer  interposes  a  general  denial  of  the 
allegations  in  the  complaint,  and,  secondly,  a  justification  for 
the  taking  of  the  property,  under  executions  againt  one  William 
Bingham,  whom  the  answer  alleges  to  be  the  owner  of  the 
property. 

At  the  commencement  of  the  trial  in  the  circuit,  the  counsel 
for  the  plaintiff  moved  the  court  that  the  defendant  be  required 
to  elect  upon  which  of  the  two  defences  set  up  in  his  answer 
he  would  rely,  upon  the  ground  that  the  answer  set  up  in- 
consistent defences,  and  the  judge  at  the  circuit  decided  that 
the  defendant  should  so  elect,  to  which  decision  the  counsel  for 
the  defendant  did  then  and  there  except.  Thereupon  the 
counsel  for  the  defendant  elected  to  rely  upon  the  second  de- 
fence set  up  in  answer.  This  exception  presents  the  only  ques- 
tion in  the  case. 

SAMUEL  GORDON,  for  plaintiffs. 
ROBERT  PARKER,  for  defendant. 

By  the  court — MASON,  Justice.  The  simple  question  pre- 
sented for  our  determination  therefore,  is,  whether  in  this  action 
the  defendant,  under  our  present  system  of  pleading,  can  set  up 
a  general  denial  and  a  justification  in  his  answer,  where  they 
are  separately  pleaded.  At  common  law,  a  defendant  could 
not  plead  several  distinct  pleas  to  the  same  declaration,  or  a 
part  thereof;  (1  Chitty's  PL  592,593  ;)  but  by  the  statute  4  and 
5  Anne,  chapter  16,  sec.  4  and  5,  the  defendant,  with  leave  of 
the  court,  was  allowed  to  plead  as  many  several  matters  as  he 
should  think  necessary  for  his  defence,  and  by  our  former  stat- 
ute he  was  allowed  to  plead  as  many  several  matters  as  he 
should  think  necessary  for  his  defence,  provided  he  did  not 
plead  inconsistent  pleas,  and  then  his  inconsistent  pleas  were 
subject  to  the  power  of  the  court,  to  compel  him  to  elect  by 
which  plea  he  would  abide.  (2  R.  S.  352,  §  23.)  Neither  under 
the  statute  of  Anne,  nor  our  former  statute,  would  the  answer 
in  this  case  have  been  held  to  set  up  inconsistent  defences. 
(1  Chilly's  PI.  595 ;  Shuter  agt.  Paige,  11  J.  R.  196 ;  Bemus 
agt.  Beekman,  3  W.  R.  667.) 
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In  replevin,  non  cepit,  and  property  in  himself,  or  a  stranger, 
were  always  regarded  as  consistent  pleas.  The  150th  section 
of  our  present  Code  provides  that  the  defendant  may  set  forth 
by  answer  as  many  defences  and  counter  claims  as  he  may  have, 
whether  they  be  such  as  have  heretofore  been  denominated 
legal  or  equitable,  or  both.  I  should  not  for  a  moment  have  en- 
tertained a  doubt,  but  under  this  statute  the  defendant  had  a 
right  to  interpose  both  of  these  defences,  had  not  opposite 
opinions  been  thrown  out  by  the  superior  court  of  New- York, 
and  by  my  brother  CRIPPEN.  (Arnold  agt.  Dimon,  4  Sanf.  S.  C. 
R.  680  ;  Meyer  agt.  Shults,  id.  664 ;  8  How.  Pr.  R.  356.)  The 
150th  section  of  our  present  Code  is  broader  in  its  language 
than  either  the  statute  of  Anne  or  our  former  statute.  It  ex- 
tended the  right  of  the  defendant  to  set  up  as  many  defences 
as  he  may,  and  I  see  no  reason  for  giving  this  statute  such  a 
construction  as  shall  make  it  more  restrictive  than  our  former 
practice ;  and  I  see  that  my  brother  SHANKLAND  has  given  it 
even  a  more  extended  construction  than  was  given  to  our  former 
statute.  (Stiles  agt.  Comstock,  9  Haw.  Pr.  R.  48.)  I  think 
these  defences  are  not  inconsistent  defences,  under  our  present 
system,  and  that  the  judge  at  the  circuit  erred  in  requiring  the 
defendant  to  abandon  one  or  the  other,  and  that  for  this  reason 
the  judgment  of  the  court  below  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 


SUPREME  COURT. 
MIRON  B.  HILL  and  THOMAS  H.  ROBBINS  agt.  ENGLEHERT 

LOTT  AND  TWO  OTHERS. 

A  sheriff 'is  liable  to  arrest,  the  same  as  an  ordinary  person.  The  Code  has  not 
changed  the  rule  as  it  existed  prior  to  its  passage.  Therefore,  a  sheriff  is  lia- 
ble to  arrest  in  an  action  for  damages  for  taking  personal  property,  where  he 
levies  and  takes  possession  by  virtue  of  an  execution. 

Kings  Special  Term,  October,  1854. — The  defendants  are 
the  sheriff  and  two  of  his  deputies  of  the  county  of  Kings,  who 
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have  been  held  to  bail  in  an  action  for  damages  for  taking  per- 
sonal property.  A  motion  is  now  made  to  vacate  the  order, 
on  the  ground  that  a  sheriff  is  not  liable  to  arrest.  The  affida- 
vits on  the  part  of  the  defendants  show  that  the  property  was 
taken  by  virtue  of  three  several  executions  against  the  property 
of  Benjamin  T.  Robbins.  The  plaintiffs,  by  their  affidavits, 
claim  that  the  title  is  in  themselves. 

MR.  LANSING,  for  plaintiff's. 
P.  S.  CROOKE,  for  defendants. 

DEAN,  Justice.  The  issue  between  the  parties  on  the  trial 
will  be  as  to  the  title,  whether  it  was  in  B.  T.  Robbins  or  the 
plaintiffs.  But  this  cannot  be  tried  here.  For  the  purposes  of 
this  motion  I  take  it  for  granted  that  the  sheriff  levied  on  the 
property  while  in  the  manual  possession  of  the  defendant  in 
the  execution,  but  that  the  plaintiffs  claim  the  actual  possession 
and  title.  The  distinct  question  arises,  whether  a  sheriff  is 
liable  to  arrest  the  same  as  an  ordinary  person.  On  this  subject 
I  entertain  no  doubt.  It  was  so  held  distinctly  in  the  case  of 
Day  &  Whittlesey  agt.  Brett.  (6  John.  R.  22.)  See  opinion  of 
KENT,  J. 

The  revised  statutes,  page  442,  have  provided  in  what  man- 
ner and  place  the  sheriff  shall  be  imprisoned  in  cases  where  he 
is  liable  to  arrest  and  is  in  the  custody  of  the  coroner.  The 
Code  has  not  changed  the  rule. 

But  as  the  affidavits  show  that  the  defendants  are  entirely 
responsible,  permanent  residents  of  the  county  of  Kings,  and 
that  the  property  was  taken  virtute  offitii,  and  the  bail  is  now 
three  times  the  value  of  the  property,  the  order  to  hold  to  bail 
should  be  modified,  reducing  the  amount  to  $1,000,  with  $10 
costs,  to  abide  the  event  of  the  action. 
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SUPREME  COURT. 
ELIZABETH  WOODEN  agt.  WILLIAM  W.  STREW. 

Where  the  allegations  in  the  complaint  consisted  of  averments  of  the  occurring 
of  various  distinct  acts,  conversations,  omissions,  and  intentions  of  the  de- 
fendant, tending  to  show  that  he  committed  the  fraudulent  act  for  which  he 
was  prosecuted,  each  of  these  allegations  asserting  the  occurrence  of  a  cir- 
cumstance that  would  be  relevant  testimony  upon  the  trial  of  the  cause,  but 
neither  of  them,  nor  all  combined,  constituted  the  fraudulent  act  itself — held, 
to  be  irrelevant  and  redundant, 

Because  they  would  give  to  the  complaint  the  effect  of  a  bill  of  discovery,  and 
would  be  an  examination  of  the  defendant  by  bill  and  answer,  which  is  not 
permitted  by  the  Code. 

Besides,  the  words  "facts  constituting  a  cause  of  action"  in  the  Code,  (§  142,) 
mean  those  facts  which  the  evidence  upon  the  trial  will  prove,  and  not  the 
evidence  which  will  be  required  to  prove  the  existence  of  those  facts. 

Kings  Special  Term,  June,  1853. — Motion  by  the  defendant 
to  strike  out  portions  of  the  complaint  as  "  irrelevant  and  re- 
dundant." 

The  complaint  is  for  relief,  and  concludes  with  the  follow- 
ing prayer  :— 

"  And  the  plaintiff  asks  that  the  deed  so  fraudulently  ob- 
tained be  ordered  by  this  court  to  be  set  aside  and  cancelled, 
or  that  the  said  defendant  reconvey  the  said  property  to  the 
said  plaintiff,  or  that  the  said  deed  be  re-formed,  so  as  to  give 
this  plaintiff  the  possession  of  the  premises  during  her  life,  with 
a  right  of  way  to  the  said  grave-yard,  and  that  the  said  plaintiff 
have  damages  to  five  hundred  dollars  for  the  waste  committed 
upon  said  premises,  or  for  such  other  relief  as  to  this  court  shall 
seem  meet,  and  that  the  defendant  be  enjoined  in  the  meantime 
against  conveying  the  same  to  any  other  party  or  parties." 

The  facts  constituting  the  plaintiff's  cause  of  action  against 
the  defendant  in  this  case  are, — 

1st.  The  defendant,  by  fraud,  obtained  from  the  plaintiff  a 
deed  for  real  estate  worth  six  thousand  dollars. 

2d.  The  defendant  frauduently  drew  a  deed  different  from 
what  the  plaintiff  directed  him  to  draw. 
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3d.  The  defendant  fraudulently  suppressed  from  the  knowl- 
edge of  the  plaintiff  portions  of  the  deed  which  plaintiff  signed. 

These  are  the  facts  in  the  case — the  conclusions — established 
by  the  various  acts  and  circumstances  alleged  in  the  complaint. 

The  defendant,  by  this  motion,  contends  that  the  acts  and 
circumstances  alleged  and  set  forth  in  the  complaint  are  re- 
dundant, because  they  are  mere  evidence  tending  to  establish 
the  existence  of  the  alleged  frauds ;  and  that  the  allegations  in 
relation  to  the  defendant's  profession,  the  manner  in  which  he 
became  acquainted  with  the  plaintiff,  and  his  ceasing  to  visit 
the  plaintiff  after  he  had  obtained  the  deed,  are  irrelevant,  and 
could  not  even  be  introduced  as  evidence  upon  the  trial  of  the 
cause. 

N.  F.  WARING,  for  plaintiff. 
JOHN  A.  LOTT,  for  defendant. 

MORRIS,  Justice.  The  proper  determination  of  this  motion 
depends  upon  a  correct  construction  of  the  Code  of  Procedure. 
The  portions  of  the  Code  applicable  to  this  question  are  the 
following :  viz.,  §§  140  and  142,  in  relation  to  the  form  and  con- 
tents of  a  complaint.  §  168,  that  all  material  allegations  alleged 
in  the  complaint,  and  not  controverted  by  the  answer,  are  to  be 
taken  as  true ;  §  159,  that  every  subsequent  pleading  be  veri- 
fied (except  a  demurrer)  when  the  previous  pleading  was  veri- 
fied ;  §  389,  abolishing  all  suits  for  discovery,  and  directing 
that  no  party  shall  be  examined  by  the  adverse  party  except  in 
the  manner  prescribed  by  the  6th  chapter  of  the  Code.  Chap- 
ter 6  prescribes  the  manner  in  which  an  adverse  party  is  to  be 
examined,  and  §  395  provides,  that  when  an  adverse  party  is 
under  examination  by  his  opponent,  he  may  be  examined  in  his 
own  behalf.  Each  of  these  provisions  of  the  Code  must  be 
so  construed  and  applied  as  to  give  full  effect  and  power  to  the 
others.  I  will  now  apply  the  provisions  of  all  these  sections 
to  the  complaint  under  consideration. 

The  allegations  in  the  complaint  which  are  objected  to  con- 
sist of  the  averments  of  the  occurring  of  various  distinct  acts, 
conversations,  omissions,  and  intentions  of  the  defendant,  tend- 

VOL.  X.  4 
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ing  to  show  that  he  committed  the  fraudulent  act,  for  which  he 
is  prosecuted.  Each  of  these  allegations  assert  the  occurrence 
of  a  circumstance  that  would  be  relevant  testimony  upon  the 
trial  of  the  cause  ;  but  neither  of  them,  nor  all  combined,  are 
the  fraudulent  act  for  which  the  defendant  is  prosecuted.  If 
these  allegations  are  legally  in  the  complaint,  the  complaint 
being  upon  oath,  the  defendant,  by  section  159,  is  obliged  to 
answer  upon  oath  whether  they  are  true  or  false  ;  or  should  he 
not  deny  them  in  his  answer,  they  are,  under  the  168th  section, 
deemed  to  be  true,  and  would  be  read  upon  the  trial  as  evidence 
in  the  cause.  This  construction  would  give  the  complaint  the 
full  effect  of  a  bill  of  discovery,  and  would  be  an  examination 
of  the  defendant  by  bill  and  answer.  Such  operation  of  a  com- 
plaint is  not  permitted,  because  §  389  of  the  Code  abolishes  all 
suits  for  discovery,  and  directs  that  no  party  shall  be  examined 
by  the  adverse  party  except  in  the  manner  prescribed  by  the 
6th  chapter  of  the  Code. 

The  6th  chapter  of  the  Code  provides  that  parties  are  to  be 
examined  in  the  same  manner  as  witnesses ;  and  that  when  a 
party  is  introduced  as  a  witness  by  the  adverse  party,  he  may 
also  be  examined  on  his  own  behalf.  These  provisions  of  the 
Code  are  inconsistent  with  the  right  to  retain  in  the  complaint 
the  allegations  objected  to. 

Section  142,  subdivision  2,  in  relation  to  the  form  and  con- 
tents of  a  complaint,  is  as  follows  : — 

§  142.  "  The  complaint  shall  contain," 

2d.  "A  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action,  without  unnecessary  repetition." 

This  section  must  be  so  construed  as  to  give  full  effect  to 
the  other  provisions  of  the  Code  alluded  to,  and  that  can  only 
be  done  by  deciding  that  the  words  "  facts  constituting  a  cause 
of  action  "  mean  those  facts  which  the  evidence  upon  the  trial 
will  prove,  and  not  the  evidence  which  will  be  required  to 
prove  the  existence  of  the  fact. 

Motion  of  defendant  granted,  with  $10  costs  of  motion. 
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SUPREME  COURT. 

WILLIAM  C.  WETMORE,  executor,  &c.,  agt.  ENOCH  C.  ROBERTS 

and  others. 

A  foreclosure  of  a  mortgage  under  the  statute,  without  giving  a  junior  mort- 
gagee  notice,  does  not  take  away  his  right  to  redeem. 

An  assignee,  whose  assignment  has  been  recorded,  has  the  same  rights  as  in- 
cumbrancer  as  the  mortgagee — consequently  has  the  same  right  to  redeem. 

Where  the  assignee  of  a  junior  mortgage,  whose  assignment  was  recorded,  was 
not  notified  of  a  statute  foreclosure,  and  sale  under  a  prior  mortgage — held. 
that  he  had  a  right  to  redeem.  But  it  appearing  that  at  the  time  of  such  sale, 
the  interest  of  the  assignee  in  the  premises  was  not  worth  anything ;  and  that 
the  purchaser  purchased  in  good  faith,  supposing  he  was  getting  a  good  title 
in  fee  to  the  premises,  went  on  and  made  valuable  permanent  improvements 
— held,  in  an  action  by  the  assignee  for  a  foreclosure  of  his  junior  mort- 
gage, and  sale  of  the  premises,  that  the  value,  at  the  time  of  this  latter  sale, 
of  the  permanent  improvements  so  made  upon  said  premises,  must  be  de- 
ducted ;  out  of  which  sums  the  mortgagees  of  the  purchaser  who  made  the 
improvements,  and  other  liens  created  by  him,  were  to  be  paid  according  to 
their  priority,  and  the  balance,  if  any,  paid  to  the  original  purchaser — the 
remainder,  if  any,  after  such  deduction,  to  be  applied  to  the- junior  mortgage 
assignee  and  his  costs. 

This  was  an  action  to  foreclose  a  mortgage,  made  by  the  de- 
fendants, Enoch  C.  Roberts,  Frederick  W.  Allen,  and  William 
Hickock,  to  Daniel  A.  Galloway,  on  the  28th  of  July,  1842, 
to  secure  the  sum  of  $2,129.25,  upon  certain  premises  situated 
in  the  town  of  Waterford,  N.  Y.,  consisting  of  water-power, 
which  were  then  subject  to  a  mortgage  of  $1,500,  previously 
given  by  John  Pettit  and  wife  (from  whom  the  mortgagors  in 
this  case  derived  title)  to  one  Mahala  Van  Nort ;  subject  to 
the  payment  of  this  last-mentioned  mortgage,  the  mortgage  in 
this  action  was  given.  Daniel  A.  Galloway,  on  the  26th  of 
August,  1842,  duly  assigned  this  mortgage  to  John  H.  How- 
land  of  the  city  of  New-York.  The  mortgage  and  assignment 
were  recorded  in  Saratoga  county,  clerk's  office,  September 
3d,  1842.  The  plaintiff  is  the  executor  of  the  estate  of  John 
H.  Howland,  deceased.  The  complaint  states  that  the  whole 
principal  sum  of  $2,129.25  is  due,  with  interest  thereon  from 
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the  28th  of  July,  1848 ;  and  demands  that  the  premises  may 
be  decreed  to  be  sold  according  to  law ;  that  the  moneys  aris- 
ing from  the  sale  may  be  brought  into  court ;  that  the  plaintiff 
may  be  paid  the  amount  due  on  the  bond  and  mortgage,  with 
interest  to  the  time  of  such  payment,  and  the  costs  and  ex- 
penses of  the  action  so  far  as  the  amount  of  such  moneys  prop- 
erly applicable  thereto  will  pay  the  same ;  and  that  the  de- 
fendants, Enoch  C.  Roberts,  Frederick  W.  Allen,  and  William 
Hickock,  may  be  adjudged  to  pay  any  deficiency  which  may 
remain  after  applying  all  of  said  moneys  properly  applicable 
thereto  ;  and  that  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  in  the  premises  as  shall  be  just  and  equitable. 

The  defendants,  John  Cramer,  committee  of  the  estate  of 
Charles  Burr,  Edward  F.  Bullard,  Francis  S.  Claxton,  and 
Charles  Wetmore,  put  in  their  joint  and  several  answer  to  the 
complaint ;  by  which  it  appeared  that  the  mortgage  upon  said 
premises  given  to  Mahala  Van  Nort  for  $1,500,  dated  June  17, 
1839,  and  recorded  July  19,  1839,  was  afterward  duly  sold  and 
assigned  to  Charles  Burr,  a  lunatic,  of  whose  estate  John  Cra- 
mer was  the  committee ;  that  on  the  22d  day  of  November, 

1849,  the  sum  of  $78.93  was  due  and  unpaid  thereon ;  and  on 
that  day  notice  that  said  mortgage  would  be  foreclosed  by  a 
sale  of  the  mortgaged  premises  on  the  23d  day  of  February, 

1850,  was  duly  given  and  published  as  the  statute  requires,  and 
by  serving  a  copy  at  least  twenty-eight  days  prior  to  the  day 
of  sale  on  all  persons  having  a  lien  on  said  premises,  and  upon 
the  subsequent  mortgagees,  including  said  Galloway ;  that  on 
the  said  23d  day  of  February,  1850,  the  said  premises  were 
duly  sold  at  public  auction  to  Alfred  W.  Sexton,  of  Waterford, 

•  N.  Y. ;  that  said  premises  were  sold  in  parcels,  and  the  whole 
bids  amounted  to  $85,  being  less  than  the  Jimount  due  and  un- 
paid on  said  mortgage,  including  costs  of  foreclosure  ;  that  said 
premises  were  then  subject  to  four  or  five  years'  back  rent ; 
that  they  sold  for  all  they  were  worth  at  that  time,  as  the  build- 
ings on  said  premises  were  totally  destroyed  by  fire  in  July, 
1849.  Subsequent  to  the  mortgage  sale,  the  defendant,  Claxton, 
purchased  said  premises  of  said  Sexton,  and  erected  buildings 
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thereon  of  the  value  of  over  $6,000,  in  good  faith,  and  then 
occupied  the  same  with  the  defendant,  Wetmore,  as  partners 
in  the  manufacture  of  axes,  &c.  The  defendants  therefore 
state  that  said  Claxton  is  the  owner  of  said  premises  in  fee, 
discharged  of  and  from  the  lien  of  the  plaintiff's  mortgage. 

It  further  appeared  that  the  defendants,  Cramer,  as  com- 
mittee of  Burr  and  Bullard,  in  1850  and  1851,  advanced  to 
Claxton,  for  the  purpose  of  building  on  said  premises,  the  sum 
of  $3,000,  and  took  two  separate  bonds  of  Claxton  and  mort- 
gages upon  the  premises  as  security ;  which  mortgages,  prin- 
cipal and  interest  for  one  or  two  years,  were  then  due.  These 
defendants  alleged  that  they  made  the  loans,  and  said  buildings 
were  erected  in  good  faith,  believing  that  said  Claxton  owned 
said  premises,  and  had  a  good  title  thereto ;  that  said  premises 
were  worth  $6,000  more  than  they  were  when  they  were  pur- 
chased by  said  Claxton,  by  reason  of  said  permanent  improve- 
ments. They  allege,  on  information  and  belief,  that  the  plain- 
tiff had  knowledge  of  the  mortgage  sale  previous  to  the  sale  to 
Claxton ;  and  also  had  knowledge  that  Claxton  was  about  to 
erect  said  buildings  previous  to  their  erection ;  and  denied  that 
defendants'  interest  accrued  subsequent  to  the  lien  of  the  plain- 
tiff's mortgage ;  and  ask  that  they  may  be  first  paid  if  the 
plaintiff  shall  elect  to  redeem  said  premises. 

The  cause  was  tried  by  the  court  in  June,  1853.  The 
evidence  did  not  alter  the  facts,  as  substantially  stated  in  the 
pleadings. 

GEORGE  G.  SCOTT,  for  plaintiff. 

E.  F.  BULLARD  &  C.  CRAMER,  for  defendants. 

HAND,  Justice.  The  affidavit  of  the  service  of  notice  of  sale 
on  Galloway  and  others  was  presumptive  evidence  of  the  ser- 
vice. (2  R.  S.  547,  §  12,  and  §  10,  as  amended  by  the  act  q/'1844, 
Ch.  346,  §  2;  Arnold  agt.  McClure,  4  Den.  41 ;  Cohoes  Co. 
agt.  Goss,  13  Barb.  137.) 

Recording  a  mortgage,  or  an  assignment  of  a  mortgage,  it  is 
said,  is  not  notice  to  a  prior  mortgagee.  (Stuyvesant  agt.  Hone, 
1  Sandf.  S.  C.  R.  419 ;  King  agt.  McVickar,  3  id.  192 ;  and 
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see  New- York  Life  &  Trust  Co.  agt.  Smith,  2  Barb.  S.  C.  R. 
82 ;  Reed  agt.  Marsh,  10  Paige,  413 ;  Williams  agt.  Rubeck, 
1  Hoff.  C.  R.  359 ;  Cheeseboro  agt.  Millard,  1  J.  C.  R.  414 ; 
James  agt.  Morey,  2  Cow.  ^46 ;  Roberts  agt.  Jackson,  1  Wend. 
485,  1  R.  S.  762,  §§  37,  38.) 

But  a  foreclosure  by  advertisement  under  the  statute,  without 
giving  a  junior  mortgagee  notice,  does  not  take  away  his  right 
to  redeem.  (2  R.  S.  346,  §  8,  as  amended  by  §  4  of  Chap.  346, 
of  laws  0/1844;  Vanderkemp  agt.  Shelton,  11  Paige,  28;  and 
see  King  agt.  Dantz,  11  Barb.  191 ;  James  agt.  Stull,  9  Barb. 
482 ;  Pardee  agt.  Van  Auken,  3  id.  537.)  The  assignment  is 
not  notice  to  the  mortgagor  for  some  purposes.  (1  R.  S.  763, 
§  41.)  But  an  assignee,  whose  assignment  has  been  recorded, 
I  think  has  the  same  rights  as  incumbrancer  as  the  mortgagee. 
(1  R,  S.  762,  §§  37,  38.)  The  plaintiff,  therefore,  has  a  right 
to  redeem. 

But  upon  what  terms  it  may  be  done,  is  another  question. 
The  defendants,  Claxton,  Cramer,  and  Bullard,  insist  that  the 
value  of  improvements  made  by  Claxton,  since  he  purchased 
of  Sexton,  should  be  allowed  to  Claxton  or  his  mortgagees. 
If  Claxton  is  so  entitled,  his  mortgagees  have  a  preference  as 
to  that  part  of  the  fund  payable  to  him. 

As  between  mortgagee  and  mortgagor,  clearly  no  such  claim 
can  be  allowed.  The  mortgagee  in  full  possession  can  not  thus 
burden  the  right  of  redemption.  He  may  be  allowed  for  repairs 
and  for  protecting  the  title,  and  is  not  obliged  to  lay  out  any- 
thing more.  (Cable  agt.  Moore,  1  J.  C.  R.  387 ;  Landon  agt. 
Hooper,  6  Beav.  246,  2  Stor.  E.  Ju.  1016  b. ;  and  see  Bell  agt. 
Mayor  of  New- York,  10  Paige,  73 ;  Green  agt.  Biddle,  8  Wheat. 
1 ;  Russell  agt.  Blake,  2  Pick.  505 ;  Hughes  agt.  Williams, 
12  Ves.  493 ;  Godfrey  agt.  Watson,  3  Atk.  517.)  He  is  liable 
for  the  fair  rents  and  profits  actually  received,  and  no  more  ; 
unless  lost  by  his  wilful  default  or  gross  negligence.  (4  Kent. 
166 ;  Van  Buren  agt.  Olmsted,  5  Paige,  1 ;  Hughes  agt.  Wil- 
liams, 12  Ves.  493.)  But  it  is  said  Claxton  is  a  purchaser  without 
notice,  and  was  ignorant  of  this  claim  when  he  made  the  improve- 
ments. From  the  testimony  in  this  case,  it  is  pretty  clear  that  he 
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had  no  actual  knowledge ;  though  the  assignment  was  notice  so 
far  as  to  prevent  the  foreclosure  of  the  prior  mortgage  from  cut- 
ting off  the  right  of  redemption.  The  rights  of  the  mortgagors, 
however,  were  foreclosed  by  that  sale,  and  the  property  sold  for 
all  that  it  was  worth.  As  the  matter  stood  then,  the  interest  of  the 
plaintiff  was  not  worth  one  dollar.  Claxton  undoubtedly  sup- 
posed he  was  owner,  and  has  expended  about  $6,000  in  im- 
provements. Has  equity  no  power  to  give  him  relief?  Where 
the  owner  of  real  estate  has  a  perfect  remedy  at  law,  and  has 
been  guilty  of  no  fraud,  and  there  is  no  acquiescence,  he  is  not 
obliged  to  pay  for  improvements,  though  made  in  good  faith. 
tPutnam  agt.  Ritchie,  6  Paige,  390 ;  2  Sto.  Eg.  Jur.  §  799,  a 
$•  b,  1237-8.)  But  it  is  sometimes  otherwise,  when  he  is 
obliged  to  apply  to  equity  for  relief.  Then  he  must  do  equity. 
(Id.)  And  in  a  few  cases  the  mortgagee  has  been  allowed  the 
value  of  his  permanent  improvements.  (Benedict  agt.  Oilman, 
4  Paige,  59;  Exton  agt.  Graves,  1  Vern.  178;  Quanell  agt. 
Bickford,  1  Madd.  R.  270 ;  Whalley  agt.  Whalley,  id.  484 ; 
and  see  4  Kent.  167 ;  Robinson  agt.  Ridsey,  6  Madd.  R.  2 ; 
Clark  agt.  Abbott,  15  Vin.  473  ;  Reed  agt.  Reed,  10  Pick.  398 ; 
Smith  agt.  Sinclair,  5  Oilman's  R.  108 ;  Hardy  agt.  Reeves, 
4  Ves.  480 ;  Conway  agt.  Alexander,  7  Cranch,  218.) 

In  Benedict  agt.  Oilman,  the  subsequent  liens  were  judg- 
ments. But  a  junior  mortgage  and  a  judgment  are  both  incum- 
brances ;  and  the  revised  statutes,  under  which  the  mortgages 
in  that  case  were  foreclosed,  expressly  preserved  the  rights  of 
a  judgment  creditor  on  a  statute  foreclosure.  (2  R.  S.  546,  §  8, 
1st  ed.)  After  such  foreclosure,  the  better  opinion  seems  to  be 
that  he  has  only  an  equity  of  redemption,  a  mere  lien.  (Post 
agt.  Arnot,  3  Den.  344 ;  Benedict  agt.  Oilman,  supra ;  Vroom 
agt.  Ditmars,  4  Paige,  526  ;  1  Hill,  110 ;  6  id.  69.)  A  mort- 
gage in  this  state  has  been  deemed  nothing  more.  (Astor  agt. 
Miller,  2  Paige,  68 ;  Astor  agt.  Hoyt,  5  Wend.  602 ;  Waring 
agt.  Smith,  2  Barb.  C.  R.  179.)  And  the  principle,  decided 
in  Benedict  agt.  Oilman,  applies  to  mortgages  as  well  as  judg- 
ments. If  so,  the  plaintiff  must  then  go  to  equity.  Indeed, 
he  is  seeking  relief  there.  And,  under  all  the  circumstances,  I 
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think  he  must  allow  Claxton  the  value  of  his  permanent  im- 
provements. I  do  not  put  it  on  the  ground  that  the  executor 
had  actual  notice  of  the  foreclosure  before  Claxton  purchased, 
and  stood  by  while  he  was  expending  the  money.  (2  Stor.  Eq. 
Jur.  §  1,237.)  But  on  the  ground  that  Claxton,  having  pur- 
chased and  improved  as  owner  and  in  good  faith,  and  the  inter- 
est of  the  plaintiff  at  the  time  of  the  sale  being  of  no  value,  it 
would  be  unjust  for  a  court  of  equity  to  take  from  the  former 
to  give  to  the  latter  the  value  of  these  improvements.  The 
mortgagees  of  Claxton,  or  their  solicitors,  had,  or  were  charge- 
able with,  notice ;  but  they  are  creditors  of  Claxton ;  and  if 
he  is  protected,  they  must  be  paid  out  of  what  he  received. 

As  the  premises  have  been  occupied  most  of  the  time  since 
the  sale,  the  interest  that  would  have  accrued  on  the  balance 
due  on  the  Van  Nort  mortgage  may  be  considered  equal  to 
the  rents  and  profits  of  the  property  in  the  condition  in  which 
it  was  purchased. 

The  premises  must  be  sold,  and  out  of  the  avails  $80.30  due 
on  the  Van  Nort  mortgage  on  the  23d  day  of  February,  1850, 
and  the  value  at  the  time  of  the  sale  of  any  permanent  improve- 
ments thereon,  made  by  Claxton  before  the  commencement  of 
this  suit,  must  be  deducted,  out  of  which  sums  the  mortgagees 
on  the  property  given,  and  other  liens  created  by  him,  are  to 
be  paid  according  to  their  priority ;  and  the  balance,  if  any, 
paid  to  Claxton.  The  remainder,  after  such  deduction,  must 
be  applied  to  the  payment  of  the  claim  of  the  plaintiff  and  his 
costs;  and  he  must  have  judgment  against  the  defendants, 
Roberts,  Allen,  and  Hickock,  for  any  deficiency.  And  if  there 
should  be  a  surplus  of  this  portion  of  the  preceeds,  after  such 
payment,  it  must  be  applied  to  extinguish  other  subsisting  liens, 
if  any,  on  the  property,  according  to  their  priority.  As  between 
the  plaintiff  and  the  defendants,  Claxton,  Burr,  Cramer,  and 
Bullard,  neither  of  these  parties  can  have  costs  against  the 
other. 
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SUPREME  COURT. 
CHARLES  S.  SLAWSON  and  others  agt.  ROBERT  R.  CONKEY. 

Where  the  plaintiffs,  on  a  sale  of  a  bill  of  goods  on  a  credit  of  six  months, 
claimed  that  the  sale  was  conditional — that  the  title,  although  the  goods  were 
received  by  defendant,  did  not  pass  from  them  in  consequence  of  the  condition 
not  having  been  complied  with ;  and  alleged  that  the  defendant  had  wrong- 
fully converged  said  goods  to  his  own  use,  and  claimed  damages  (the  amount 
of  the  goods)  by  reason  thereof;  and  the  answer  of  the  defendant  admitted 
the  purchase,  amount,  and  receipt  of  the  goods,  but  denied  the  conditional 
purchase,  and  the  conversion  of  plaintiffs'  goods  to  his  own  use. 

Held,  that  &  provisional  order  obtained  by  plaintiff  under  §  244,  tub.  5,  direct- 
ing the  defendant  to  pay  and  satisfy  the  amount  of  plaintiffs'  claim,  admitted 
in  the  answer  to  be  due,  was  not  evidence  in  the  cause,  and  was  improvi- 
dently  granted.  Because,  1st.  It  is  applicable  only  where  the  defendant's  an- 
swer admits  part  of  the  plaintiffs'  claim — when  the  whole  is  admitted  there 
should  be  judgment ;  and, 

2d.  The  defendant  denied  the  trover  and  conversion,  and  the  whole  claim  on 
that  ground,  but  admitted  the  facts  of  the  purchase,  &c  ,  to  show  that  the 
property  was  not  in  the  plaintiffs,  but  belonged  to  him. 

The  difficulty  was,  (there  being  no  evidence  of  wrongful  conversion,)  that  there 
was  an  effort  of  the  plaintiffs  to  convert  a  simple  contract  claim  into  a  fraud, 
so  that  they  could  extort  payment  from  the  defendant  or  his  friends  by  obtain- 
ing the  power  to  imprison  him.  Against  such  attempts  the  courts  should  be 
watchful. 

The  complaint  alleges  that  on  or  about  the  21st  of  May, 
1851,  the  defendant  purchased  of  the  plaintiffs  dry  goods,  &c., 
of  the  value  of  $678.54.  That  the  said  dry  goods  were  pur- 
chased by  the  defendant  upon  the  express  condition  that  he 
should  pay  therefor  by  giving  to  the  plaintiffs  his  promissory 
note,  payable  six  months  from  the  date  of  said  purchase,  en- 
dorsed by  Augustus  Conkey,  brother  of  the  said  defendant,  or 
by  some  other  responsible  person,  to  the  satisfaction  of  the 
plaintiffs ;  and  that  the  said  goods  should  be  immediately 
shipped  by  the  plaintiffs  to  the  residence  of  the  defendant, 
with  the  distinct  understanding  that,  upon  their  receipt  by  the 
defendant  there,  the  said  note  should  be  given  to  the  plaintiffs ; 
and  until  said  note,  so  indorsed,  was  so  given,  the  title  and  property 
in  said  goods  should  be  and  remain  in  the  plaintiffs. 
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That,  in  accordance  with  the  agreement,  the  goods  were  sent, 
and  were  received  by  the  defendant.  Plaintiff  demanded  the 
note  so  endorsed ;  defendant  neglected  or  refused  to  give  it, 
and  still  refuses  to  deliver  the  notes  or  to  pay  for  the  goods  in 
any  other  manner. 

Defendant  has  not  in  any  manner  paid  for  said  goods,  or  any 
part  thereof,  but  has  wrongfully  converted  the  same  to  his  own 
use,  by  selling  and  disposing  of  a  part  thereof,  and  by  assign- 
ing the  residue  thereof  for  the  benefit  of  creditors,  to  the  dam- 
age of  the  plaintiff  of  $678.54,  for  which  sum,  with  interest 
from  the  21st  of  May,  1851,  besides  costs,  plaintiffs  demand 
judgment. 

The  answer  of  the  defendant  admits  the  purchase  and  the 
amount,  and  that  he  has  received  the  goods  and  has  never  paid 
for  them.  He  denies  that  the  title  of  the  goods  were  to  remain 
in  the  plaintiffs :  denies  the  statements  made  by  the  plaintiffs, 
tending  to  show  that  title  of  the  goods  remained  in  plaintiffs : 
states  facts  showing  that'  the  goods  were  the  property  of  the 
defendant,  purchased  on  a  credit  of  six  months  :  admits  he  sold 
his  own  goods,  and  denies  he  converted  plaintiffs'  goods  to  his  use. 

Plaintiffs'  reply  denies  the  statements  made  in  defendant's 
answer. 

B.  W.  BONNEY,  /or  plaintiffs. 
E.  H.  OwEN,/or  defendant. 

MORRIS,  Justice.  Reduce  these  pleadings  to  their  simple 
legal  meaning  and  effect,  and  they  are  as  follows,  viz. :  The 
plaintiffs  charge  the  defendant  with  having  wrongfully  converted 
the  property  of  the  plaintiffs  to  the  defendant's  use. 

The  defendant  denies  the  charge. 

There  is  no  proof  either  that  the  plaintiffs  owned  the  prop- 
erty ;  or  that  the  defendant  wrongfully  converted  it.  To  sus- 
tain this  action  both  these  facts  must  be  established. 

The  plaintiffs  introduced  a  provisional  order  in  this  case, 
made  by  the  special  term  on  the  27th  of  March,  1852,  under 
subdivision  5  of  section  244  of  the  Code,  "  directing  the  de- 
fendant to  satisfy  and  pay  to  the  plaintiffs  the  amount  of  $678.54, 
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with  interest  from  the  21st  day  of  May,  1851,  being  the  amount 
of  the  indebtedness  admitted  in  the  answer  to  be  due  by  the 
defendant  to  the  plaintiffs  for  the  goods  mentioned  in  the  plain- 
tiffs' complaint  as  sold  by  the  plaintiffs  to  the  defendant." 

This  provisional  order  was  improvidently  granted  by  the 
special  term,  because, 

1.  The  provisional  order  is  applicable  only  where  the  de- 
fendant's answer  admits  part  of  the  plaintiffs'  claim.     When 
the  whole  claim  is  admitted,  there  should  be  a  ^idgment.   This 
order  is  for  the  payment  of  the  whole  amount,  not  merely  for 
a  part. 

2.  This  is  an  action  for  a  tort,  for  trover,  and  conversion ; 
and  the  claim  in  it  is  for  damages  for  such  trover  and  conver- 
sion.    The  answer  in  this  case  does  not  admit  any  part  of  this 
claim  made  for  the  trover  and  conversion,  but  expressly  denies 
the  trover  and  conversion,  and  all  liability  in  that  action — denies 
the  whole  claim  made  in  that  action.     The  facts  stated  in  the 
defendant's  answer,  admitting  he  was  indebted  to  the  plaintiffs 
upon  a  contract,  were  essential  facts  to  show  that  the  property 
belonged  to  the  defendant  and  not  to  the  plaintiffs,  and  there- 
fore were  a  denial  of  plaintiffs'  claim  in  that  suit  instead  of  an 
admission.    This  provisional  order  is  not  evidence  in  this  cause. 

The  whole  difficulty  in  this  case  originated  in  an  effort  of  the 
plaintiffs  to  convert  a  simple  contract  claim  into  a  fraud,  so 
that  they  could  extort  payment  from  the  defendant  or  his 
friends  by  obtaining  the  power  to  imprison  the  person  of  the 
defendant. 

Against  such  fraudulent  attempts  to  violate  the  humane  and 
just  principles  'of  the  nonimprisonment  act  courts  should  be 
watchful. 

In  this  case  had  the  plaintiffs  instituted  their  suit  upon  the 
contract,  they  could  have  taken  their  judgment  upon  the  coming 
in  of  defendant's  ans-wer,  on  the  10th  of  October,  1851. 

A  judgment  in  favor  of  the  plaintiffs,  upon  this  record,  would 
authorize  the  imprisonment  of  the  defendant. 

There  should  be  judgment  for  the  defendant,  dismissing  the 
complaint  with  costs. 
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SUPREME  COURT. 
JOSEPH  PELHAM  agt.  ELIZABETH  BRYANT. 

The  ten  days'  notice  required  to  be  given  of  the  examination  of  an  assignor  as  a 
witness  under  §  399  of  the  Code,  is  as  applicable  to  a  justice's  court  as  any 
other.  Because,  it  is  a  rule  of  evidence  which  is  thus  expressly  made  appli- 
cable by  the  provisions  contained  in  the  15th  sub.  of  section  64  of  the  Code. 
( The  same  poin+so  held  by  assumption  in  Falcon  agt.  Reese,  8  How.  Pr. 
R.  341.  See  Warren  agt.  Helmer,  8  id.  419 — county  court — adverse.) 

Madison  General  Term,  September,  1854. 

CRIPPEN,  SHANKLAND,  and  MASON,  Justices. 

The  plaintiff  sues  as  the  assignee  of  the  claim  or  cause  of  ac- 
tion. The  claim  originally  belonged  to  one  Michael  Amon,  who 
sold  and  assigned  the  same  to  the  plaintiff.  Upon  the  trial  of  the 
cause,  the  assignor,  Michael  Amon,  was  offered  as  a  witness  to 
prove  the  plaintiff's  case,  and  he  was  objected  to  by  the  defend- 
ant, on  the  ground  that  no  notice  of  the  examination  of  the  said 
Amon  had  been  served  upon  the  defendant.  The  plaintiff  then 
produced  a  written  notice  of  the  examination  of  the  said  Amon, 
with  an  affidavit  of  John  Redman  annexed,  showing  due  service 
of  the  same  on  the  defendant.  The  defendant  then  called  the 
said  John  Redman,  and  offered  to  prove  by  him  that  no  such 
notice  was  served  on  the  defendant,  and  this  evidence  was 
rejected  by  the  justice,  and  the  plaintiff  recovered  in  the  action. 
The  case  was  appealed  to  the  county  court,  where  the  judg- 
ment of  the  justice  was  affirmed,  and  the  defendant  has  appealed 
to  this  court. 

J.  A.  HUGHSTON,  for  Plaintiff. 
ROBERT  PARKER,  for  defendant. 

By  the  court — MASON,  J.  There  is  no  answer  to  the  error 
committed  by  the  justice  in  excluding  the  evidence  which  de- 
fendant offered  to  give  by  John  Redman,  to  prove  that  no  notice 
of  the  examination  of  Michael  Amon,  the  assignor  in  this  case, 
was  given  to  the  defendant,  unless  we  hold  that  that  provision 
of  §  399,  which  requires  ten  days'  notice  of  the  intended  exam- 
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ination  of  the  assignor,  specifying  the  points  upon  which  he  is 
intended  to  be  examined,  be  given  in  writing  to  the  adverse 
party,  is  not  applicable  to  justices'  courts.  It  becomes  import- 
ant, therefore,  to  determine  that  question.  The  whole  question 
depends  upon  the  construction  which  is  to  be  given  to  the 'loth 
sub.  of  §  64  of  the  Code.  None  of  the  second  part  of  the  Code, 
except  such  portions  as  are  by  express  enactment  made  so,  are 
applicable  to  justices'  courts.  The  15th  sub.  of  the  64th  section 
of  the  Code  is  as  follows :  "  The  provisions  of  this  act  respect- 
ing forms  of  action — parties  to  action — the  rules  of  evidence — 
the  time  of  commencing  suits — and  the  service  of  process  upon 
corporations,  shall  apply  to  these  courts."  This  section  is 
found  in  title  six  of  the  second  part  of  the  Code,  and  is  entitled, 
"  Of  Courts  of  Justices  of  the  Peace."  The  section  declares 
that  the  provisions  of  this  act  respecting  the  rules  of  evidence 
shall  apply  to  these  courts.  It  becomes  important,  then,  to 
inquire  what  the  framers  of  this  statute  meant,  when  they  de- 
clared that  the  provisions  of  this  act,  respecting  the  rules  of 
evidence,  should  apply  to  these  courts.  I  take  it  for  granted, 
they  meant  just  what  they  have  said,  and  as  there  is  no  ambi- 
guity in  the  language  which  they  have  employed,  there  is 
nothing  left  to  interpretation.  All  the  provisions  of  the  Code 
respecting  the  rules  of  evidence,  in  whatever  part  of  the  same 
they  may  be  found,  are  by  this  section  declared  applicable  to 
justices'  courts.  There  are  many  provisions  respecting  the 
rules  of  evidence  to  be  found  in  this  act,  the  most  of  which  are 
entirely  new,  and  are  a  direct  innovation  upon  the  common  law 
rules  of  evidence.  One  provision  respecting  the  rules  of  evi- 
dence in  this  act  is,  that  a  party  to  an  action  may  be  examined 
as  a  witness  at  the  instance  of  the  adverse  party,  or  of  one  of 
the  several  adverse  parties.  (Code,  sec.  389.)  Another  provi- 
sion is,  that  a  party  examined  by  an  adverse  party,  may  be 
examined  in  his  own  behalf,  in  respect  to  any  new  matter  per- 
tinent to  the  issue.  (Code,  sec.  395.)  Another  provision  of  the 
same  section  is,  that  if  he  testify  to  any  new  matter,  not  respon- 
sive to  the  inquiries  put  to  him  by  the  adverse  party,  &c., 
such  adverse  party  may  offer  himself  as  a  witness  on  his  own 
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behalf  in  respect  to  such  new  matter,  and  shall  be  so  received. 
(Code,  sec.  395.)  Another  provision  concerning  the  rules  of 
evidence  in  this  act  is,  that  a  party  may  be  examined  in  behalf 
of  a  co-plaintiff  or  co-defendant.  (Code,  sec.  897.)  Another 
provision  concerning  the  rules  of  evidence  in  this  act  is,  "  that 
no  person  offered  as  a  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action."  (Code,  sec.  398.)  It  is  pro- 
vided, however,  by  the  first  -paragraph  of  section  399,  that  "  the 
last  section  shall  not  apply  to  a  party  to  the  action,  nor  to  any 
person  for  whose  immediate  benefit  it  is  prosecuted  or  defend- 
ed." Another  provision  concerning  the  rules  of  evidence  is 
found  in  this  same  section  399.  It  is  provided,  that  "  when  an 
assignor  of  a  thing  in  action  or  contract  is  examined  as  a  wit- 
ness on  behalf  of  any  person  deriving  title  through,  or  from 
him,  the  adverse  party  may  offer  himself  as  a  witness,  as  to  the 
same  matter  in  his  own  behalf,  and  shall  be  so  received." 
(Code,  sec.  399.)  The  section  then  proceeds :  "  But  such  as- 
signor shall  not  be  admitted  to  be  examined  in  behalf  of  any 
person  deriving  title  through  or  from  him,  &c.,  unless  the  other 
party  to  such  contract  or  thing  in  action,  whom  the  defendant 
or  plaintiff  represents,  is  living,  and  his  testimony  can  be  pro- 
cured for  such  examination,  nor,  unless  at  least  ten  days'  notice 
of  such  intended  examination  of  the  assignor,  specifying  the 
points  upon  whidh  he  is  intended  to  be  examined,  shall  be  given 
in  writing  to  the  adverse  party."  (Code,  sec.  399.)  It  cannot 
be  doubted,  it  seems  to  me,  but  that  all  of  the  enactments  to 
which  we  have  referred  are  provisions  concerning  the  rules  of 
evidence.  They  are  most  certainly  provisions  which  make  very 
great  innovation  upon  the  common  law  rules  of  evidence.  Let 
us  consider  for  a  moment  but  two  of  these  sections,  to  wit, 
section  398  and  section  399.  No  one  will  pretend  that  section 
398  is  not  a  provision  concerning  the  rules  of  evidence.  The 
common  law  rule  of  evidence  at  the  time  of  that  enactment  was, 
that  no  person  who  had  a  direct  interest  in  the  event  of  the 
action  could  be  examined  as  a  witness.  This  398th  section  has 
repealed  that  rule,  by  enacting  that  no  person  offered  as  a  wit- 
ness shall  be  excluded  by  reason  of  his  interest  in  the  event  of 
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the  action.  The  first  paragraph  of  the  next  section  is  equally 
a  provision  concerning  this  same  rule  of  evidence.  It  provides 
that  the  rule  just  declared  in  the  previous  section,  to  wit :  that 
"  no  person  offered  as  a  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action,  «hall  not  apply  to  a  party  to 
the  action,  nor  to  any  person  for  whose  immediate  benefit  it  is 
prosecuted  or  defended."  Can  it  for  a  moment  be  pretended 
that  this  second  paragraph  in  section  399  is  not  a  provision 
concerning  a  rule  of  evidence  1  Prior  to  the  passage  of  the  act 
in  question,  all  actions  upon  contract  were  required  to  be 
brought  in  the  name  of  the  party  to  the  contract,  although  the 
interest  in  the  contract  had  been  assigned  to  another.  The 
present  Code  has  changed  that  rule,  and  the  action  must  now 
be  brought  in  the  name  of  the  party  in  interest.  The  conse- 
quence of  this  change  was  to  allow  the  assignor  to  be  a  witness 
for  the  party  to  whom  he  had  assigned  the  contract  or  cause  of 
action.  The  legislature  have  said  in  the  paragraph  under  con- 
sideration, that  when  the"  assignor  is  examined  as  a  witness  in 
such  a  case,  the  party  against  whom  he  is  called  shall  be  allowed 
to  testify  in  regard  to  the  same  matter.  This  is  most  certainly 
a  provision  of  this  act  concerning  the  new  rule  of  evidence, 
which  the  Code  itself  has  introduced,  and  the  next  paragraph 
upon  which  the  whole  question  under  consideration  turns,  is 
nothing  more  nor  less  than  a  provision  or  enactment,  placing 
restrictions,  and  throwing  barriers  for  the  protection  of  parties 
around  this  same  rule,  which  the  provisions  of  the  Code  itself 
have  introduced,  allowing  the  assignor  in  such  cases  to  be  sworn. 
The  second  paragraph  declares,  that  if  the  assignor  is  examined, 
the  adverse  party  shall  be  allowed  to  testify  as  to  the  same 
matter ;  and  the  last  paragraph  provides,  that  the  assignor  shall 
not  be  admitted  to  be  examined  unless  the  other  party  to  the 
contract  or  thing  in  action,  &c.,  is  living  and  can  be  procured ; 
nor  unless  ten  days*  notice  of  the  intention  to  examine  him,  &c., 
be  given  in  writing  to  the  adverse  party,  &c.  These  are  all 
provisions  concerning  the  same  rule,  of  allowing  the  assignor 
to  testify,  and  are  enactments,  or  provisions  of  this  act,  impos- 
ing restrictions  upon  the  right  to  examine  such  assignor.  It  is 
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a  rule  of  evidence  under  this  section  of  the  Code,  that  the 
assignor  in  such  cases  shall  not  be  allowed  to  give  evidence  as 
a  witness  unless  the  other  party  to  the  contract,  &c.,  is  living, 
and  his  testimony  can  be  procured ;  nor  unless  the  ten  days' 
notice  is  given.  This  is  not  a  rule  of  practice,  but  of  evidence. 
It  is  most  certainly  a  provision  of  the  Code,  concerning  a  rule 
of  evidence,  and  the  15th  sub.  of  the  64th  section  applies  all 
the  provisions  of  the  Code  concerning  the  rules  of  evidence  to 
these  courts.  There  is  the  same  reason  for  requiring  this 
notice  to  be  given  in  justices'  courts  as  in  any  other,  and  I  do 
not  see  any  reason  existing,  either  in  the  statute  or  the  nature 
of  the  case,  why  this  provision  should  not  be  applied  to  justices' 
courts ;  on  the  contrary,  it  is  highly  important  in  any  state  to 
have  the  same  rules  of  evidence  obtain  in  all  the  courts  of  the 
state. 

I  am  aware  that  the  county  court  of  Cortland  county  have 
given  a  different  construction  to  this  provision  of  the  Code, 
(see  Warren  agt.  Helmer,  8  How.  Pr.  R.  419,)  and  have  held 
that  it  has  no  application  to  justices'  courts.  Judge  KINGSLEY, 
however,  fell  into  an  error  in  that  case,  in  regarding  the 
15th  sub.  of  section  64  of  the  Code,  as  applying  the  common 
law  rules  of  evidence,  or  rather  in  giving  that  provision  the 
effect  of  applying  the  common  law  rules  of  evidence,  and  noth- 
ing more,  to  these  courts.  Such  was  not  the  design  of  the 
enactment.  These  courts  would  take  the  common  law  rules  of 
evidence  as  a  part  of  their  jurisdiction  by  implication,  without 
any  enactment  upon  the  subject.  But  these  provisions  of  the 
Code  to  which  we  have  adverted,  and  which  have  made  such 
important  innovations  upon  the  common  law  rules  of  evidence 
would  not  apply  to  justices'  courts,  were  it  not  for  this  15th 
subdivision  of  §  64.  The  Code  is  divided  into  two  parts :  the 
first  part  relates  to  courts  of  justice  and  their  jurisdiction,  and 
the  second  relates  to  civil  actions,  and  is  distributed  into  fifteen 
titles ;  and  by  the  8th  section  of  the  Code  the  first  four  titles 
of  the  second  part  are  applied  to  all  the  courts  of  the  state, 
while  the  remaining  eleven  titles  are  applied  to  the  several 
courts  of  record  only,  naming  them.  None  of  the  sections, 


NEW- YORK  PRACTICE  REPORTS.  65 

Pelhurn  agt.  Bryant. 

therefore,  concerning  the  rules  of  evidence  to  which  we  have 
referred,  would  apply  to  these  justices'  courts  but  for  this  15th 
subdivision  of  §  64,  for  there  is  no  statute  applying  the  Code 
generally  to  these  courts;  and,  besides,  it  is  very  apparent 
from  the  act  itself  that  the  legislature  did  not  intend  to  give  it 
a  general  application  to  justices'  courts.  They  have  provided 
in  the  act  a  distinct  system  of  pleading  for  justices,  and  have 
throughout  regulated  the  practice  in  those  courts  by  distinct 
enactments ;  and  this  15th  subdivision  of  §  64  has  applied  the 
provisions  of  the  Code  respecting  the  rules  of  evidence  to  these 
courts,  that  we  might  have  the  same  rules  of  evidence  obtain 
in  all  the  courts. 

In  the  case  of  Falcon  agt.  Reese,  (8  How.  Pr.  R.  341,)  the 
full  bench  of  the  fourth  district  assumed  that  this  provision  re- 
quiring ten  days'  notice  of  the  intended  examination  of  the 
assignor  did  apply  to  justices'  courts,  and  in  that  case  they 
reversed  the  judgment  of  the  justice  solely  upon  the  ground 
that  the  notice  of  the  intended  examination  of  the  assignor  was 
defective,  in  not  stating  the  points  upon  which  the  party  pur- 
posed to  examine  him,  deciding  that  the  justice  erred  in  hold- 
ing the  notice  sufficient  without  such  specification.  This  case 
must  be  regarded  as  an  authority  holding  this  provision  appli- 
cable to  justices'  courts ;  for  if  no  notice  of  the  intended  ex- 
amination is  required  in  justices'  courts,  certainly  the  court 
could  not  hold  it  an  error,  for  which  the  judgment  should  be 
reversed,  because  a  defective  notice  had  been  served  in  a  case 
where  no  notice  was  required,  and  where  the  party  had  a  per- 
fect right  to  examine  his  witness  without  any  notice. 

The  argument  which  was  addressed  to  the  court  arising  from 
the  inconvenience  or  impossibility  of  giving  this  notice  in  some 
cases,  affords  no  answer  to  so  plain  an  enactment  as  this  statute. 
A  perfect  answer  to  this  argument  is,  that  the  party  never  had 
any  such  right  as  is  contended  for.  He  could  never  have  the 
benefit  of  this  testimony  of  the  assignor  at  all,  before  the  pas- 
sage of  this  act ;  for  the  suit  had  to  be  brought  in  the  name  of 
the  assignor.  It  does  not,  therefore,  lie  with  a  party  in  whose 
behalf  the  legislature  had  so  extended  the  rules  of  evidence  to 
VOL.  X.  5 
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complain,  that  the  legislature  have  placed  these  barriers  around 
the  rule  for  the  protection  of  the  opposite  party.  If  he  claims 
the  benefit  of  the  rule,  he  must  take  it  cum  onere.  I  am  of 
opinion,  for  the  reasons  above  stated,  that  we  must  hold  this 
provision  requiring  ten  days'  notice  applicable  to  justices' 
courts.  The  plaintiff  having  produced  prima  facie  evidence  of 
the  service  of  such  notice,  the  defendant  had  a  right  to  disprove 
the  fact  of  service,  by  the  person  who  it  was  alleged  had  served 
the  notice. 

The  court  erred  in  rejecting  the  evidence,  and  the  judgments 
both  of  the  county  courts  and  the  justice  must  be  reversed  for 
this  reason. 


SUPREME  COURT. 
SLOAN  agt.  KANE  and  GRANT. 

Where  it  appeared  that  the  consent  (if  any  was  actually  given)  of  a  minor  female 
to  a  marriage  contract  was  obtained  by  fraud,  through  a  plot  of  the  pretended 
husband,  in  which  the  priest  shared  pretty  largely — held,  that  the  marriage  was 
a  nullity,  and  a  disgrace  to  the  men  (!)  concerned  in  it. 

New- York  Special  Term,  1854. — This  is  an  action  by  the 
mother,  to  procure  sentence  of  nullity  against  a  fraudulent 
marriage  of  her  minor  daughter. 

ROOSEVELT,  Justice.  The  alleged  wife,  as  well  as  the  pre- 
tended husband,  is  made  defendant.  Since  the  service  of  the 
summons  the  latter,  it  appears,  has  departed  for  Europe,  leav- 
ing the  complaint  to  be  taken  as  confessed  against  him ;  and 
the  former,  on  the  reference,  has,  without  objection,  been  ex- 
amined as  a  witness  to  establish  the  case  against  both.  Her 
statement — which  is  confirmed  by  other  witnesses — shows  that 
in  November,  1852,  after  a  few  days'  acquaintance,  Kane,  who 
is  a  widower  of  fifty,  induced  her,  with  another  young  lady,  to 
go  to  the  opera,  and  afterward,  at  a  saloon  in  the  neighborhood, 
instead  of  water,  which  she  asked  for,  prevailed  on  her  to  take 
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some  mixture,  which  so  far  overcame  her  brain  that  she  could 
not  recollect  what  occurred  for  some  time  after,  till  she  found 

herself,  about  midnight,  at  the  house  of  father ,  in  Wil- 

liamsburgh.  There  the  padre,  she  says,  gave  her  champagne, 
in  the  presence  of  Kane ;  and  while  under  its  influence,  with- 
out her  consent,  after  mumbling  over  some  Latin  sentences, 
which  she  did  not  understand,  to  her  astonishment  pronounced 
them  man  and  wife.  Other  particulars  are  given  by  her  not 
necessary  here  to  repeat,  except  that  she  immediately  refused, 
and  has  ever  since  refused,  to  cohabit  with  her  pretended  hus- 
band, or  to  acknowledge  any  claims  on  his  part  in  that  or  any 
other  character.  It  further  appears  that  she  was  actually  en- 
gaged at  the  time  to  another  person  of  suitable  age,  and  that 
the  leading  object  of  the  newly  pretended  lover  was  to  get  pos- 
session, not  of  her  heart,  but  of  her  inheritance ;  while  the 
motive  of  another  actor  in  the  scene  was  to  save  her  creed  and 
secure  a  hundred  dollars. 

The  whole  proceeding  reflects  nothing  but  disgrace  upon  the 
full-grown  men  engaged  in  it ;  and  to  allow  the  plot  to  be  suc- 
cessful would  be  a  reproach  to  the  law. 

I  unhesitatingly  agree  with  the  referee,  judge  ULSH(EFFER, 
that  the  marriage,  such  as  it  was,  comes  fully  within  the  mean- 
ing of  the  statute,  and  that  "  the  consent  of  one  of  the  parties  (if 
any  was  given)  was  obtained  by  force  or  fraud."  (2  R.  S.  142.) 

A  sentence  of  nullity  must,  therefore,  be  entered. 


SUPREME  COURT. 

KNEEDLER  agt.  STERNBERGH. 

The  plaintiff  may  demur  to  an  answer  containing  new  matter  in  defence,  al- 
though not  constituting  a  counter  claim.  (SeeQHow.  Pr.  R.  4S1,4SS, adverse.) 

A  plaintiff  cannot  demur  to  a  mere  denial  of  the  complaint. 

A  counter  claim,  within  the  Code,  must  be  a  cause  of  action  on  the  part  of  the 
defendant;  and  sometimes  what,  in  modern  times,  has  been  considered  « 
right  of  recoupment  is  a  counter  claim,  and  sometimes  it  is  not. 
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In  case  of  recoupment  brought  in  as  a  partial  defence,  and  not  constituting  an 
independent  cause  of  action  or  counter  claim,  can  the  defendant  now  give 
notice  ? 

The  purchaser  of  a  note  over  due  takes  it  subject  to  all  equities;  and  a  set-off 
against  a  former  holder  may,  it  seems,  to  the  amount  of  the  note,  be  considered 
a  counter  claim  against  the  plaintiff. 

Every  answer  should  be  an  answer  to  the  whole  of  the  complaint  or  count  to 
which  it  is  pleaded ;  and  an  answer  to  one  count  of  a  complaint  should,  of 
course,  specify  to  which  count  it  is  intended  to  apply. 

A  partial  defence,  or  matter  in  mitigation,  cannot  be  pleaded  alone  under  the 
Code.  Perhaps  matter  in  mitigation  in  libel  or  slander,  (with  justification,) 
and  set-off,  are  exceptions.  Matters  constituting  a  partial  defence,  and  for  the 
purpose  of  mitigation,  where  they  cannot  be  pleaded,  it  seems,  may  be  given 
in  evidence  without  being  pleaded. 

When  a  vendee  would  rescind  the  contract  of  sale  in  toto,  for  fraud,  he  should 
return  or  reconvey  the  property,  or  offer  to  do  so;  and,  unless  he  do  so,  if  the 
vendor  has  completely  executed  the  contract,  no  fraud  on  his  part  will  be  a 
complete  bar  in  a  suit  for  the  price,  unless  the  property  sold  is  absolutely 
worthless. 

Saratoga  Special  Term,  June,  1854. — This  was  a  demurrer 
to  an  answer. 

The  first  count  of  the  complaint  was  on  a  note  alleged  to 
have  been  given  on  the  20th  of  July,  1848,  by  the  defendant, 
by  which,  for  value  received  of  one  J.  C.  Offerman,  the  de- 
fendant promised  to  pay,  3  mos.  after  date,  to  his  own  order, 
$100 ;  and  states  that  defendant,  at  the  same  time  and  place, 
transferred  it  to  J.  C.  0.,  and  J.  C.  0.  on  the  same  day  trans- 
ferred it  to  the  plaintiff,  who  is  now  the  owner,  and  that  it  had 
not  been  paid,  but  had  been  protested  for  nonpayment,  &c. 

The  second  count  alleged,  that  on  the  20th  day  of  July, 
1848,  the  defendant  made  his  other  promissory  note,  by  which, 
for  value  received,  he  promised  to  pay,  3  mos.  after  date,  to  his 
own  order,  $100 ;  and  that  the  defendant,  for  value  received, 
endorsed  and  transferred  it  to  the  plaintiff,  and  that  it  had  not 
been  paid,  but  had  also  been  protested  for  nonpayment. 

The  defendant  answered,  denying  that  "he  ever  endorsed  or 
transferred  to  the  plaintiff  the  note  mentioned  in  said  com- 
plaint." 

And  he  further  answered,  that  on  the  20th  of  July,  1848, 
J.  C.  0.,  at  Philadelphia,  represented  himself  to  be  the  owner, 
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and  to  have  the  legal  right  to  a  certain  portion  of  certain 
warrants  of  escheat,  issued  by  the  Maryland  Land  Office,  and 
that  by  virtue  thereof  he  was  the  owner  of  large  and  valuable 
tracts  of  land  belonging  to  tfye  estate  of  one  J.  S.,  deceased ; 
and  which  estate  J.  C.  0.  then  represented  had  been  escheated, 
and  urged  defendant  to  buy  of  him  his  said  interest ;  and  rep- 
resented to  the  defendant  that  thereby  defendant  would  be- 
come the  owner  of  large  and  valuable  tracts  of  land  situated 
in  Maryland ;  and  that,  firmly  believing  the  same,  and  relying 
upon  those  representations,  he  purchased  O.'s  interest  therein 
for  the  sum  of  $750,  for  which  he  gave  J.  C.  O.  his  notes,  and 
J.  C.  0.  gave  him  a  conveyance  in  writing  of  his  interest  in  said 
warrants  ;  and  the  note  mentioned  in  the  complaint  was  one  of 
the  notes  so  made  and  delivered  to  J.  C.  O.  That  these  rep- 
resentations were  false  and  fraudulent,  and  made  with  intent  to 
cheat  and  defraud  the  defendant.  That  the  consideration  of 
the  note  had  entirely  failed,  and  it  was  transferred  to  the  plain- 
tiff after  it  became  due,  and  after  full  notice  to  plaintiff  of  the 
fraud. 

To  these  answers  the  plaintiff  demurred,  on  the  ground  that 
they  were  insufficient,  and  the  facts  set  up  constituted  no 
defence. 

A.  POND,  for  plaintiff. 

J.  B.  McKEAN,  for  defendant. 

HAND,  Justice.  Defences  and  counter  claims  must  refer  to 
the  causes  of  action  which  they  are  intended  to  answer,  in  such 
manner  that  they  may  be  intelligibly  distinguished.  (Code,  §  150.) 
The  complaint  contains  two  counts,  each  upon  a  note ;  and 
neither  of  the  answers  distinguishes  the  counts  or  note  to  which 
it  is  intended  to  apply ;  but  refers  to  the  "  note  mentioned  in 
the  complaint."  The  first,  it  is  true,  denies  the  defendant 
ever  endorsed  or  transferred  the  note  mentioned  in  the  com- 
plaint to  the  plaintiff:  and  probably  this  defence  was  intended 
to  apply  to  the  note  alleged  in  the  complaint  to  have  been  re- 
ceived  by  the  plaintiff  from  the  defendant.  And  the  other  an- 
swer gives  the  history  of  the  origin  and  consideration  of  certain 
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notes,  which  defendant  gave  to  Offerman,  and  then  states  that 
the  "note  mentioned  in  the  complaint"  is  one  of  them.  But 
a  designation  or  identity,  resting  upon  mere  probabilities,  or 
mere  presumption,  is  too  vague  and  equivocal  to  be  good 
pleading.  And  a  plea  should  answer  the  whole  declaration  or 
count  to  which  it  is  pleaded.  (Root  agt.  Woodruff,  6  Hill,  418  ; 
1  Saund.  R.  28,  a.  n,  3.)  And  it  is  bad  for  uncertainty,  if  it 
does  not  appear  what  part  of  the  complaint  it  is  intended  to 
answer. 

But  the  second  answer  is  otherwise  defective.  If  the  de- 
fendant intended  to  rescind  the  contract  in  toto,  he  should  have 
reconveyed,  or  have  offered  to  do  so.  (Wheaton  agt.  Baker, 
14  Barb.  594 ;  Chitt.  on  Cont.  636  ;  Matteawan  Company  agt. 
Bentley,  13  Barb.  645.)  And  where  the  contract  of  sale  has 
been  fully  executed  by  the  vendor,  no  fraud  on  his  part  in 
making  it  can  operate  as  a  complete  bar  to  an  action  for  the 
price,  unless  the  thing  sold  was  absolutely  worthless,  or  the 
vendee  has  returned  or  reconveyed  the  property,  or  has  offered 
to  do  so.  (Van  Epps  agt.  Harrison,  5  Hill,  63 ;  Burton  agt. 
Stewart,  3  Wend.  236.) 

The  defendant  alleges  that  the  representations  were  false 
and  fraudulent,  and  were  made  to  cheat  and  defraud  the  de- 
fendant ;  and  that  the  consideration  of  the  note  mentioned  in 
the  complaint  has  entirely  failed  ;  but  it  is  not  stated  what 
part  of  the  representations  were  false,  or  wherein ;  nor  how 
the  consideration  has  entirely  failed ;  nor  does  it  appear  that 
nothing  whatever  passed  by  the  conveyance  of  0.  to  the  de- 
fendant. If  that  was  not  the  case,  the  consideration  has  not 
entirely  failed.  This  is  not  a  suit  between  the  original  con- 
tracting parties;  but  as  the  answer  states  that  the  note  was 
transferred  after  it  became  due,  the  plaintiff  took  it  subject  to 
all  objections  in  respect  of  want  of  consideration  or  illegality, 
and  all  other  objections  and  equities  affecting  the  instrument 
itself.  (Chitt.  on  Bills,  218 ;  3  Kent,  91 ;  Code,  §  112.)  And 
even  in  case  of  set-off,  although  the  "  counter  claim  "  must  be 
one  "existing  in  favor  of  the  defendant,  and  against  the  plain- 
tiff" (Code,  §  150,)  yet,  where  a  note,  transferred  over  due,  is  in 
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suit,  quoad  that,  the  demand  that  should  be  set  off  may  be  con- 
sidered as  "against  the  plaintiff."  (See  §  12.) 

This  answer  does  not  show  that  the  failure  or  want  of  con- 
sideration is  total ;  and  in  such  cases  the  new  rules  of  pleading 
make  the  practice  somewhat  doubtful.  Formerly,  as  a  general 
rule,  matter  constituting  a  partial  defence  could  not  be  pleaded, 
but  might  be  given  in  evidence.  (Barber  agt.  Ross,  5  Hill,  80 ; 
Herkimer  M.  &  H.  Company  agt.  Small,  21  Wend.  277 ;  Co. 
Litt.  283  a;  Wilmarth  agt.  Babcock,  2  Hill,  194;  Boyd  agt. 
Weeks,  5  id.  394.)  But  this  court,  under  its  former  organiza- 
tion, came  to  the  conclusion  that  notice  must  be  given  in  case 
of  recoupment.  (Mayor,  &c.,  of  Albany  agt.  Trowbridge,  5  Hill, 
71 ;  Van  Epps  agt.  Harrison,  supra.)  Especially  unless  it 
went  to  the  whole  consideration.  And  yet  it  could  not  have 
been  pleaded.  (Nichols  agt.  Dusenbury,  2  Comst.  283 ;  M'Cul- 
lough  agt.  Cox,  6  Barb.  386.)  The  Code  is  silent  as  to  giv- 
ing notice  with  a  plea.  But  under  the  former  system  notice 
of  recoupment,  if  it  were  necessary,  was  not  in  pursuance  of  any 
statute.  (See  Basten  agt.  Butter,  7  East,  478 ;  5  Hill,  79.)  In 
this  state,  by  statute,  notice  could  have  been  given  with  the 
general  issue,  &c.,  "  of  any  matters  which,  if  pleaded,  would  be 
a  bar  to  such  action,"  and  evidence  thereof  given  on  the  trial. 
(2  R.  S.  353,  §  10.)  Nothing  was  said  about  notice  of  a  par- 
tial defence.  Perhaps  a  plea  of  set-off  need  not  have  covered 
the  whole  declaration,  or  the  whole  of  any  count,  (2  R.  S.  354, 
§§  19,  21,)  as  whatever  was  established  as  set-off  was  to  be 
deducted  from  the  demand  of  the  plaintiffs.  (Id.)  It  seems,  by 
the  English  practice,  if  the  proof  falls  short  of  meeting  the  de- 
mand established  by  the  plaintiff,  the  defendant  cannot  have  a 
verdict  on  his  plea  of  set-off,  unless  that  plea,  with  other  pleas, 
and  the  proofs  under  them,  cover  the  whole  cause  of  action. 
(Tuck  agt.  Tuck,  5  M.  fy  W.  109 ;  Kilner  agt.  Bailey,  id.  382 ; 
Nichols  agt.  Tuck,  16  Eng.  L.  8f  E.  R.  104 ;  1  Sound.  R. 
28,  n.  d.) 

The  meaning  of  the  word,  "  counter-claim,"  has  already  been 
a  subject  of  some  discussion.  (Whittaker'>s  Pr.  506-7.)  Not 
being  a  technical  word,  nor  found  in  our  dictionaries,  its  defi- 
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nition,  as  used  in  §§  149  and  150  of  the  Code,  is  not  perfectly 
clear.  It  does  not,  however,  owe  its  paternity  to  the  Code. 
Although  seldom  used,  it  has  been,  occasionally,  by  the  pro- 
fession. (By  WILLIAMS  and  PATTERSON,  JJ.,  in  Mee  agt.  Tom- 
linson,  4  Ad.  fy  E.  262  ;  WILDE,  C.  J.,  in  Collander  agt.  How- 
ard, 10  C.  B.  302 ;  Sedg.  on  Dam.  ch.  17.)  Like  some  other 
rather  inelegant  compounds,  as  "  counter-demand,"  (6  Ves.  141,) 
"  counter-letter,"  (11  Pet.  R.  351,) "  counter-paper,"  and  "  coun- 
ter-security," (Chitt.  Bills,  711,)  "  counter-action,"  (5  Exch.  R. 
356,)  it  may  sometimes  be  met  with  in  our  law  books ;  but  most 
generally,  before  the  Code,  I  believe  it  had  reference  to  a  set- 
off.  The  word  "  claim  "  has  been  considered  a  "  word  of  art ;" 
and  long  since  was  denned  by  c.  j.  DYER  to  be  "a  challenge, 
by  a  man,  of  the  property  or  ownership  of  a  thing  which  he  has 
not  in  possession,  but  which  is  wrongfully  detained  from  him." 
(Plowd.  359.)  And  its  popular  signification  and  use  would 
hardly  include  recoupment  in  every  case.  Recoupment  is  not 
always  a  subsisting  claim.  Suppose  a  disseizor  erects  perma- 
nent improvements,  when  called  upon  to  respond  in  damages, 
he  may  recoupe  what  he  has  so  expended.  (Coulter's  case, 
5  Co.  131 ;  8  Vin.  556 ;  Sedg.  on  Dam.  ch.  17 ;  2  R.  S.  311.) 
And  yet  he  has  no  cause  of  action  therefor.  Its  early  use  was 
in  this  sense ;  but  I  do  not  understand  this  would  be  a  counter- 
claim within  the  Code.  Indeed,  the  examples  of  recoupment 
given  by  Viner  are  under  the  head  of  "  Discount."  A  counter 
claim  must  be  a  cause  of  action,  (Code,  §  150,)  a  "cross  de- 
mand." The  defendant  can  have  no  "  claim,"  properly  speak- 
ing, arising  solely  out  of  the  plaintiff's  cause  of  action.  Where 
the  defence  rests  in  the  mere  right  of  deduction  or  diminution  of 
the  plaintiff's  damages,  the  law  before  the  Code  gave  and  en- 
forced that  right.  The  claim  of  the  plaintiff  may  now  be  met 
by  independent  causes  of  action  arising  upon  the  same  or  an- 
other contract ;  but  that  is  quite  another  thing.  In  this  case,  if 
the  original  contract  of  purchase  had  been  between  these  par- 
ties, and  the  defendant  had  set  up  a  warranty  by  the  plaintiff, 
and  claimed  that  his  damages,  by  a  breach  thereof,  should  be 
allowed,  that  would  have  been"  a  counter  claim.  Bat  where  a 
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vendee,  who  has  paid  nothing,  in  an  action  for  the  purchase 
money,  seeks  merely  to  reduce  the  amount  of  the  recovery  by 
showing  a  partial  failure  of  the  consideration,  or  even  defeat  a 
recovery  by  showing  a  total  failure,  it  is  not  easy  to  see  how 
such  a  defence  can  be  deemed  to  be  a  cause  of  action  on  his 
part.  Besides,  as  to  a  partial  failure,  with  all  respect  for  those 
who  may  think  differently  —  I  find  no  rule  in  the  Code  by 
which  either  a  partial  defence,  or  matter  in  mitigation,  can  be 
pleaded  alone  any  more  now  than  formerly,  especially  where 
the  action  or  defence  does  not  belong  to  equitable  jurisdiction. 
Perhaps  mitigating  circumstances  in  an  action  for  a  libel  or 
slander,  (with  justification,)  and  set-off,  are,  in  a  degree,  excep- 
tions. But  the  same  reason  for  requiring  the  defendant,  in  his 
plea,  to  meet  the  whole  of*  the  declaration,  or  of  a  count,  by  a 
denial ;  or  matter  in  avoidance  ;  or  by  opposing  claims  ;  or  by 
confession  ;  or  by  some  or  all  of  these  defences  combined,  still 
exist.  The  Code  only  abolishes  the  "  forms  "  of  pleading,  not 
principles.  (§  140.)  It  seems  to  me  that  the  old  rule,  that  such 
matters  may  be  given  in  evidence,  still  prevails. 

The  second  answer  in  this  case,  as  we  have  seen,  even  if  it 
had  identified  the  note  or  count  to  which  it  was  intended  to 
apply,  does  not  contain  enough  to  constitute  a  complete  bar; 
nor  does  it  set  up  a  counter  claim,  and  is,  therefore,  insufficient 
as  an  answer  to  either  count. 

But  the  defendant  insists  that,  if  this  is  not  a  counter  claim, 
the  plaintiff  cannot  demur. 

I  had  supposed  this  question  was  at  rest  in  this  district ; 
but  the  objection  has  been  taken  in  two  or  three  causes  argued 
this  term,  and  the  point  urged  with  some  zeal,  upon  the  strength 
of  recent  decisions  claimed  to  be  adverse  to  the  right  to  demur 
in  such  cases.  The  cases  which  are  said  to  favor  the  objec- 
tions are,  Loomis  agt.  Dorsheimer,  (8  How.  Pr.  R.  9,)  Silliman 
agt.  Eddy,  (id.  122,)  People  agt.  Banker,  (id.  260,)  Simpson 
agt.  Loft,  (id.  234,)  Roosa  agt.  Saugerties  and  W.  Turn.  Co., 
(id.  "237,)  People  agt.  Banker,  (id.  258,)  Thomas  agt.  Harrop, 
(7  id.  57,)  and  Quin  agt.  Chambers,  (1  Duer,  673.)  On  the 
other  hand  may  be  cited  Hopkins  agt.  Everett,  (6  How.  Pr.  R. 
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159,)  Seward  agt.  Miller,  (id.  312,)  Roscoe  agt.  Morrison,  (7  id. 
121,)  Noxon  agt.  Bentley,  (id.  316,)  Bogardus  agt.  Parker,  (id. 
303,)  Salinger  agt.  Lusk,  (id.  430,)  and  Wisner  agt.  Teed,  (9  id. 
43,)  and  Arthur  agt.  Brooks,  (14  Barb.  533 ;  and  see  1  Whit- 
taker's  Pr.  527.)  Loomis  agt.  Dorsheimer,  Thomas  agt.  Har- 
rop,  Salinger  agt.  Lusk,  Hopkins  agt.  Everett,  and  Seward 
agt.  Miller,  arose  upon  mere  denials  in  an  answer.  I  do  not 
see  how  a  demurrer  can  ever  be  necessary  or  proper  to  a  mere 
denial  of  the  complaint.  Indeed,  a  general  denial  of  the  com- 
plaint is  so  far  like  the  general  issue,  that  it  is  a  traverse  of  all 
the  material  allegations  of  the  complaint. 

Silliman  agt.  Eddy,  Putnam  agt.  De  Forest,  and  Simpson 
agt.  Loft,  were  on  motions  to  strike  out  a  reply.  In  the 
People  agt.  Banker,  which  was  decided  by  the  same  judge  who 
decided  Roosa  agt.  Saugerties,  &c.,  Turn.  Co.,  though  it  does 
not  appear  when  the  pleadings  were  put  in,  the  court  gave 
judgment  for  the  plaintiff  on  a  demurrer  to  an  answer,  that  the 
defendant,  in  a  suit  for  the  same  demand  before  a  justice,  had 
tendered  the  sum  due,  and  had  also  brought  it  into  that  court 
and  deposited  it  with  the  justice.  The  answer  contained  no 
counter  claim.  Roosa  agt.  Saugerties  and  W.  Turn.  Co.,  and 
Quin  agt.  Chambers,  were  both  motions  ;  one  to  strike  out  part 
of  the  answer,  after  judgment,  for  the  defendant  on  a  demurrer 
thereto ;  and  the  other,  for  judgment  on  a  demurrer  to  an  an- 
swer, as  frivolous.  The  court  in  both  cases,  however,  expressed 
an  opinion  that  there  could  be  no  demurrer  to  an  answer,  unless 
it  contained  a  counter  claim ;  and  in  the  former  case  the  judge 
thought  both  the  demurrer  and  the  judgment  thereon  nullities. 
This  would  certainly  be  going  very  far  with  a  judgment  of  a 
court  of  a  general  jurisdiction.  I  doubt  whether  a  judgment 
of  this  court  can  be  void,  rendered  upon  any  issue  presented 
by  the  parties,  in  a  cause  of  the  subject  matter  of  which  it  has 
jurisdiction.  Indeed,  if  the  parties  prefer  to  plead  on  until 
they  narrow  the  controversy  to  a  single  point,  or  by  a  demurrer 
refer  the  law  arising  upon  the  fact  to  the  judgment  of  the  court, 
I  see  no  objection.  (See  Van  Santvoord's  PL  338.) 

The  answer  may  contain  a  denial,  or  new  matter  constituting 
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a  defence,  or  a  counter  claim.  (§  149.)  Before  the  amend- 
ments of  1852,  by  §  154,  the  plaintiff  must  have  replied  or  de- 
murred to  the  new  matter  pleaded  as  constituting  a  defence 
merely ;  and  that  section  was  not  repealed  in  1852,  only  so  far 
as  repugnant  to  the  amendments  of  that  year.  It  has  been  a 
question  whether  §  153  is  confined  to  an  answer  containing  a 
counter  claim ;  or  extends,  in  part,  to  all  answers  containing 
new  matter.  The  section,  as  punctuated,  is  open  to  some  criti- 
cism. But  if  it  is  confined  to  counter  claims,  it  does  not  pro- 
hibit demurrers  to  other  answers.  By  the  last  clause  of  §  168, 
new  matter  in  the  answer,  not  relating  to  a  counter  claim,  is  to 
be  deemed  "  controverted  "  by  the  plaintiff  "  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require."  That  is,  if  the 
plaintiff  is  content,  such  new  matter  in  the  answer  is  traversed ; 
is  put  in  issue  by  a  denial ;  and,  supposing  the  answer  to  be 
true,  the  plaintiff  also  has  the  privilege  of  showing  by  evidence 
new  matter  in  avoidance  thereof,  without  putting  such  matter 
in  avoidance  upon  the  record. 

" Avoidance"  has  another  technical  meaning;  but  every 
lawyer  knows  the  meaning  of  the  words  "  denial "  and  "  avoid- 
ance," when  used  in  reference  to  pleading.  And  here  they 
are  only  predicable  of  issues  of  fact ;  and  such  are  the  issues 
formed  by  this  clause  of  §  168,  which  are  to  be  tried  by  a  jury. 
(Bos WORTH,  J.,  1  Dwer,  674.)  But  suppose  this  new  matter  in 
the  answer  is  insufficient  in  law  as  a  defence ;  can  it  be  possi- 
ble that  our  legislators  intended  to  force  such  an  issue  upon 
the  plaintiff,  and  compel  him  to  try  it  by  a  jury?  I  think  they 
have  said  no  such  thing ;  and  if  they  have  not,  courts  should 
not  be  so  unreasonable.  There  are  a  great  many  cases  where 
the  plaintiff  cannot  move  to  strike  out  such  matter ;  and  be- 
sides, that  is  a  very  poor  way  to  try  grave  questions  of  the 
sufficiency  of  pleading.  A  demurrer  neither  denies  nor  avoids 
the  pleading  of  an  adversary ;  but  refuses  to  do  so,  because  it 
contains  nothing  that  need  be  denied  or  avoided ;  and  is  the 
most  convenient  and  safe,  and  the  only  lawyer-like  mode  of 
testing  the  sufficiency  of  a  pleading.  This  clause  of  §  168 
may  dispense  with  a  reply,  and  perhaps  render  it  improper ; 
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and  of  course  the  defendant  cannot  move  for  judgment  for  want 
of  a  reply  under  §  154 ;  but,  after  a  careful  consideration,  I  do 
not  see  how  it  affects  the  right  to  demur ;  especially  so  long  as 
it  does  not  profess  to  repeal  §  154  in  that  respect.  This  con- 
struction may  also  be  considered  as  resting  upon  authority  in 
this  district.  The  case  of  Smith  agt.  the  Franklin  Fire  Insur- 
ance Company  was  an  appeal  from  the  decision  of  Mr.  Justice 
C.  L.  ALLEN,  sustaining  such  a  demurrer ;  and  was  fully  argued 
upon  that  point  in  January  last  before  the  four  judges  of  the 
district,  and  the  decision  sustained,  at  our  recent  May  term,  by 
three  of  the  judges  to  one  dissenting.  And  we  have  given  judg- 
ment in  many  causes  upon  a  similar  demurrer.  I  should  have 
contented  myself  with  a  reference  to  that  decision,  but  for  a 
few  cases  recently  decided,  which  have  been  pressed  upon  my 
consideration  this  term. 

The  demurrer  is  sustained,  with  leave  to  the  plaintiff  to 
amend  upon  payment  of  costs. 


SUPERIOR  COURT. 

THE  MAYOR,  &c.,  of  NEW-YORK  agt.  PETER  STUYVESANT. 
PETER  COOPER  agt.  THE  SAME. 

Where,  before  the  revised  statutes,  a  deed  of  trust  of  real  estate  was  executed 
to  permit  the  grantor,  his  heirs  and  assigns,  to  receive  the  rents  and  profits 
"  until  the  said  hereby  granted  and  conveyed  parcel  shall  be  opened  asapuilic 
square,"  and  "  after  the  said  parties  of  the  second  part,  their  heirs,  or  assigns, 
shall  have  elected  to  lay  open,  and  shall  actually  open  the  same  as  and  for  a 
public  square,  then  upon  the  further  trust  that  the  same  be  forever  thereafter 
kept  open  and  appropriated  to  and  for  the  use  of  a  public  square  or  street,  to 
be  called  Stuyvesant-square,  and  to  be  used  for  no  other  use  or  purpose  what- 
ever."  And  the  parties  of  the  second  part  having  subsequently  conveyed  the 
same  premises  upon  the  same  trusts  to  the  corporation  of  the  city  of  New- 
York,  who  proceeded  to  open  the  grounds  for  a  public  square, 

Held,  that  if  the  legal  title  was  not  conveyed  to  the  original  grantees,  (which 
was  not  the  case,)  or  if  the  legal  title  was  conveyed,  and  afterward,  on  the 
passage  of  the  revised  statutes,  reverted  to  the  original  grantor,  still  the  origi- 
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nal  deed  of  the  grantor  was  a  strong  if  not  conclusive  evidence  of  a  dedication 
by  him,  which  should  cut  off  the  claim  of  Jiis  heirs;  and  especially  so,  as  by 
the  acts  of  the  heirs  in  the  partition  of  the  property,  of  which  this  was  a  part, 
they  had,  by  signing  a  map  which  had  this  square  laid  down  upon  it,  and  by 
making  sales  of  other  lands  of  the  estate  from  it,  for  a  series  of  years,  rati- 
fied the  original  conveyance  of  dedication  by  the  ancestor. 


General  Term,  October,  1854. 

Present,  OAKLEY,  C.  J.,  DUER,  CAMPBELL,  BOSWORTH,  and 
SLOSSON,  Justices. 

In  August,  1825,  Nicholas  W.  Stuyvesant  and  wife  granted  to 
Hall  and  Reade  a  triangular  lot  of  land,  lying  between  Seventh- 
street  and  Third  and  Fourth-avenues,  in  trust,  to  permit  Nich- 
olas W.  Stuyvesant,  his  heirs  and  assigns,  to  receive  the  rents 
and  profits,  "  until  the  said  hereby  granted  and  conveyed  parcel 
shall  be  opened  as  a  public  square,"  and  "  after  the  said  parties 
of  the  second  part,  their  heirs  or  assigns,  shall  have  elected  to 
lay  open,  and  shall  actually  open  the  same  as  and  for  a  public 
square,  then  upon  the  further  trust  that  the  .same  be  forever 
thereafter  kept  open  and  appropriated  to  and  for  the  use  of  a 
public  square  or  street,  to  be  called  Stuyvesant-square,  and  to 
be  used  for  no  other  use  or  purpose  whatever." 

Reade  subsequently  conveyed  the  block  in  question  upon 
the  same  trusts  to  Hooker,  Hooker  to  Hall,  and  Hall  to  the 
corporation.  The  corporation,  in  1850,  proceeded  to  take  the 
necessary  measures  for  opening  the  triangle  as  a  public  square. 
Upon  the  motion  to  confirm  the  report  of  the  commissioners  of 
estimate  and  assessment,  the  heirs  of  Nicholas  W.  Stuyvesant 
objected,  and  they  obtained  an  injunction  against  the  removal 
of  the  buildings.  They  claim,  as  heirs  of  Nicholas  W.  Stuy- 
vesant, to  be  entitled  to  the  property  in  question. 

An  injunction  was  subsequently  granted  against  them  by 
Hon.  Judge  EMMET,  at  special  term,  enjoining  them  from  dis- 
turbing the  appropriation  of  the  property  to  the  purposes  of  a 
public  square.  This  is  an  appeal  from  that  order. 

ROBERT  J.  DILLON,  for  plaintiffs. 
GEORGE  WOOD,  for  defendant. 
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By  the  court — CAMPBELL,  J.  The  deed  from  Nicholas  W. 
Stuyvesant  and  wife  to  Reade  and  Hall  conveyed  the  legal  title. 
The  trusts  were  good  before  the  revised  statutes.  If  a  valid 
conveyance  was  not  afterward  made  by  Reade  to  Hooker,  and 
by  Hooker  to  Hall,  and  then  by  Hall  to  the  corporation,  then  the 
legal  title  would  remain  in  the  heirs  of  Reade  and  Hall,  and  the 
heirs  of  N.  W.  Stuyvesant  would  not  be  adjudged  to  have  taken 
such  title,  as  the  thirty  years  have  not  expired.  They,  there- 
fore, may  be  enjoined.  If  the  deeds  from  Reade  and  Hall 
vested  the  legal  title  in  the  corporation,  then  there  is  an  end  of 
the  matter,  and  the  injunction  should  issue  restraining  the  de- 
fendant. 

The  question  of  dedication  is  one  of  interest.  If  the  deed 
of  Nicholas  W.  Stuyvesant  and  wife  did  not  convey  the  legal 
title  to  Reade  and  Hall,  or  if  such  legal  title  was  conveyed, 
and  afterward,  on  the  passage  of  the  revised  statutes,  reverted 
to  Stuyvesant,  still  the  original  deed  of  Stuyvesant  is  a  very 
strong  if  not  conclusive  evidence  of  the  intent  of  the  grantors  to 
dedicate  or  devote  the  property  to  public  use.  Mr.  Stuyvesant 
lived  eight  years  after  the  execution,  delivery,  and  record  of 
that  deed,  and  several  years  after  the  passage  of  the  revised 
statutes.  It  was  executed  simultaneously  with  other  convey- 
ances of  large  amounts  of  property  by  the  same  grantors  to  the 
same  grantees.  In  the  partition  of  the  property  of  N.  W.  Stuy- 
vesant, after  his  death,  among  his  heirs,  the  piece  of  land  in 
suit  was  laid  down  as  an  open  space  where  two  principal  streets 
unite,  and  such  streets,  and  their  union  at  such  open  space,  are 
laid  down  on  the  partition  map.  This  map  was  signed  by  all 
the  heirs  in  various  places,  and  sealed,  and  was  manifestly  an 
act  of  great  deliberation.  The  subsequent  sales  by  the  heirs 
appear  to  have  been  made  by  this  map,  which  is  referred  to 
generally  in  their  conveyances,  and  formed  a  part  of  them. 
This  partition  map  was  made  nineteen  years  ago,  and  it  seems 
to  me  should  be  considered  strong,  if  not  conclusive  evidence 
of  ratification  of  the  deed  of  the  ancestor,  if  not  of  dedication 
on  the  part  of  the  heirs  themselves. 

In  each  aspect  of  the  case,  therefore,  we  see  that  there  should 
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be  a  perpetual  injunction.  If  the  deeds  of  Reade  and  Hall  did 
not  convey  the  legal  title,  then  such  title  would  remain  in  their 
heirs.  If  the  corporation  became  vested  by  reason  of  the 
conveyances  from  Reade  and  Hall,  then  such  public  use  of  the 
property  has  been  ordered  by  them  as  was  designed  by  the 
original  grantors,  and  as  specified  in  such  original  deed.  If 
neither  of  the  propositions  be  correct,  and  the  legal  title  vested 
in  the  heirs  on  the  death  of  the  ancestor,  then  we  think  it  very 
manifest  that  they  devoted  or  dedicated  the  property  themselves 
to  the  public  use. 

We  think,  also,  that  the  defendant  is  precluded  by  the  pro- 
ceedings in  the  supreme  court,  taken  for  opening  this  place  as 
a  public  square. 

The  judgment  of  the  special  term  is  affirmed,  with  costs. 


SUPREME  COURT. 
RACHEL  S.  HEATON  agt.  HARRISON  WRIGHT. 

A  defendant  in  an  action  of  slander  may,  in  his  answer,  allege  both  the  truth 
of  the  matters  charged  and  mitigating  circumstances,  or  either.  They  should 
be  separately  stated ;  and  it  is  not  necessary  to  plead  the  former  in  order  to 
set  up  the  latter.  All  matters  properly  receivable  in  evidence  may  be  pleaded 
in  mitigation  of  damages  in  an  action  of  slander,  either  with  or  without  a  jus- 
tification. ( See  Graham  agt.  Stone,  6  How.  Pr.  R.  15 ;  Brown  agt.  Oreis,  id. 
376,  and  4  Sand.  664,  adverse;  and  Bush  agt.  Prosser,  13  Barb.  221,  and 
Fulled  agt.  Jewett,  1  Jim.  Law  Reg.  600,  sustaining  this  view  of  the  sub- 
ject.) 

By  §  165  of  the  Code,  in  actions  of  slander,  the  rules  of  pleading  and  evidence 
both  are  changed;  so  that  the  defendant  may  now,  under  an  answer  properly 
Betting  forth  the  matter  in  mitigation,  give  in  evidence,  to  reduce  the  amount 
of  damages,  any  or  all  facts  and  circumstances  which  have  a  legitimate 
tendency  to  disprove  malice,  or  show  that  the  truth  of  the  charge  was  probable 
or  properly  inferable — and  even  the  truth  of  the  charge  itself. 

Franklin  Special  Term,  Jttly,  1854. — This  is  an  action  of 
slander,  brought  by  the  plaintiff,  an  unmarried  female,  for  words 
spoken  against  her  chastity.  The  complaint  contains  three 
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counts,  each  count  charging  the  same  words,  but  as  spoken  at 
different  times,  and  to  different  persons.  The  substance  of  the 
charges  are,  that  the  plaintiff  was  then  pregnant,  or  had  been 
delivered  of  a  child. 

The  defendant  in  his  answer,  first,  denies  the  complaint,  and, 
second,  sets  up,  in  mitigation  of  damages,  a  number  of  specific 
acts,  sayings,  and  doings  of  the  plaintiff,  of  a  lewd  and  unchaste 
character ;  by  reason  of  which  he  avers,  "  it  became  and  was 
generally  said  among  the  plaintiff's  friends  and  neighbors,  that 
she  had  had  sexual  intercourse  with  one  Whitney  and  others, 
and  had  become  pregnant ;  and  that  the  said  several  words 
mentioned  in  the  complaint  were  remarks  which  had  been  made 
to  the  defendant  by  others,  and  were  repeated  by  him  as  what 
he  had  heard  from  others." 

A  motion  is  now  made  by  the  plaintiff  to  strike  out  the  second 
part  of  the  answer,  on  two  grounds :  First,  Because  a  defend- 
ant in  slander  cannot  set  up,  in  his  answer,  mitigating  circum- 
stances in  defence,  without  also  averring  a  justification  r — 
Second,  That  the  matters  thus  set  up  are  not  admissible  in  evi- 
dence for  that  purpose. 

FLANDERS,  WHEELER,  and  TAYLOR,  for  plaintiff'. 
A.  B.  PARMELEE,  for  defendant. 

JAMES,  Justice.  As  to  the  first  ground  ;  that  such  was  the 
well  established  rule  of  pleading  before  the  Code,  is  admitted. 
But  the  defendant  insists  that  the  Code  has  changed  the  rule  in 
that  respect,  and  that  now  a  defendant  may  set  up  in  his  an- 
swer both  the  truth  of  the  matter  charged,  and  mitigating  cir- 
cumstances, or  either  j  and  that  he  is  not  required  to  allege  the 
former  in  order  to  be  entitled  to  avail  himself  of  the  latter. 

Section  165  of  the  Code  is  as  follows : — In  actions  of  libel 
and  slander,  "  the  defendant  may,  in  his  answer,  allege  both  the 
truth  of  the  matter  charged  as  defamatory,  and  any  mitigating 
circumstances,  to  reduce  the  amount  of  damages ;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances." 

The  plaintiff's  counsel,  in  his  argument,  referred  to  Meyer 
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agt.  Shultz,  (4  Sand.  664,)  Frey  agt.  Bennett,  (1  Code,  Rep. 
JV.  S.  255,)  Graham  agt.  Stone,  (6  How.  Pr.  Rep.  15,)  Brown 
agt.  Orvis,  (id.  376,)  as  cases  fully  sanctioning  and  sustaining 
the  construction  contended  for  by  him.  It  is  true,  that  these 
decisions  are  directly  in  point,  and  the  cases  of  Graham  agt. 
Stone,  and  of  Brown  agt.  Orvis,  are  sustained  by  very  able 
opinions  from  justices  JOHNSON  and  HARRIS.  But  I  am  unable 
to  agree  with  them  in  their  conclusions,  and  think  they  have 
mistaken  the  spirit  and  meaning  of  that  section  of  the  Code. 
These  cases  -are  also  in  conflict  with  the  more  recent  cases  of 
Bush  agt.  Prosser  (13  Barb.  221)  and  Follett  agt.  Jewett, 
(1  Am.  Law  Reg.  600.) 

Justice  STRONG,  in  Bush  agt.  Prosser,  says,  "  A  literal  inter- 
pretation of  the  language  of  §  165  of  the  Code  would  perhaps 
confine  the  right  to  set  up  matter  in  mitigation  in  the  answer 
to  cases  where  the  truth  of  the  charge  is  alleged ;  but  I  think 
it  was  not  intended  by  the  legislature  that  the  section  should 
have  so  limited  an  operation.  A  party  may  allege  both  the 
truth  and  mitigating  circumstances ;  but  he  is  not  required  to 
allege  the  former  in  order  to  be  entitled  to  present  the  latter." 
In  Follett  agt.  Jewett,  SELDEN,  justice,  says,  "  There  is  noth- 
ing in  the  165th  section  which  imperatively  calls  for  the  inter- 
pretation given  to  it  in  Graham  agt.  Stone.  I  feel  constrained, 
therefore,  to  hold  that  matter  in  mitigation  may  be  pleaded 
either  with  or  without  a  justification." 

I  fully  concur  in  the  construction  given  by  these  two  deci- 
sions. In  my  judgment,  the  very  object  of  the  enactment  was 
to  do  away  with  the  unjust  and  absurd  rules  of  the  courts,  which 
to  the  disgrace  of  our  judicial  system  had  so  long  embarrassed 
defendants  in  their  defence  to  actions  of  verbal  or  written  slan- 
der, and  oftentimes  prevented  their  giving  the  truth  in  evidence 
in  justification  or  mitigation. 

In  construing  pleadings  under  the  Code,  it  should  be  borne 
in  mind  that  "all  the  forms  of  pleading  heretofore  existing 
are  abolished ;  and  [that]  hereafter  the  forms  of  pleading  in 
civil  actions,  in  courts  of  record,  and  the  rules  by  which  the 
sufficiency  of  pleadings  is  to  be  determined,  are  those  prescribed 
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by  the  Code."  (§  140.)  Among  the  rules  prescribed  are  those 
in  §  165. 

In  giving  construction  to  the  provisions  of  the  Code,  I  hold 
it  my  duty  to  endeavor  to  ascertain,  if  possible,  the  object  and 
intention  of  the  legislature,  the  evil  to  be  remedied,  and  the 
good  to  be  done ;  and  then  to  give  to  it  such  construction  as 
will  accomplish  the  object  sought. 

Keeping  these  objects  in  view,  I  am  fully  satisfied  that  the 
legislature  intended  to  give  to  a  defendant  in  slander  the  right 
to  allege  in  his  answer  both  the  truth  of  the  matter  charged, 
and  mitigating  circumstances,  or  either :  that  they  should  be 
stated  separately,  and  that  it  is  not  necessary  to  plead  the 
former  in  order  to  set  up  the  latter.  Were  a  different  construc- 
tion to  prevail,  one  of  the  best  provisions  of  the  Code  would 
be  rendered  nugatory. 

Until  the  court  of  appeals,  therefore,  or  the  supreme  court 
at  general  term,  shall  determine  upon  a  different  rule,  I  shall, 
in  actions  of  slander,  hold  that  all  matter,  properly  receivable 
in  evidence,  may  be  pleaded  in  mitigation  of  damages,  either 
with  or  without  a  justification. 

Second.  The  plaintiff's  counsel  insists,  in  the  second  place, 
that  the  matter  set  up  in  the  answer  in  mitigation  of  damages 
is  not  admissible  in  evidence  for  that  purpose ;  that  therefore 
it  has  no  business  upon  the  record,  and  should  be  stricken  out ; 
and  that  plaintiff's  remedy  to  purge  the  record  is  by  motion  to 
strike  out,  and  not  by  demurrer. 

The  way  to  get  rid  of  such  objectionable  matter  on  the  record 
is  by  motion,  and  not  by  demurrer.  The  answer  was  not  de- 
murrable  for  two  reasons  : — 

First.  Because  the  facts  averred  did  not  purport  to  be  a  de- 
fence, but  only  a  mitigation  of  the  cause  of  action  set  forth  in 
the  complaint.  (Newman  agt.  Otto,  4  Sand.  668.) 

Second.  Because  a  demurrer  is  only  allowable  when  the  an- 
swer contains  new  matter  constituting  a  counter  claim.  (Code, 
§  153.) 

Is  the  matter  set  up  in  the  answer  in  mitigation  of  damages 
admissible  in  evidence  for  that  purpose  ?  It  will  be  observed, 
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that  the  Code  nowhere  prescribes  what  shall  constitute  "  miti- 
gating circumstances,"  or  gives  any  definition  to  those  words. 
It  simply  provides  that  any  mitigating  circumstances  may  be 
alleged  to  reduce  the  amount  of  damages.  Did  the  legislature, 
by  section  165  of  the  Code,  change  anything  more  than  the 
rule  of  pleading  in  actions  of  slander,  or  did  it  intend  to  change 
both  the  rules  of  pleading  and  evidence  in  such  actions,  and 
has  it  done  so  1  If  not,  we  are  governed  by  the  same  rules  as 
formerly  in  the  admission  and  rejection  of  evidence.  But  if 
both  rules  are  changed,  then  the  door  of  defence,  in  actions  of 
slander,  is  thrown  wide  open ;  and  hereafter  defendants  in  such 
actions  are  to  be  placed  upon  the  same  footing  as  defendants  in 
other  actions. 

In  my  judgment,  the  legislature  not  only  intended  to  change, 
but  has  changed  both  the  rule  of  pleading  and  the  rule  of  evi- 
dence in  such  actions,  by  the  enactment  of  section  165.  That 
section  authorizes  the  defendant  to  allege  in  his  answer  any 
mitigating  circumstances,  and  to  give  the  same  in  evidence. 
The  legislature  could  not  have  expressed  their  intention  in  more 
simple,  clear,  and  effective  language.  "  Any  facts  and  circum- 
stances." These  words  are  used  in  their  enlarged  sense,  and 
should  not  receive  a  limited  construction.  The  word  "  any," 
means  "  all ;"  and  "  facts  and  circumstances  "  are  to  be  contra- 
distinguished from  reports  and  rumors.  I  am,  therefore,  of  the 
opinion  that  a  defendant  in  slander  may  now,  under  an  answer 
properly  setting  forth  the  matter  in  mitigation,  give  in  evidence 
to  reduce  the  amount  of  damages  any  or  all  facts  and  circum- 
stances which  have  a  legitimate  tendency  to  disprove  malice, 
or  show  that  the  truth  of  the  charge  was  probable,  or  properly 
inferable,  and  even  the  truth  of  the  charge  itself. 

"  Originally  all  this  might  be  done  under  the  general  issue." 
"  The  case  of  Smith  agt.  Harrison  (1  Lord  Raymond's  Rep. 
727)  shows  that  such  was  the  law  at  that  early  period ;  and 
this  practice  was  in  harmony  with  the  general  principles  ap- 
plicable to  other  cases."  It  is  true,  that  under  such  rule  plain- 
tiffs were  frequently  surprised  by  proof  of  facts  which  they  had 
not  come  prepared  to  meet.  And  the  evil  became  so  great  in 
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the  opinion  of  the  English  judges  that  the  common  pleas  bench, 
in  the  case  of  Underwood  agt.  Parks,  (2  Strange,  1200,)  refused 
to  allow  a  defendant,  under  a  plea  of  not  guilty,  to  prove  the 
truth  of  the  charge  in  mitigation  of  damages,  the  chief  justice 
saying,  that,  "  at  a  meeting  of  all  the  judges  of  the  common 
pleas,  a  large  majority  of  them  had  determined  not  to  allow  it 
for  the  future ;  but  that  it  should  be  pleaded,  whereby  the 
plaintiff  might  be  prepared  to  defend  himself,  as  well  as  to 
prove  the  speaking  of  the  words."  "  It  is  this  little  item  of 
judicial  legislation  which  has  caused  all  the  trouble.  The  em- 
barrassment consequent  upon  it  has  been  felt  from  that  day  to 
the  present.  The  object  of  the  rule  was  just  and  right;  but 
its  effect,  when  operating  in  connection  with  other  established 
rules,  was  not  foreseen.  The  defendant  was  placed  in  this 
dilemma :  by  the  established  rules  of  pleading,  nothing  short 
of  a  justification  could  be  spread  upon  the  record.  The  de- 
fendant was,  therefore,  prevented  from  pleading  the  absence 
of  malice  in  mitigation  ;  and  by  the  decision  in  Underwood  agt. 
Parks  he  was  prevented  from  giving  it  in  evidence  without 
being  pleaded."  See  the  very  learned  .opinion  of  justice  SEL- 
DEN  upon  this  question  in  Follett  agt.  Jewett,  from  which  the 
above  extracts  are  taken. 

This  difficulty  the  Code  was  intended  to  obviate  ;  and  I  think 
it  has  done  so  by  allowing  the  defendant  to  set  up  in  his  answer 
the  facts  and  circumstances  upon  which  he  relies  to  mitigate 
the  damages,  so  that  the  plaintiff  may  be  informed  of  what  he 
has  to  meet,  and  come  to  trial  prepared  to  rebut  or  explain  them ; 
and  then  permitting  the  defendant  to  prove,  on  the  trial,  such  of 
those  facts  and  circumstances  as  are  legitimate  for  that  purpose. 

In  the  case  under  consideration,  if  the  defendant  can  prove 
the  acts,  sayings,  and  doings  of  the  plaintiff,  as  set  up  in  the 
answer,  they  are  facts  and  circumstances  proper  for  the  con- 
sideration of  the  jury  in  estimating  the  injury  which  the  plain- 
tiff has  sustained  by  the  slanderous  words  of  the  defendant. 
For  it  will  hardly  be  contended  that  a  female,  guilty  of  the 
various  lewd  and  improper  acts  alleged  in  the  answer,  is  en- 
titled to  the  same  measure  of  damages  for  an  imputation  upon 
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her  chastity,  as  one  whose  whole  life  has  been  above  suspicion 
or  reproach.  But  the  proof  must  be  of  facts  and  circumstances, 
not  of  reports  and  rumors.  The  latter  stand  upon  the  same 
footing  now  as  before  the  Code,  and  are  not  admissible  (Maper 
agt.  Weeks,  4  Wen.  469)  except  that  there  may  be  instances 
where  reports  would  have  a  legitimate  tendency  to  disprove 
malice  ;  in  which  case  they  would  be  admissible. 

It  is  no  excuse  to  the  defendant  for  making  a  slanderous 
charge  against  a  party,  that  others  have  made  the  same  charge. 
But  to  assert- that  others  have  made  such  a  charge  is  a  different 
matter.  In  an  action  to  recover  damages  for  the  latter  asser- 
tion, it  would  be  proper  for  the  defendant  to  show  in  mitiga- 
tion, as  tending  to  rebut  the  presumption  of  malice,  that  the 
person  named  had  made  the  charge. 

I  do  not  intend  to  be  understood  as  now  deciding  that  all 
the  matter  set  up  in  the  second  part  of  the  answer  should  be 
received  in  evidence  on  the  trial  of  this  cause ;  but  a  part  of  it, 
if  proved,  will  be  proper  for  the  consideration  of  the  jury  in 
mitigation  of  damages;  and  on  the  trial  circumstances  may 
arise  when  the  whole  of  it  can  be  made  available  by  the  de- 
fendant for  the  same  purpose. 

The  motion  to  strike  out  must  be  denied. 


COURT  OF  APPEALS. 

HORATIO  AVERILL  and  WILLIAM  J.  AVERILL  agt.  THERON 
PATTERSON. 

la  all  actions  where  the  plaintiff  ditcontinues,  he  must  enter  an  order  to  that 
effect  with  the  clerk.  The  Code  has  not  changed  or  superseded  the  former 
practice  in  this  respect,  but  has  by  §  469  preserved  it. 

Therefore,  where  the  defendant  pleaded  the  pendency  of  a  former  suit  for  the 
same  cause — the  plaintitTs  replication  averring  that  the  former  suit  bed 
been  discontinued  by  a  notice  in  writing  served,  &c.,  was  held  defective 
on  demurrer,  in  not  stating  that  an  order  of  discontinuance  had  been  duly 
entered. 
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A  reply  of  discontinuance  of  a  former  suit  without  averring  payment  of  costs 
is  good  where  it  does  not  appear  that  the  defendant  appeared  in  that  suit. 

Where  the  defendant  pleads  the  pendency  of  a  former  suit,  the  plaintiff  may  dis- 
continue, and  his  reply  of  discontinuance  will  be  a  good  answer  to  the  plea. 

October  Term,  1853. — This  case  comes  before  this  court  on 
appeal  from  a  judgment  of  the  supreme  court  rendered  on  a 
demurrer  interposed  by  the  defendant  to  the  reply  of  the  plain- 
tiffs. The  complaint  is  upon  a  promissory  note.  The  answer 
sets  up  the  pendency  of  a  former  suit  at  the  time  of  commence- 
ment of  this  action.  The  plaintiffs  allege  in  their  reply  that 
the  former  suit  was  discontinued  by  a  notice  in  writing  to  that 
effect  served  upon  the  defendant  before  the  answer  in  this  cause 
was  verified  or  served  upon  the  attorney  of  the  plaintiffs,  and 
to  this  reply  the  defendant  demurs,  and  states  the  following 
causes  of  demurrer.  1st.  The  plaintiffs  do  not  show  in  and  by 
said  reply  that  said  former  action  mentioned  in  said  answer 
was  ever  discontinued.  2d.  The  reply  is  insufficient  in  not 
averring  that  said  former  action  was  discontinued  by  an  order 
or  rule  to  that  effect,  entered  in  said  cause,  and  notice  thereof 
served  on  the  defendant.  3d.  The  reply  is  insufficient,  in  not 
showing  that  the  costs  in  the  former  action  mentioned  in  said 
reply  were  paid  by  the  plaintiffs,  or  offered  to  be  paid ;  and, 
4th.  That  the  reply  is  insufficient,  for  the  reason  that  it  admits 
that  the  former  suit,  mentioned  in  said  answer,  was  pending  at 
the  commencement  of  this  action,  and  it  is  not  sufficient  to  aver 
that  it  has  been  discontinued  since  that  time. 

JOSHUA  A.  SPENCER,  for  plaintiff's. 
N.  HILL,  jr.,  for  defendant. 

By  the  court — MASON,  J.  I  will  consider  these  objections 
in  the  reverse  order  in  which  they  are  stated,  and  as  to  the 
fourth  and  last  objection,  it  is  not  well  taken.  The  rule  is  well 
settled  with  us,  that  upon  a  plea  or  answer  of  the  defendant, 
showing  the  pendency  of  the  first  suit,  it  is  competent  for  the 
plaintiff  to  discontinue  the  first  suit,  and  a  replication  of  such 
discontinuance  is  a  good  answer  to  the  plea.  (Marston  agt. 
Lawrence  &  Dayton,  1  John.  Ca.  397 ;  1  Barn,  and  C.  649 ; 
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Beals  agt.  Cameron,  3  How.  Pr.  R.  414;  4  HUTs  R.  166.) 
The  third  objection,  that  the  reply  does  not  allege  that  the 
costs  of  the  former  suit  were  paid,  is  not  well  taken.  The 
practice  seems  to  have  been  well  settled  with  us,  that  a  rule  or 
order  of  discontinuance  entered  after  the  appearance  of  the 
defendant  is  a  nullity  without  the  payment  of  costs.  (10  J.  R. 
367 ;  1  W.  R.  13 ;  12  W.  R.  191 ;  4  HMs  R.  167 ;  7  W.  R. 
511 ;  7  HiWs  R.  521.)  It  was  expressly  held,  however,  by 
the  court  of  dernier  resort  in  this  state,  in  the  case  of  Smith 
agt.  White,  (7  Hill's  R.  520,)  that  the  rule  of  discontinu- 
ance was  effective  to  discontinue  the  suit  without  the  payment 
of  costs,  if  entered  before  the  defendant  had  appeared  in  the 
suit.  In  the  case  under  consideration  there  is  nothing  in  the 
pleadings  to  show  that  the  defendant  ever  appeared  in  that  suit, 
and  I  infer  from  the  reply  that  there  was  no  appearance  in  the 
suit,  as  the  reply  alleges,  that  the  notice  of  discontinuance  was 
served  on  the  defendant  himself  instead  of  an  attorney.  The 
remaining  objection  is,  that  a  notice  of  discontinuance  is  in- 
effectual to  discontinue  the  suit  without  a  rule  or  order  to  that 
effect  entered  in  the  cause.  The  practice  was  well  settled  in 
the  supreme  court  of  this  state  up  to  the  time  of  the  revolution 
produced  by  the  Code,  that  a  rule  of  discontinuance  must  be 
entered.  It  was  indispensable  to  the  discontinuance  of  the 
cause,  and  without  it  all  else  was  ineffectual  to  discontinue  it. 
(BurriPs  Pr.  148,  383  ;  Graham's  Pr.  603,  604  ;  10  J.  R.  367 ; 
1  W.  R.  13;  7  W.  R.  511;  12  W.  R.  191;  4  HUTs  R.  167; 
13  Barb.  R.  185.)  The  Code  of  Procedure  makes  no  specific 
provision  on  the  subject,  nor  do  the  present  rules  of  the  court. 
The  469th  section  of  the  Code,  however,  provides  that  when 
the  rules  and  practice  of  the  court,  in  civil  actions,  are  consist- 
ent with  it,  they  shall  be  in  force,  subject  to  the  power  of  the 
court,  to  relax,  modify,  or  alter  the  same ;  and  by  the  90th  rule 
of  the  court,  it  is  provided  that  where  no  provision  is  made  by 
statute,  or  by  these  rules,  the  proceedings  shall  be  according  to 
the  customary  practice  as  it  has  heretofore  existed  in  the  court 
of  chancery  and  supreme  court.  The  long  settled  practice  of 
entering  the  rule  of  discontinuance  is  certainly  consistent  with 
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the  practice  under  the  Code,  and  the  continuance  of  the  practice 
is,  it  seems  to  me,  preserved  in  the  most  explicit  terms  by  the 
469th  section  of  the  Code,  and  the  90th  rule  of  the  supreme 
court,  and  such  is  the  construction  put  upon  this  section  of  the 
Code,  and  this  rule  of  court,  by  the  supreme  court,  in  Bedell 
agt.  Powell.  (3  Barb.  R.  §  183  ;  see  pp.  185, 186.)  There  is,  it 
seems  to  me,  very  great  fitness  in  this  practice.  The  idea  of 
discontinuing  a  suit  by  the  bare  service  upon  the  party,  or  his 
attorney,  of  a  notice,  is  certainly  a  very  loose  and  dangerous 
practice  to  sanction.  The  notice  of  discontinuance  may  be 
served  upon  the  defendant  personally,  before  any  appearance 
by  attorney  in  the  cause,  and  the  notice  may  be  served  by  the 
plaintiff  himself,  and  this  notice  of  discontinuance  may  be  lost, 
and  the  plaintiff  proceed  to  judgment  in  the  action,  and  then 
comes  a  contest  between  the  parties,  as  to  whether  the  judg- 
ment shall  be  set  aside,  and  this,  of  course,  must  be  determined 
upon  affidavits  and  upon  the  oath  of  the  parties,  and  which 
offers  the  strongest  temptation  to  perjury  on  the  part  of  the 
plaintiff  to  hold  on  to  a  judgment  which  he  has  already  obtain- 
ed, and  if  he  shall  deny  on  oath  such  service,  the  defendant 
may  be  in  many  cases  remediless,  and  such  a  judgment  may 
be  procured  by  the  plaintiff  after  service  of  his  notice  of  dis- 
continuance, and  the  defendant  know  nothing  of  it,  and  if  the 
defendant  should  chance  to  die  before  the  plaintiff  seeks  to 
enforce  his  judgment,  I  do  not  see  how,  in  many  cases,  his  per- 
sonal representatives  could  ever  get  rid  of  the  judgment. 
There  is  no  hardship  in  requiring  the  plaintiff  to  enter  an  order, 
where  he  desires  to  discontinue  his  action,  and  then  the  records 
of  the  court  will  always  show  the  fact,  and  will  leave  no  oppor- 
tunity for  dispute  between  the  parties.  The  clerk  of  each 
county  in  the  state  is  required,  by  rule  4  of  the  court,  to  keep  a 
book  for  the  entry  of  such  orders,  and  I  think  we  should  require 
the  order  to  be  entered  in  all  cases.  If  I  am  right  in  the  views 
above  expressed,  that  it  was  necessary  that  an  order  should  be 
entered  to  discontinue  the  first  action,  then  the  reply  in  this 
case  is  bad,  as  no  such  thing  is  alleged  in  the  reply,  and  the 
court  below  erred  in  overruling  the  demurrer.  If,  however,  my 
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brethren  should  be  of  opinion  that  the  practice  of  formally  en- 
tering a  rule  or  order  discontinuing  the  suit  is  abolished  by  the 
Code,  then  the  reply  is  goo'd,  and  the  court  below  were  right  in 
overruling  the  demurrer.  The  court  being  of  opinion  that  the 
rule  or  order  of  discontinuance  must  still  be  entered,  the  judg- 
ment of  the  court  below,  overruling  the  demurrer,  must  be 
reversed,  and  judgment  given  for  the  defendant  on  the  demurrer. 


SUPREME  COURT. 

TALLMAN  and  others,  respondents,  agt.  HINMAN  and  others, 
appellants. 

An  order  denying  a  motion  to  set  aside  a  judgment,  and  for  leave  to  the  defend- 
ants to  appear  and  answer,  for  irregularity,  on  the  ground  that  no  court  is 
named  in  the  summons,  is  not  appealable. 

Monroe  General  Term,  September,  1854. 

JOHNSON,  WELLES,  and  T.  R.  STRONG,  Justices. 

The  summons  in  this  action  docs  not  contain  the  name  of  any 
court.  It  was  served  on  the  31st  of  October,  1853,  and  was 
not  accompanied  with  a  complaint.  The  defendants  did  not 
appear,  and  on  the  22d  of  November,  1853,  judgment  in  the 
action  against  the  defendants  was  entered  in  this  court  in  the 
clerk's  office  of  Cayuga  county.  A  motion  was  made  by  the 
defendants,  at  a  special  term  of  the  court  held  in  Syracuse,  be- 
fore Mr.  Justice  PRATT,  to  set  aside  the  judgment,  and  for  leave 
to  the  defendants  to  appear  and  answer,  for  irregularity,  in  that 
no  court  is  named  in  the  summons,  which  motion  was  denied. 
The  defendants  appealed  from  the  decision  to  the  general  term. 

GEORGE  RATHBUN,  for  appellants. 
WILLIAM  ALLEN,  for  respondents. 

By  the  court — T.  R.  STRONG,  Justice.  It  is  objected  prelimi- 
narily, that  the  order  at  special  term  was  not  appealable.  An 
appeal  could  not  be  taken  from  it  unless  the  order  is  within 
$  349  of  the  Code.  There  is  no  other  provision  which  author- 
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izes  the  appeal.  That  section  allows  an  appeal  from  an  order 
in  the  cases  specified  in  its  several  subdivisions,  but  it  is  clear 
that  none  of  them  embrace  this  order,  unless  it  is  the  third. 
The  third  subdivision  is,  "  when  it  involves  the  merits  of  the 
action,  or  some  part  thereof,  or  affects  a  substantial  right." 
In  St.  John  agt.  West,  (4  How.  Pr.  R.  329,)  the  word  "  merits," 
as  here  used,  is  held  to  mean  "  the  strict  legal  rights  of  the 
parties,  as  contradistinguished  from  those  mere  questions  of 
practice  which  every  court  regulates  for  itself,  and  from  all 
matters  which  depend  upon  the  discretion  or  favor  of  the  court ;" 
and  this,  I  think,  the  correct  interpretation.  It  cannot  be  con- 
tended that  this  order  involves  the  merits  of  the  action,  thus 
understanding  the  term  merits ;  it  relates  merely  to  a  matter  of 
practice — the  form  of  a  proceeding.  The  summons  is  not  void ; 
it  is  at  most  merely  voidable  for  an  omission  to  comply  with  the 
practice,  which,  however  proper,  is  entirely  dependent  upon 
the  discretion  of  the  court.  It  is  not  a  statutory  requisite  of  a 
summons  that  it  shall  state  the  name  of  the  court  in  which  the 
action  is  brought ;  §  128  of  the  Code,  which  prescribes  the  re- 
quisites of  a  summons,  is  silent  on  the  subject.  The  counsel 
for  the  defendants  supposes  that  the  57th  section  of  the  judici- 
ary act  (Laws  of  1847,  p.  335)  in  relation  to  the  return  of  pro- 
cess, is  applicable  to  this  case,  but  I  am  satisfied  this  is  a  mis- 
take. Does  the  order  then  affect  a  substantial  right  of  the  de- 
fendants ?  If  the  view  above  expressed,  that  the  order  relates 
merely  to  the  practice,  which  is  entirely  governed  by  the  dis- 
cretion of  the  court,  is  correct,  it  is  difficult  to  see  how  any  sub- 
stantial right  of  the  defendants  can  be  affected  by  it.  A  party 
cannot  be  said  to  have  a  right  to  what  a  court  has  a  discretion 
to  grant  or  withhold.  The  legislature  must  have  intended  by 
a  substantial  right,  a  fixed  determinate  right  independent  of  the 
discretion  of  the  court,  and  of  some  value.  Such  a  right  must 
exist  and  be  injuriously  affected  by  an  order  to  bring  a  case 
within  the  subdivision  above  given. 

The  preliminary  objection  must  therefore  be  sustained,  and 
the  appeal  dismissed. 
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SUPREME  COURT. 
JEMIMA  WILCOX  agt.  SARAH  CURTISS. 

Where  at  the  circuit  a  verdict  is  directed  for  the  plaintiff  subject  to  the  opinion 
of  the  court  at  general  term,  the  plaintiff  on  a  case  made  and  decided  in  his 
favor  is  entitled  to  a  trial  fee  of  an  issue  of  law  ($15.) 

Such  being  a  calendar  cause,  the  printer's  fee  for  the  case  and  points  (as  required 
by  rule  30)  is  a  proper  disbursement  charge  for  the  plaintiff — also  the  clerk's 
fee  ($1)  is  allowable.  . 

Chenango  Special  Term,  October,  1854. — Motion  by  the  de- 
fendant that  the  clerk  of  Chenango  county  readjust  the  costs  in 
this  action. 

R.  J.  BALDWIN,  for  motion. 
R.  BALCOM,  opposed. 

CRIPPEN,  Justice.  On  the  trial  at  the  circuit  a  verdict  was 
directed  for  the  plaintiff  subject  to  the  opinion  of  the  court  at 
general  term.  A  case  was  made  and  argued  at  general  term, 
and  judgment  ordered  for  the  plaintiff  on  the  verdict  with  costs. 

In  adjusting  the  plaintiff's  costs  the  clerk  allowed  fifteen  dol- 
lars for  a  trial  fee  of  an  issue  of  law  at  general  term  ;  six  dollars 
printer's  fees  for  printing  cases,  and  three  dollars  printer's  fees 
for  printing  plaintiff's  points ;  also  one  dollar  for  clerk's  fee  on 
trial  at  general  term.  The  defendant's  attorney  duly  objected 
to  the  allowance  by  the  clerk  of  each  of  the  foregoing  items. 
It  is  insisted  on  the  part  of  the  defendant  that  the  plaintiff  is 
not  entitled  to  any  costs  for  the  argument  of  the  case  at  gen- 
eral term ;  that  the  court  in  any  event  could  allow  but  ten  dol- 
lars costs  to  the  prevailing  party,  it  being  a  mere  motion,  the 
costs  of  which  are  prescribed  by  §  315  of  the  Code ;  and  inas- 
much as  the  order  of  the  court  at  general  term  omits  to  specify 
the  amount  of  costs,  none  can  be  allowed  to  the  prevailing 
party  on  the  motion  for  judgment  on  the  verdict.  It  appears 
that  the  judge  at  the  circuit  directed  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  supreme  court  at  general  term,  as 
authorized  by  §§  264  and  265  of  the  Code.  A  case  was  made 
and  settled  containing  the  proceedings  upon  the  trial ;  this  was 
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done  by  the  plaintiff's  attorney,  and  for  the  purposes  of  this 
motion  must  be  regarded  as  having  been  done  by  the  direction  of 
the  judge  on  the  trial  at  the  circuit.  (See  last  clause  of  rule  28.) 

I  am  of  opinion  that  this  was  a  calendar  case  for  the  general 
term — an  enumerated  motion  under  rule  27.  Enumerated  mo- 
tions are  motions  arising  on  special  verdict,  issues  of  law,  cases, 
appeals  from  inferior  courts,  and  appeals  by  virtue  of  §  348  of 
the  Code. 

Rule  28  requires  the  papers  to  be  furnished  in  a  case  like  the 
present  by  the  party  making  the  motion. 

The  plaintiff,  before  moving  for  judgment  on  the  verdict,  was 
bound  to  notice  the  case  for  argument,  and  cause  it  to  be  placed 
on  the  calendar  at  general  term.  (Rule  34.) 

Rule  30  directs  that  cases  and  points,  and  all  other  papers  in 
calendar  causes,  shall  be  printed  and  furnished  to  the  court  at 
general  term.  If  this  rule  is  not  complied  with,  the  court  will 
not  allow  an  argument  to  be  brought  on,  although  the  case  may 
be  upon  the  calendar.  It  seems  to  me  on  a  careful  examination 
and  comparison  of  the  sections  of  the  Code  and  rules  of  the 
court  bearing  upon  the  point  presented  in  this  case,  that  the 
argument  of  the  motion  for  judgment  on  the  verdict  must  be 
regarded  a  trial  of  an  issue  of  law  within  the  purview  of  §  307 
of  the  Code. 

The  simple  facts  of  the  case  are,  that  the  questions  of  fact 
were  tried  at  the  circuit ;  the  questions  of  law  were  reserved 
for  argument  and  trial  at  general  term ;  a  case  was  made  by 
direction  of  the  judge,  duly  settled  and  noticed  for  argument  at 
general  term,  placed  on  the  calendar,  argued  and  decided. 
The  court  ordered  judgment  for  the  plaintiff  on  the  verdict  with 
costs.  I  think  the  plaintiff  is  entitled  to  the  trial  fee  of  the 
issue  of  law  at  general  term. 

If  this  was  properly  a  calendar  case,  which  I  am  inclined  to 
hold  it  to  be,  then  the  printing  of  the  case  for  the  court,  and  the 
points  of  counsel,  were  required  by  rule  30 ;  consequently  the 
printer's  fees  was  a  proper  item  of  disbursement  to  be  allowed 
to  the  plaintiff.  The  clerk  also  was  entitled  to  a  fee  of  one 
dollar  for  the  trial  of  the  issue  of  law.  (§  312  of  the  Code.) 
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On  the  whole  case,  therefore,  I  am  inclined  to  the  opinion 
that  the  taxation  of  the  costs  by  the  clerk  may  be  authorized 
and  upheld  by  the  provisions  of  the  Code  and  the  rules  of  the 
court.  I  shall  therefore  deny  the  motion,  but  without  costs. 


SUPREME  COURT. 

C.  SCHWARTZ  agt.  THE  POUGHKEEPSIE  MUTUAL  FIRE  INSUR- 
ANCE COMPANY. 

A  per  centagc,  under  the  Code,  is  allowed  to  the  successful  party  in  the  second 
judicial  district  in  all  cases  where  there  has  been  a  trial.  But  this  allowance 
must  depend  upon  the  circumstances  of  each  particular  case.  It  will  not  be 
allowed  in  consequence  of  the  employment  of  extra  counsel  from  abroad. 

Orange  Special  Term,  November,  1854. — The  plaintiff  at  the 
last  Dutchess  circuit,  before  Mr.  Justice  BROWN,  recovered  a 
verdict  against  the  defendants,  and  at  this  term  the  plaintiff 
moved  for  a  per  centage  allowance  in  addition  to  the  regular 
bill  of  costs.  The  plaintiff's  attorney,  Jacob  B.  Jewett,  Esq., 
stated  in  his  affidavit,  that  the  examination  of  the  question, 
whether  the  plaintiff  had  made  an  assignment  of  the  policy  after 
the  loss  had  been  incurred  and  the  effect  thereof,  presented  "  a 
difficult  and  extraordinary  question"  and  that  on  the  trial  of  the 
cause  counsel  from  New- York  were  in  attendance. 

In  opposition  it  was  shown  that  the  plaintiff's  complaint  con- 
tained about  nine  folios,  and  that  the  trial  of  the  cause  did  not 
exceed  two  hours,  and  that  the  only  question  was  one  of  fact, 
whether  the  plaintiff  had  or  had  not  made  the  assignment  con- 
trary to  the  conditions  of  the  policy. 

J.  B.  JEWETT,  for  plaintiff. 
LEONARD  MAISON,  for  defendants. 

BROWN,  Justice,  remarked,  that  it  had  been  the  practice  in 
this  district  to  allow  a  per  centage  in  addition  to  the  costs  al- 
lowed by  the  Code,  in  every  case  where  there  has  been  a  trial ; 
that  if  the  defendant,  by  his  pleading,  put  the  plaintiff  to  extra 
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expence  in  preparing  for  trial,  he  has  no  ground  to  complain, 
if  the  court  shall  impose  upon  him  costs  sufficient  to  remunerate 
the  plaintiff  that  expence.  This  was  the  obvious  meaning  and 
design  of  the  Code.  But  he  wished  the  bar  expressly  to  under- 
stand, that  such  per  centage  will  not  be  allowed  for  the  purpose 
of  paying  counsel  fees  to  lawyers  from  New- York  or  anywhere 
else,  generally.  The  allowing  of  a  per  centage  depends  upon 
the  circumstances  of  each  particular  case — there  cannot  neces- 
sarily be  any  fixed  general  rule  upon  the  subject.  That  this 
was  an  ordinary  and  plain  case,  and  he  would  allow  to  the 
plaintiff  one  and  a  half  per  cent,  on  the  amount  of  the  verdict, 
and  this  without  the  costs  of  the  motion.  Costs  of  such  motions 
have  not  been,  and  he  thought  should  not  be  allowed. 


SUPREME  COURT. 
JAMES  POTTER  agt.  HARRY  BUSHNELL. 

In  technical  law  language,  he  who  pays  or  lends  a  bank  note,  or  transfers  any 
thing  in  action  negotiable  at  common  law,  is  an  assignor.  This  sense  has 
been  applied  to  the  word  as  it  is  used  in  the  399th  section  of  the  Code. 
(11  Barb.  634.  It  seems,  that  had  this  been  presented  as  an  original  ques- 
tion without  the  weight  of  authority,  the  term  in  that  section  would,  have 
been  construed  as  applicable  only  to  cases  where,  by  the  operation  of  the 
lllth  section  of  the  Code,  the  right  to  maintain  an  action  has  been  given 
to  the  assignee.) 

Where  an  assignor  of  a  promissory  note,  through  whom  the  plaintiff  derives  his 
title,  is  examined  as  a  witness,  the  defendant  may  be  examined  as  a  witness  on 
his  own  behalf,  without  being  required  to  specify  the  matters  to  which  he  pro- 
poses to  testify.  He  may  be  offered  as  a  witness  generally — should  it  be  pro- 
posed to  extend  his  examination  beyond  the  matters  embraced  in  the  testimony 
of  the  assignor,  the  evidence,  upon  objection,  may  be  excluded. 

Albany  General  Term,  February,  1854. 

WRIGHT,  HARRIS,  and  WATSON,  Justices. 

This  was  an  appeal  from  a  judgment  upon  the  report  of  a 
referee.  The  action  was  upon  a  note,  in  the  words  and  figures 
following : 
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"  $500,  Thirty  days  from  date  I  promise  to  pay  to  the  order 
of  J.  Diossey,  at  the  Manhattan  Bank,  five  hundred  dollars, 
with  interest,  value  received  Utica,  September,  30,  1851. 

"  Endorsed.     J.  Diossey."  "  H.  Bushnell." 

The  referee  found,  as  facts  proved  in  the  case,  that  the  de- 
fendant made  and  executed  the  note,  and  delivered  it  to  one 
George  W.  Bushnell,  who  procured  it  to  be  endorsed  by  the 
payee,  and  before  maturity  sold  and  delivered  it  to  one  Stephen 
Sweet,  and  that  Sweet,  for  a  valuable  consideration,  sold  and 
delivered  the  note  to  Royal  Ball,  who,  for  a  valuable  consider- 
ation, transferred  it  to  the  plaintiff. 

Upon  the  trial  Sweet  and  Ball  were  examined  as  witnesses 
on  behalf  of  the  plaintiff,  after  which,  the  defendant  was  offered 
as-  a  witness  on  his  own  behalf,  on  the  ground  that  an  assignor 
of  the  thing  in  action,  through  whom  the  plaintiff  derived  title, 
had  been  examined  as  a  witness.  The  plaintiff's  counsel  ob- 
jected, and  the  referee  sustained  the  objection,  and  the  defend- 
ant's counsel  excepted  to  the  decision.  The  referee  reported 
in  favor  of  the  plaintiff  for  the  amount  of  the  note  with  interest. 

JOB  PIERSON,  for  plaintiff. 
LYMAN  TREMAIN,/OT  defendant. 

By  the  court — HARRIS,  Justice.  The  note  in  suit  is  a  thing 
in  action.  Having  been  endorsed  in  blank  by  the  payee,  it  be- 
came transferable  by  delivery.  It  was  so  transferred  by  George 
W.  Bushnell  to  Sweet,  and  by  Sweet  to  Ball,  and  again  by 
Ball  to  the  plaintiff.  It  has  been  held  that  the  person  who 
thus  transfers  a  note  is  an  assignor  within  the  meaning  of  §  399 
of  the  Code.  (Bump  agt.  Van  Orsdale,  11  Barb.  634.) 

Had  the  question  been  presented  without  the  weight  of 
authority  on  either  side,  I  should  have"  been  inclined  to  con- 
strue the  term  as  applicable  only  to  cases  where,  by  the  opera- 
tion of  the  lllth  section  of  the  Code,  a  right  to  maintain  an 
action  has  been  given  to  the  assignee.  I  admit  that  the  party 
who  transfers  negotiable  paper,  either  by  endorsement  or  de- 
livery, is,  in  legal  parlance,  an  assignor,  and  yet,  no  one  but  a 
lawye-  would  so  understand  it.  The  word,  in  its  popular 
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sense,  is  confined  to  those  who  transfer  a  right  of  action  not 
transferable  at  common  law.  Such  I  believe  to  have  been  the 
sense  in  which  the  legislature  used  the  term  in  the  section  of 
the  Code  under  consideration.  The  leading  object,  every 
where  conspicuous  in  the  provisions  of  the  Code  in  relation  to 
the  examination  of  witnesses,  is  to  remove  obstacles  which  the 
rules  of  the  common  law  had  interposed  in  the  way  of  eliciting 
the  whole  truth,  and  not  to  impose  new  restraints.  I  do  not 
think  it  was  intended  to  prohibit  the  unrestricted  examination 
of  any  witness  who  would  have  been  competent  at  common 
law.  (See  Gagoe  agt.  Allen,  16  Barb.  580.) 

In  these  views  my  brethren  concur,  and  yet  we  also  agree, 
that  it  is  better  to  adopt  the  construction  which  has  already 
been  given,  rather  than  establish  a  conflicting  precedent.  In 
doing  this,  we  offer  no  violence  to  the  language  of  the  legisla- 
ture. In  technical  law  language,  he  who  pays  or  lends  a  bank 
note,  or  transfers  any  thing  in  action  negotiable  at  common 
law,  is  an  assignor.  This  sense  has  been  applied  to  the  word 
as  it  is  used  in  the  399th  section  of  the  Code.  It  will  bear  this 
construction,  and,  therefore,  for  the  sake  of  uniformity  in  prac- 
tice, as  well  as  in  deference  to  the  opinion  of  our  enlightened 
brethren,  we  yield  to  it.  V 

Nor  do  I  think,  that  in  offering  himself  as  a  witness,  the  de- 
fendant was  required  to  specify  the  matters  to  which  he  pro- 
posed to  testify.  The  proper  practice  is  to  offer  the  party  as 
a  witness  generally.  He  is  to  be  sworn,  like  any  other  witness, 
to  give  testimony  in  the  action.  Should  it  be  proposed,  upon 
his  examination,  to  go  beyond  the  matters  embraced  in  the  tes- 
timony of  the  assignor,  the  evidence,  upon  objection,  would  be 
excluded.  I  am  of  opinion,  therefore,  that  the  defendant  was 
a  competent  witness  on  his  own  behalf,  and  that  the  referee 
was  not  at  liberty  to  exclude  him  because  he  did  not  offer  him- 
self as  a  witness  to  the  same  facts,  merely  to  which  the  assign- 
ors of  the  note  had  testified.  The  judgment  must,  therefore, 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.  ' 
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A  decision, "  sustaining  or  overruling  a  demurrer,"  may  be  appealed  from  as  an 
order,  before  judgment  is  entered.  And  that,  too,  whether  the  demurrer  goes 
to  the  whole  or  only  a  part  of  the  pleading.  *(  See  Lewis  agt.  Acker,  S  How. 
Pr.  R.  414,  adverse;  and  4  Sand.  S.  C.  R.  702, in  accordance  with  this  de- 
cision.) 

A  plaintiil"  may  sustain  his  action  against  a  railroad  company  for  personal  injuries 
received  while  riding  in  their  cars,  where  he  avers  negligence  and  a  want  of 
care  on  the  part  of  the  defendants,  notwithstanding  he  alleges  that  the  con- 
tract by  which  the  company  agreed  and  was  bound  to  carry  him  was  made 
with  another — the  United  States,  and  not  with  himself. 

If  the  company  undertook  to  carry  the  plaintiff  at  all,  no  matter  though  their 
undertaking  was  with  the  United  States  and  not  with  him,  the  undertaking 
itself  charged  them  with  the  ditty  of  carrying  him  with  reasonable  care  and 
skill. 

If  the  company  refused  to  carry  the  plaintiff  at  all,  then  an  action  for  breach  of 
contract  might  be  brought  by  the  United  States. 

Albany  General  Term,  February,  1854. 

WRIGHT,  HARRIS,  and  WATSON,  Justices. 

Appeal  from  order  overruling  demurrer.  The  complaint  con- 
tains two  counts,  the  first  of  which  states,  that  the  defendants 
are  a  corporation  engaged  in  carrying  passengers  and  freight 
from  Greenbush  to  Boston  by  railroad — that  they  had  entered 
into  a  contract  with  the  United  States,  by  which,  for  a  stipulated 
price  and  period  they  had  agreed  to  transport  upon  their  rail- 
road, and  in  their  cars,  the  mail  and  mail-agent — that  tin 
plaintiff  was  the  mail-agent  on  that  route,  in  the  employ  of  the 
United  States — that  on  the  25th  of  June,  1851,  the  defendants, 
in  pursuance  and  in  consideration  of  their  contract  with  the 
United  States,  received  the  plaintiff  as  such  mail-agent  into 
one  of  their  railroad  cars,  and  "  the  said  plaintiff,  for  the  con- 
sideration aforesaid,  became,  and  was  a  passenger  in  said  cars, 
to  be  thereby,  and  by  the  said  defendants,  safely  and  with  dur 
care  and  skill  carried  and  conveyed  from  Greenbush  to  Wor- 
cester, and  which  the  defendants  then  and  there  undertook, 
and  were  bound  to  do" — that  the  defendants,  not  regarding 
their  said  undertaking  and  obligation,  did  not,  nor  would, 

VOL.  X.  7 
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safely,  and  with  due  care  and  skill,  carry  the  plaintiff  as  such 
passenger,  but  failed  and  neglected  so  to  do,  and  on  the  con- 
trary thereof,  so  carelessly,  unskilfully,  and  improperly  man- 
aged in  that  behalf,  that  afterward,  and  while  the  said  car 
was  proceeding  on  the  railroad  from  Greenbush  to  Worcester, 
and  while  the  plaintiff  was  such  passenger  therein,  the  car,  by 
and  through  the  defectiveness  and  insufficiency  of  the  same, 
and  of  the  construction  and  materials  thereof,  or  of  the  engine 
and  tender,  or  of  some  one  of  the  cars  of  the  train  to  which  the 
car  was  attached,  and  by  and  through  the  carelessness,  unskil- 
fulness,  improper  conduct,  and  default  of  the  defendants,  and 
their  officers,  agents,  and  servants  in  that  behalf,  and  in  the 
running,  managing,  and  conducting  of  the  car,  and  train,  and 
the  engine,  was  broken  in  pieces  and  thrown  off  the  railroad 
track,  and  thereby,  then  and  there,  the  ribs  of  the  plaintiff  and 
the  bones  and  parts  adjacent  thereto,  and  the  limbs  of  the 
plaintiff  became  and  were  dislocated,  bruised,  fractured,  and 
broken,  and  he  otherwise  grievously  hurt,  &c. 

To  this  first  count  the  defendants  demurred,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  complaint  contained  a  second  count  upon  which  an 
issue  of  fact  was  joined. 

The  issue  of  law  upon  the  demurrer  having  been  brought  to 
a  hearing  at  a  special  term,  the  demurrer  was  overruled,  with 
liberty  to  the  defendants  to  answer  that  part  of  the  complaint 
to  which  it  was  interposed  in  twenty  days  after  notice  of  the 
decision,  upon  payment  of  the  costs  of  the  issue  of  law  and  the 
proceedings  thereon,  to  be  taxed  by  the  clerk  or  one  of  the 
justices  of  this  court.  From  this  order  or  judgment  the  defend- 
ants appealed. 

W.  A.  BEACH,  for  plaintiff. 
J.  K.  PORTER,  for  defendants. 

By  the  court — HARRIS,  Justice.  If  the  recent  decision,  in 
Lewis  agt.  Acker,  (8  How.  414,)  is  to  be  followed,  this  appeal 
cannot  be  entertained.  It  is  there  held,  that  though  by  an 
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amendment  of  the  349th  section  of  the  Code,  adopted  in  1851, 
it  is  provided  that  an  order  sustaining  or  overruling  a  demurrer 
is  appealable,  yet,  as  there  is  no  such  thing  known  in  practice 
as  an  order  which  sustains  or  overrules  a  demurrer,  the  pro- 
vision must  remain  inoperative  "  until  we  get  a  new  edition  of 
the  Code."  In  other  words,  the  court  hold,  that  though  it  is 
apparent  that  it  was  the  intention  of  the  legislature  that  the 
party  against  whom  the  decision  upon  a  demurrer  should  be 
made,  might  have  the  decision  reviewed  upon  appeal,  before 
judgment,  yet  as,  being  ignorant  of  legal  practice,  it  has  failed 
to  express  that  intention  in  the  most  approved  and  technical 
language,  the  provision  itself  shall  be  declared  "  inoperative," 
and  the  legislative  intention  disregarded. 

But  is  it  so  clear  that  a  decision  like  those  in  question  may 
not,  without  much  violence  to  legal  accuracy,  be  called  an 
order  ?  The  distinguishing  characteristic  of  a  judgment  is,  that 
it  isfoutl,  while  that  of  an  order,  when  it  relates  to  proceedings 
in  an  action,  is,  that  it  is  interlocutory.  The  decision  upon  an 
issue  of  law,  either  sustaining  or  overruling  a  demurrer,  is,  I 
admit,  final  in  its  character.  Unless  reversed,  upon  appeal, 
judgment  must  be  entered  in  conformity  with  the  decision. 
But  it  is  very  much  a  matter  of  course,  when  a  demurrer  is 
allowed  to  permit  the  party  whose  pleading  is  found  defective 
to  amend,  upon  terms,  or  when  the  demurrer  is  overruled,  and 
it  appears  to  have  been  interposed  in  good  faith,  to  allow  the 
party  to  plead  over,  upon  payment  of  costs.  That  part  of  the 
decision  which  authorizes  further  pleading  in  the  action,  can- 
not, of  course,  be  regarded  as  final  in  its  character.  The  most 
that  can  be  said  of  such  a  decision  is,  that  it  is  a  conditional 
judgment.  It  is  analogous  to  the  old  rule  for  judgment  inter- 
locutory. In  my  judgment,  therefore,  it  is  no  very  great  mis- 
nomer to  call  such  a  decision  an  order. 

But  it  had  been  decided  just  previous  to  the  adoption  of  the 
amended  Code  of  1851,  that  the  decision  of  the  court  upon  a 
demurrer,  whether  leave  to  amend,  or  plead  over,  were  granted 
or  not,  was  a  judgment,  and  that  no  appeal  would  lie  from 
such  decision,  until  judgment  should  be  entered.  (Bentley  agt. 
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Jones,  4  Hmc.  335 ;  King  agt.  Stafford,  5  How.  30.)  Upon  the 
correctness  of  these  decisions  I  take  no  issue.  But,  in  view  of 
these  decisions,  and  shortly  after  they  were  promulgated,  the 
legislature  declared  that  an  appeal  might  be  taken  from  an  order 
*•  when  it  sustains  or  overrules  a  demurrer."  What  was  in- 
tended by  this  enactment?  It  could  not  be  that  it  was  merely 
designed  to  authorize  an  appeal  from  a  final  judgment  upon 
demurrer.  This  had  already  been  provided  for.  The  348th 
section  authorized  an  appeal,  upon  the  law,  from  any  judgment. 
It  is  to  be  observed,  too,  that  the  amendment  is  inserted,  not 
in  the  section  which  provides  for  appeals  from  judgments,  but 
in  the  succeeding  section,  which  allows  an  appeal  from  orders 
as  distinguished  from  judgments.  It  cannot  be  doubted,  I 
think,  that  it  was  the  purpose  of  the  legislature  to  allow  such 
decisions  to  be  reviewed  before  judgment.  Such  being  the 
clear  legislative  intention,  I  suppose  it  is  the  plain  duty  of  the 
court  to  give  it  effect,  rather  than  to  thwart  it  by  any  technical 
construction  or  narrow  criticism  upon  the  terms  employed  in 
giving  it  expression. 

This  view  of  the  amendment  in  question  \vas  taken  by  all 
the  justices  of  the  superior  court  of  New- York,  in  Reynolds  agt. 
Freeman.  (4  Sand.  702.)  The  court  say,  "  Section  349,  as 
amended,  permits  an  appeal  from  a  decision  upon  demurrer,  as 
from  an  order,  as  distinguished  from  a  judgment."  The  learned 
judge  who  pronounced  the  decision  in  that  case,  proceeds  to 
add,  what  I  regard  as  the  true  practice  in  such  cases,  that  "  if 
a  judgment  have  been  perfected  upon  the  decision  of  the 
demurrer,  the  appeal  must  be  from  such  judgment,  but  if  no 
judgment  have  been  entered,  the  party  may  appeal  from  the 
order  of  the  judge  sustaining  or  overruling  the  demurrer."  It  is 
true  that  in  Drummond  agt.  Husson,  (1  Duer,  633,)  the  same 
court  take  a  distinction  between  a  demurrer  to  a  whole  plead- 
ing and  a  demurrer  to  a  part  only.  Mr.  Justice  BOSWORTH 
was  of  opinion  that  a  decision  in  the  latter  case  might  be  ap- 
pealed from  as  an  order,  but  not  in  the  former.  The  question 
came  before  the  court  incidentally,  upon  the  taxation  of  costs, 
and  there  is  no  indication  of  any  intention  to  recall  their  deci- 


NEW-YORK  PRACTICE  REPORT*.  101 

Justus  Nolton  agt.  The  Western  Railroad  Corporation. 

sion  in  the  case  of  Reynolds  agt.  Freeman.  I  am  persuade  1 
that  enlightened  court  will  find,  upon  consideration,  that  the 
distinction  taken  is  untenable.  Upon  this  subject,  see  also 
Nellis  agt.  De  Forest.  (6  Haw.  413.) 

The  construction  of  the  provision  in  question  which  I  thus 
maintain  is  greatly  recommended,  as  I  am  sure  every  practicing 
lawyer  will  agree,  by  its  convenience.  A  demurrer  is  but  a 
legal  exception  to  the  sufficiency  of  a  pleading.  When  such 
exception  has  been  sustained  by  a  single  judge,  and  the  party 
whose  pleading  has  been  pronounced  defective  desires  to  take 
the  judgment  of  the  court,  at  general  term,  upon  the  decision, 
before  proceeding  further  in  the  action,  why  should  he  be 
obliged  to  allow  final  judgment  to  be  entered  against  him,  be- 
fore he  is  permitted  to  appeal?  If,  by  the  decision,  he  is 
allowed  to  amend,  upon  terms,  why  should  he  be  required  to 
forego  this  privilege,  as  a  condition  of  the  review?  If  the 
demurrer  is  overruled,  why  not  allow  the  decision  to  be  re- 
viewed without  having  final  judgment  entered,  when,  perhaps, 
if  finally  unsuccessful,  the  party  may  design,  and  the  court 
would  think  it  just  to  allow  him  to  plead  over  upon  the  merits. 
Such  considerations,  I  apprehend,  controlled  the  legislature 
when  they  adopted  the  second  subdivision  of  the  349th  section 
of  the  Code,  as  it  now  stands.  The  apprehension  that  having 
once  appealed  from  the  decision,  as  an  order,  the  unsuccessful 
party  might  again  appeal  after  judgment,  which  seems  to  have 
alarmed  the  court,  in  Lewis  agt.  Acker,  is,  I  think,  quite  im- 
aginary. The  court  will  never  be  troubled  with  such  appeals, 
except  in  cases  where  it  is  intended  to  take  the  judgment  of  a 
court  of  last  resort  upon  the  question,  and  then  they  should  be 
entertained. 

Having  determined  that  the  appeal  is  properly  taken,  it  be- 
comes necessary  to  examine  the  decision  upon  the  merits.  The 
count  in  question  states,  in  substance,  that  the  defendants  had 
contracted  with  the  United  States  to  carry  the  mail  and  mail  agent 
in  their  cars,  and  upon  their  road,  and  that  they  had  received  the 
plaintiff,  he  being  such  mail  agent,  as  a  passenger,  and  then  it  is 
alleged  that  this  state  of  facts  imposed  upon  the  defendants  the 
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duty  of  carrying  the  plaintiff  safely  and  securely,  which  duty 
they  have  violated.  I  cannot  doubt  that  these  allegations  were 
sufficient  to  sustain  the  action.  What  though  the  contract  under 
which  the  defendants  received  the  plaintiff  into  their  cars,  as  a 
passenger,  was  made  with  the  United  States  and  not  with  the 
plaintiff?  The  question  is,  not  with  whom  the  contract  was 
made,  but  what  was  the  defendants'  duty  ?  If  they  undertook 
to  carry  the  plaintiff  at  all,  no  matter  though  their  undertaking 
was  with  the  United  States,  and  not  with  him,  the  undertaking 
itself  charged  them  with  the  duty  of  carrying  him  with  reason- 
able care  and  skill.  If  he  was  lawfully  in  the  car,  for  the  pur- 
pose of  being  carried,  it  is  of  no  importance  how  he  came 
there.  The  very  fact  that  he  was  there  as  a  passenger,  and 
with  the  defendants'  leave,  was  enough  to  give  him  a  right  of 
action  for  any  want  of  care  or  skill  which  resulted  in  his  per- 
sonal injury.  It  is  true  that  if  the  defendants  had  refused  to 
carry  him,  the  government  and  not  he  could  sustain  an  action 
for  a  breach  of  the  contract  to  carry.  But  the  defendants  hav- 
ing assumed  to  carry  him,  he  may  maintain  an  action  for  the 
breach  of  the  duty  they  owed  him  as  a  passenger. 

These  views  are  fully  sustained  by  the  judgment  of  the  Court 
of  Queen's  Bench  in  Collett  agt.  the  London  and  North- West- 
ern Railway  Company,  decided  in  1851.  (See  20  Law  Journal 
JV*.  S.,  p.  411.)  In  that  case  the  defendants  carried  the  mail 
from  London  to  Tamworth  upon  the  requirement  of  the  Post- 
master General,  as  they  were  bound  to  do  by  act  of  Parlia- 
ment, for  which  service  they  were  entitled  to  receive  compen- 
sation from  the  government.  The  plaintiff  was  an  officer  of 
the  post-office  department  in  charge  of  the  mails.  He  brought 
his  action  against  the  company,  alleging  these  facts,  and  charg- 
ing it  with  the  duty  of  carrying  him  with  due  and  proper  skill, 
&c.,  and  alleging  that  the  company  had  neglected  to  use  such 
care  and  skill,  and  that  he  had  been  injured,  &c.  It  was  held, 
upon  demurrer,  that  a  duty,  as  alleged,  arose  out  of  the  obliga- 
tion imposed  upon  the  defendants  by  the  act  of  Parliament,  and 
that  the  action  might  be  maintained.  It  was  insisted  by  the 
defendants'  counsel  in  that  case,  as  it  is  here,  that  the  contract, 
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being  between  the  Postmaster  General  and  the  defendant,  the 
plaintiff  could  have  no  remedy  against  the  company ;  but  Lord 
CAMPBELL  interrupted  the  counsel,  saying,  "  The  question  is, 
what  is  the  duty  of  the  company?  Is  it  not  to  carry  safely 
and  securely,  if  they  carry  at  all  1"  PATTERSON  J.  said,  "  The 
declaration  expressly  alleges  that  the  plaintiff  and  the  mails 
were  actually  received,  and  were  being  carried  in  a  carriage 
of  the  defendants,  and  that  the  plaintiff  was  lawfully  in  and 
upon  the  carriage.  There  is  no  contract  in  the  case  at  all. 
An  obligation  is  cast  upon  the  company  to  carry,  and  the  duty 
arising  out  of  that  is,  to  carry  safely  and  securely,  a  breach  of 
which  is  alleged." 

The  order  overruling  the  demurrer  should  be  affirmed  with 
costs  to  be  taxed  by  the  clerk,  but  with  liberty  to  the  defend- 
ants to  answer  within  twenty  days  after  notice  of  this  decision, 
upon  payment  of  the  costs. 


SUPREME  COURT. 
ROBERT  D.  COOK  agt.  MEDAD  PoMERor. 

On  an  appeal  from  an  order  overruling  a  demurrer  (not  a  judgment)  the  appeal 
operates  per  $e  as  a  stay  of  proceedings.  No  undertaking  in  such  case  is  re- 
quired. ( Of  course  the  order  must  be  considered  APPEALABLE,  and  consequently 
agrees  with  the  next  preceding  case  ofJVolton  agt.  Western  R.  R.  Co.) 

In  all  actions  arising  on  contract  for  the  payment  of  money  only,  (Code,  §  246, 
tub.  1,)  where  the  complaint  is  not  verified,  and  the  defendant  fails  to  answer, 
an  assessment  or  ascertainment  of  the  amount  for  which  judgment  is  to  be  en- 
tered by  the  clerk  is  necessary.  If  on  an  instrument  for  the  payment  of 
money  only,  an  assessment  thereon  of  the  amount  due ;  in  other  case*,  that  is, 
not  on  an  instrument  for  the  payment  of  money,  but  on  a  contract  for  the 
recovery  of  money  only,  the  clerk  must  ascertain  the  amount  from  the  exam- 
ination of  the  plaintiff  under  oath  or  other  proof. 

And  notice  of  such  assessment  or  ascertainment  is  indispensable  where  notice 
of  appearance  has  been  given  on  the  part  of  the  defendant  before  he  is  in  de- 
fault for  not  answering. 

Ontario  Special  Term,  August,  1854.     Motion  to  set  aside 
judgment  for  irregularity. 
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The  complaint  contained  two  counts  or  statements  of  causes 
of  action.  The  first  count  was  upon  a  special  contract  for  the 
recovery  of  money  only,  and  the  second  was  upon  a  general 
indebtiatus  assumpsit  for  services  rendered  and  money  paid  by 
the  plaintiff  for  the  defendant.  The  complaint  was  not  verified. 
The  defendant  demurred  to  the  first  count,  and  answered  the 
second.  The  demurrer  was  brought  to  argument  at  a  special 
term  held  in  Ontario  county  in  April  last  before  Mr.  Justice 
T.  R.  STRONG,  who  overruled  the  demurrer,  and  gave  the  de- 
fendant leave  to  answer  on  payment  of  costs. 

It  appears  by  the  affidavit  upon  which  the  motion  was 
founded  that  on  the  22d  day  of  June,  1854,  the  plaintiffs  at- 
torney served  upon  the  defendant's  attorney  the  decision  of 
the  court  overruling  the  demurrer,  or  a  copy  thereof,  which, 
after  stating  the  title  of  the  cause  with  the  date,  &c.,  proceeded 
as  follows  :  "  There  "must  be  judgment  for  the  plaintiff  on 
the  demurrer,  with  leave  to  the  defendant  to  answer  on  pay- 
ment of  costs.  Ordered,  that  the  papers  be  filed,  and  order  on 
decision  entered  in  Cayuga  county.  T.  R.  STRONG,  justice 
supreme  court." 

To  which  was  appended  a  bill  of  costs  on  the  demurrer, 
amounting  to  $30.  That  on  the  14th  of  July,  1854,  an  appeal 
was  taken  from  the  order  to  the  general  term.  That  the  exe- 
cution of  an  undertaking  upon  such  appeal  was  expressly 
waived  by  the  plaintiffs  attorney,  with  the  understanding  that 
such  undertaking  should  be  filed  at  any  time  thereafter  when 
required  on  the  part  of  the  plaintiff.  That  after  the  argument 
of  the  demurrer  no  paper  was  served  upon  the  defendant's  at- 
torney, except  as  above  stated,  until  on  the  27th  day  of  July 
last  when  a  notice  of  taxation  of  costs  and  of  entry  of  judg- 
ment was  served,  &c.  That  on  the  29th  of  the  same  month 
the  plaintiff's  attorney  perfected  judgment  in  the  action  by  filing 
a  judgment  roll  in  the  office  of  the  clerk  of  the  county  of  Cayu- 
ga, a  copy  whereof  is  annexed  to  the  moving  affidavit.  That 
the  judgment  was  entered  without  any  assessment  or  notice  of 
assessment  of  damages  for  the  whole  amount  claimed  in  the 
summons.  That  the  appeal  is  still  pending  and  undetermined. 


NEW- YORK  PRACTICE  REPORTS.  105 

Robert  D.  Cook  agt.  Medad  Pomeroy. 

That  no  order  for  judgment  upon  demurrer  has  been  entered 
except  the  final  judgment  which  was  entered  on  the  29th  of 
July  last,  a  copy  of  which  forms  a  part  of  the  judgment  roll. 
By  reference  to  the  judgment  roll  it  appears  that  the  plain- 
tiff entered  a  nolle  prosequi  as  to  the  second  count  of  the  com- 
plaint. 

On  the  part  of  the  plaintiff  it  is  shown  among  other  things 
that  on  the  22d  of  June  last  the  plaintiff's  attorney  served  on 
the  defendant's  attorney  a  copy  of  the  decision  of  the  court 
upon  the  demurrer  and  a  minute  of  the  items  of  cost  which  de- 
ponent claimed  if  defendant  intended  to  answer  in  accordance 
with  the  liberty  given  to  do  so  in  and  by  the  decision.  That 
the  plaintiffs  attorney  then  and  there  had  in  his  hand  the  orig- 
inal opinion  and  decision  of  Judge  STRONG,  which  were  to- 
gether on  one  piece  of  paper,  and  which  he  gave  to  and  left 
with  the  defendant's  attorney  at  his  request  to  examine  and 
copy  and  afterward  return,  &c.,  but  which  was  not  returned  to 
plaintiffVattorney  until  on  or  about  the  27th  of  July  last.  The 
opposing  affidavit  denies  the  waiver  of  an  undertaking  on  the 
appeal,  excepting  that  one  to  the  amount  of  $10  was  waived, 
insisting  that  an  undertaking  in  that  sum  would  be  insufficient 
to  have  the  appeal  operate  as  a  stay  of  proceedings. 

DAVID  WRIGHT,  for  defendant. 
JAMES  R.  Cox,  for  plaintiff. 

WELLES,  Justice.  The  omission  to  enter  the  order  on  the 
decision  of  the  demurrer  under  the  circumstances  was  not  ir- 
regular. The  defendant  by  appealing  from  it  has  treated  it  as 
a  subsisting  and  valid  order.  Besides,  he  kept  it  in  his  hands 
until  a  day  or  two  before  the  final  judgment  was  entered. 

Neither  was  there  any  irregularity  in  the  plaintiff's  entering  a 
nolle  prosequi  to  the  second  count. 

But  I  think  the  judgment  was  irregular  for  two  reasons  : — 

1.  The  appeal  was  pending,  which  operated  as  a  stay  of  the 
plaintiff's  proceedings  upon  the  order  overruling  the  demurrer. 
No  undertaking  was  necessary  to  give  it  that  effect.  It  was  an 
appeal  from  an  order,  and  not  from  a  judgment.  I  am  aware 
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this  is  a  somewhat  mooted  question,  but  until  overruled  at  gen- 
eral term  I  shall  continue  to  hold  that  on  an  appeal  from  an 
order  an  undertaking  is  unnecessary  to  give  the  appeal  the 
effect  to  stay  the  proceedings.  (Emerson  &  Crocker  agt. 
McBurney,  6  How.  Pr.  R.  32,  Code,  §§  348,  349.) 

2.  The  complaint  was  not  verified,  and  there  should  have 
been  notice  of  assessment  of  damages  before  the  clerk  or  of  the 
ascertainment  by  the  clerk  of  the  amount  the  plaintiff  was  en- 
titled to  recover. 

Section  246  of  the  Code  provides  for  the  manner  of  obtain- 
ing judgment  in  all  cases  where  the  defendant  fails  to  answer 
the  complaint.  This  section  contains  three  subdivisions  ;  the 
first  of  which  is  intended  to  provide  for  all  cases  of  judgments 
in  actions  arising  on  contract  for  the  recovery  of  money  only, 
where  the  summons  has  been  personally  served  on  all  or  any  of 
the  defendants ;  the  second  for  all  other  actions  wrhere  the 
summons  has  been  so  served ;  and  the  third  where  the  service 
of  the  summons  was  by  publication. 

The  first  subdivision  in  the  first  place  contains  a  general 
provision,  allowing  the  plaintiff  to  file  with  the  clerk  proof  of 
personal  service  of  the  summons  and  complaint  on  one  or  more 
of  the  defendants,  or  of  the  summons  according  to  the  pro- 
visions of  §  130,  and  that  no  answer  has  been  received ;  and 
declares  that  the  clerk  shall  thereupon  enter  judgment  for  the 
amount  mentioned  in  the  summons  against  the  defendant  or 
defendants,  or  against  one  or  more  of  several  defendants  in  the 
cases  provided  for  in  §  136.  Sections  130  and  136,  referred  to, 
provide,  the  former  that  the  complaint  need  not  be  served  with 
the  summons,  &c.,  and  the  latter,  among  other  things,  for  cases 
where  the  action  is  against  several  defendants,  and  the  sum- 
mons is  served  on  one  or  more,  but  not  on  all  of  them. 

The  first  part  of  the  first  subdivision  of  the  section  under 
consideration  in  its  description  of  the  class  of  cases  to  which  it 
refers  is  sufficiently  comprehensive  in  terms  to  embrace  all  ac- 
tions arising  on  contract  for  the  payment  of  money  only, 
whether  the  complaint  be  sworn  to  or  not,  and  would  include 
the  present  case,  except  for  the  subsequent  qualification  in  the 
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same  subdivision,  in  which  case  no  assessment  would  be  neces- 
sary, and,  as  a  matter  of  course,  the  clerk  would  be  bound  to 
enter  judgment  for  the  amount  claimed  in  the  summons.  The 
qualification  in  the  first  place  applies  to  cases  where  the  com- 
plaint is  not  sworn  to,  and  the  action  is  on  an  instrument  for 
the  payment  of  money  only,  and  where  the  clerk,  on  produc- 
tion of  the  instrument,  is  to  assess  the  amount  due  to  the  plain- 
tiff thereon.  So  far  it  does  not  reach  the  present  case,  which, 
although  the  complaint  is  not  sworn  to,  it  is  not  on  an  instru- 
ment for  the  payment  of  money.  But  the  subdivision  proceeds 
to  provide  that  in  other  cases  the  clerk  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  the  action 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  The 
question  then  arises,  which  are  the  other  cases  here  mentioned  1 
Clearly,  as  it  seems  to  me,  they  are  cases  where  the  complaint 
is  not  sworn  to,  and  the  action  is  not  on  an  instrument  for  the 
payment  of  money.  In  such  cases  the  clerk  shall  ascertain  the 
amount  the  plaintiff  is  entitled  to  recover,  from  his  examination 
under  oath  or  other  proof,  and  enter  judgment  for  that  amount. 
By  this  interpretation  the  present  case  is  embraced  in  the 
terms  "  other  cases."  The  subdivision  then  concludes  as 
follows : — 

"  In  case  the  defendant  give  notice  of  appearance  in  the 
action  he  shall  be  entitled  to  five  days'  notice  of  the  time  and 
place  of  such  assessment." 

This  provision  must  be  understood  as  applying  to  all  cases 
where  an  assessment  of  the  amount  due  the  plaintiff  is  to  be 
made  by  the  clerk,  and  where  he  is  to  ascertain  from  the 
plaintiff's  examination  under  oath  or  other  proof,  the  amount 
the  plaintiff  is  entitled  to  recover.  These  are  all  cases  where 
the  complaint  is  not  sworn  to.  This,  I  believe,  is  the  construc- 
tion which  this  subdivision  of  the  section  has  uniformly  re- 
ceived. (King  agt.  Stafford,  5  How.  Pr.  R.  30 ;  Van  Home, 
President,  &c.  agt.  Willis  &  Thomas,  id.  238 ;  Dix  agt.  Pal- 
mer, id.  234 ;  Southworth  agt.  Curtis,  6  id.  271 ;  Trapp  agt. 
N.  Y.  &  Erie  R.  R.  Co.  id.  237.) 
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I  am  aware  the  portion  of  the  subdivision  requiring  the  five 
days'  notice  uses  the  words  "  such  assessment"  and  does  not 
in  terms  include  the  case  of  an  ascertainment  by  the  clerk 
through  the  examination  of  the  plaintiff  or  other  proof  of  the 
amount  due.  But  to  limit  its  operation  to  cases  upon  an  in- 
strument for  the  payment  of  money  only,  would  be  absurd,  and 
what  in  my  judgment  was  never  intended.  It  would  exclude  a 
very  large  class  of  cases  where  a  notice  is  manifestly  necessary 
and  proper ;  indeed,  far  more  so  than  in  the  single  case  of  an 
action  upon  an  instrument  for  the  payment  of  money  only. 
Nor  is  it  any  violation  or  forced  construction  of  the  language 
employed,  to  construe  the  clause  in  question  as  embracing  all 
cases  where  the  action  is  upon  a  contract  for  the  recovery  of 
money  only,  and  where  the  complaint  is  not  sworn  to  ;  in  other 
words  where  there  is  to  be  an  assessment  or  ascertainment  of 
the  amount  in  the  manner  mentioned.  Both  are  in  fact  ascer- 
tainments— both  are  assessments  ;  and  where  notice  of  appear- 
ance has  been  given,  and  the  complaint  has  not  been  sworn  to, 
notice  of  assessment  should  be  given  in  either  case. 

The  whole  of  the  first  subdivision  of  the  section  in  question 
relates  to  actions  arising  on  contract  for  the  payment  of  money 
only,  where  the  defendant  fails  to  answer;  and  its  true  con- 
struction, in  my  judgment,  is,  that  in  such  cases,  where  the 
complaint  is  properly  verified,  notice  of  assessment  or  of  ascer- 
tainment of  the  amount  for  which  judgment  is  to  be  entered 
by  the  clerk,  is  never  necessary  ;  and  that  in  all  such  actions 
where  the  complaint  is  not  verified,  such  notice  is  indispensable, 
where  notice  of  appearance  has  been  given  on  the  part  of  the 
defendant,  before  he  is  -in  default  for  not  answering ;  that  in 
the  latter  class  of  cases  the  only  difference  between  an  action 
on  an  instrument  for  the  payment  of  money  only,  and  other 
actions  on  contract  for  the  recovery  of  money  only,  is,  that  in 
the  one  case  the  clerk  shall  assess  or  ascertain  the  amount  due 
by  computation  merely,  and  without  proof,  and  in  the  other  he 
must  determine  the  amount  from  evidence,  which  may  be  the 
examination  of  the  plaintiff  under  oath,  or  by  other  proof.  The 
judgment  must  be  set  aside  with  ten  dollars  costs. 
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//  teemt  that  a  married  woman  cannot,  since  the  acts  of  J94S  and  1849,  any 
more  than  before,  engage  in  trade  and  business,  and  make  valid  contracts 
in  her  own  name  and  on  her  own  account,  even  where  she  has  separate  prop- 
erty. Those  acts  do  no  more  than  to  capacitate  a  married  woman  to  hold  as 
her  own  a  separate  property  and  to  dispose  of  it  as  effectually  as  if  she  were 
unmarried. 

Where  a  married  woman,  who  carried  on  the  boarding  business,  hired  houses 
for  the  purpose,  taking  leases  in  her  own  name,  with  her  name  on  the  door- 
plate,  made  agreements  with  boarders,  received  the  money,  and  paid  rents, 
&c.,  bought  furniture,  and  gave  a  note  and  chattel  mortgage  in  her  own  name 
to  secure  the  payment ;  held,  that  the  property  mortgaged  having  gone  into 
possession  of  the  husband  as  well  as  the  wife,  and  there  used  for  the  support 
and  benefit  of  their  family,  there  was  no  separate  property  of  the  wife,  the 
husband  was  liable  for  the  debts  contracted  by  the  wife  for  its  payment ;  con- 
sequently the  note  and  mortgage  given  by  the  wife  for  its  payment  could  not 
be  enforced. 

This  was  an  action  brought  by  the  plaintiff  for  the  wrongful 
taking  and  converting  personal  property,  chairs,  tables,  car- 
pets, bedsteads,  and  bedding,  and  other  household  furniture 
goods,  and  cooking  utensils  of  the  value  of  $800  claimed  to  be 
owned  by  and  which  were  in  the  possession  of  the  plaintiff  at 
twenty-fifth  street  in  the  city  of  New- York. 

The  defendant  denied  generally  the  allegations  of  the  com- 
plaint ;  and  for  a  further  and  other  answer  said :  That  in  con- 
sideration that  one  Caroline  Switzer  was  indebted  to  the 
defendant  in  the  sum  of  $560.74  for  the  purchase  of  certain 
household  furniture,  for  moneys  paid  for  the  rent  of  the  prem- 
ises occupied  by  her,  and  for  meats  and  provisions  furnished  to 
her,  to  enable  her  to  carry  on,  conduct  and  maintain  a  boarding- 
house  kept  by  her,  in  the  city  of  New-York,  the  said  Caroline 
Switzer  on  or  about  the  20th  of  February,  1853,  gave  her  note 
to  the  said  defendant  for  said  sum,  payable  in  three  days 
after  date,  and  for  the  securing  the  payment  of  said  note,  made, 
executed,  and  delivered  to  the  defendant  a  chattel  mortgage  on 
the  said  furniture  and  other  articles  of  household  furniture, 
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wherein  and  whereby  the  said  Caroline  Switzer,  in  the  event 
of  the  non-payment  of  said  money,  authorized  and  empowered 
the  said  defendant,  with  the  aid  and  assistance  of  any  person  or 
persons,  to  enter  her  dwelling  house,  store,  or  other  premises,  or 
such  other  place  or  places  wherein  the  said  articles  might  be 
placed,  and  to  take  and  carry  away  the  said  goods  and  chattels, 
and  to  sell  and  dispose  of  the  same  for  the  best  price  they  could 
obtain,  and  out  of  the  money  arising  therefrom,  to  retain  and  pay 
the  said  sum  for  which  said  mortgage  was  given  to  secure,  and 
all  charges  touching  the  same. 

That  said  note  was  not  paid,  or  the  money  secured  by  said 
mortgage  or  any  part  thereof,  but  the  said  mortgage  was  for- 
feited ;  and  this  defendant  on  or  about  the  25th  of  August  last, 
under  and  by  virtue  of  the  power  contained  in  said  mortgage, 
entered  the  house  or  premises  in  which  the  articles  so  mort- 
gaged were  situated,  and  foreclosed  the  said  mortgage  by  the 
sale  of  said  articles. 

That  said  articles  at  the  time  of  giving  such  mortgage  and 
said  entry  and  sale  were  the  property  of  said  Caroline  Switzer, 
and  were  in  her  possession  as  well  as  that  of  said  plaintiff. 
And  that  these  are  the  articles,  goods  and  chattels,  and  the 
trespasses  alleged  in  the  complaint. 

The  action  was  tried  on  the  8th  of  May,  1854,  before  Hon. 
Justice  DUER  and  a  jury. 

Harriet  Switzer^  a  witness  called  for  the  plaintiff,  proved 
that  she  was  a  daughter  of  the  plaintiff;  that  last  summer  they 
resided  in  twenty-fifth  street.  Mr.  Chambers  came  to  the  house 
and  said  he  had  a  bill  of  things,  and  called  them  off — had  two 
sons  and  three  cartmen  with  him.  He  called  off  the  list  of 
articles  to  witness.  They  took  almost  every  thing  out  of  the 
house.  (Described  the  articles  of  furniture,  &c.,  taken.)  Their 
folks  kept  a  boarding-house  ;  it  was  full  of  boarders.  The 
property  took  away  was  valued  at  $500.  Some  of  it  had  not 
been  in  use  a  year. 

On  cross-examination  said  her  father  was  a  carpenter.  The 
boarding-house  was  kept  by  both  her  father  and  mother. 
Could  not  say  who -hired  the  house.  Lived  at  No.  19  Jay- 
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street  previous  to  moving  into  this  house  on  the  18th  of  July 
last.  Her  mother  purchased  the  provisions.  Her  mother 
bought  some  of  the  furniture,  and  supposed  her  father  bought 
the  rest.  Never  heard  her  father  say  any  thing  about  it.  Had 
known  defendant  a  long  while  prior  to  this.  He  was  security 
for  the  rent  of  the  premises  for  her  mother  No.  343  Greenwich- 
street.  Was  not  security  for  her  mother  for  the  rent  in  Jay- 
street.  The  carpets  that  were  bought  were  bought  of  Mr. 
Rowe.  Her  mother  went  to  look  at  them.  Was  positive  her 
father  did  not  look  at  them.  Knew  defendant  became  security 
to  Mr.  Rowe  for  the  purchase  of  said  carpets.  Knew  Mr. 
Bishop,  a  furniture  dealer.  Knew  of  furniture  coming  from 
there  to  their  house.  Her  mother  went  to  see  about  it ;  de- 
fendant was  there  too  ;  did  not  see  bill  of  furniture,  if  any  was 
sent.  The  articles  taken  by  Mr.  Chambers  had  been  in  their 
house  in  Jay-street.  Mr.  Chambers  took  the  articles  that  were 
named  in  the  list.  Judged  the  value  of  furniture  from  what 
she  heard  her  mother  say  she  paid  for  it.  Had  a  door-plate  on 
the  door  in  Jay-street ;  it  had  on  it,  "  Mrs.  A.  Switzer."  Her 
mother  attended  to  the  matters  of  the  boarding-house.  Was 
positive  her  father  was  consulted  in  relation  to  all  matters. 
Her  mother  would  see  what  things  she  wanted,  and  speak  to 
her  father  about  it  and  get  them.  Her  father  lived  at  the 
house.  She  was  not  present  when  her  mother  signed  any 
paper  for  Valentine.  The  boarders  paid  their  board  to  her 
mother ;  her  mother  made  the  agreements  with  the  boarders. 
Some  few  articles  they  had  for  a  long  time — knew  the  new 
furniture  was  not  paid  for,  because  she  would  have  heard  of 
it  if  it  had  been.  Her  father  and  mother  both,  she  supposed, 
supported  the  family  by  keeping  boarders.  Her  father  worked 
continually  at  his  trade.  Her  father  was  not  in  court — had  not 
been  there — knew  her  mother's  hand-writing.  Being  shown 
the  promissory  note  hereafter  offered  in  evidence  said :  The  sig- 
nature was  her  mother's  hand-writing.  The  papers  for  hiring 
the  house  in  Greenwich-street  were  made  out  in  defendant's 
name,  that  as  defendant  said  her  mother  might  be  safe— de- 
fendant had  the  property  mortgaged  insured  for  $800.  Her 
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mother  paid  the  rent  to  the  defendant.  She  had  heard  her  mother 
say  so. 

Richard  A.  Chambers,  a  witness  for  plaintiff,  testified  that 
he  went  to  the  house  of  plaintiff  in  twenty-fifth-street  and  took 
away  the  articles  under  the  order  and  directions  of  Mr.  Valen- 
tine— paid  the  defendant 'the  proceeds  of  the  sale.  He  told 
witness  before  he  took  the  articles  that  if  Mrs.  Switzer  would 
do  any  thing  to  secure  him,  not  to  foreclose  the  mortgage.  The 
articles  were  sold  in  Spruce-street  and  brought  $198.31 — thought 
they  brought  what  they  were  worth.  Mrs.  Switzer  was  noti- 
fied of  the  sale. 

The  plaintiff  here  rested.  The  defendant  moved  for  a  dis- 
missal of  the  complaint  on  the  following  grounds.  1st.  The 
property  was  not  proved  to  have  belonged  to  the  plaintiff. 
2d.  The  authority  of  the  defendant  to  the  officer  to  take  the 
property  mentioned  in  the  mortgage  did  not  constitute  the  de- 
fendant a  trespasser. 

The  motion  was  denied  and  the  defendant  excepted. 

James  Willis  was  sworn  for  defendant :  the  plaintiff  was  his 
son-in-law;  plaintiff  gave  witness  a  mortgage  on  personal 
property. 

The  defendant  offered  to  show  by  this  witness  that  after  the 
execution  of  the  mortgage  to  the  defendant,  the  plaintiff  had 
given  a  mortgage  on  the  same  property  to  the  witness,  which 
mortgage  became  forfeited  by  non-payment  of  the  amount  se- 
cured before  the  goods  were  taken  by  the  defendant.  This 
was  objected  to  by  plaintiff's  counsel,  and  the  objection  sus- 
tained by  the  court.  Defendant  excepted. 

.Abraham  M.  Bininger  sworn  for  defendant.  Known  Mrs. 
Switzer  since  the  spring  of  1852.  She  applied  to  and  made 
arrangements  with  witness  to  take  the  house  No.  343  Green- 
wich-street for  a  boarding-house.  He  rented  the  house  to 
Mrs.  Switzer ;  the  lease  was  signed  by  her,  not  by  her  hus- 
band. Did  not  know  she  had  a  husband.  She  did  not  state 
she  had  a  husband.  Defendant  became  security  for  the  rent. 
Thinks  defendant  paid  the  rent. 

Wait  Wells  sworn  for  defendant.     In  1852  rented  to  Mrs. 
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Switzer  a  house  in  Jay-street  for  a  boarding-house.  Mrs. 
Switzer  signed  the  lease  in  her  own  name.  She  paid  the  rent. 
The  name  on  the  door  was  Mrs.  Switzer. 

Dwgkt  Bishop  sworn  for  defendant.  Witness  was  a  furni- 
ture dealer.  Had  known  Mrs.  Switzer  six  or  seven  years. 
She  kept  boarders  during  the  time,  and  carried  on  business  in 
her  own  name.  She  purchased  furniture  from  him  in  her  own 
name.  Knew  she  had  a  husband.  Was  not  personally  ac- 
quainted with  him.  The  furniture  she  bought  herself  she  paid 
for,  excepting  one  bill  defendant  paid  in  July,  1852.  The  bill 
was  purchased  by  defendant,  and  charged  on  his  books  to  de- 
fendant to  be  delivered  to  Mrs.  Switzer.  The  goods  were  de- 
livered in  Greenwich-street  at  Mrs.  Switzer's  boarding-house. 
Had  a  conversation  with  Mrs.  Switzer  at  the  time.  She  said 
she  had  taken  a  large  house,  and  the  defendant  had  become 
security  for  her  rent.  That  he  was  a  friend  to  her.  Witness 
drew  a  personal  mortgage  from  Mrs.  Switzer  to  the  defendant. 
It  was  signed  by  Mrs.  Swntzer.  He  was  a  subscribing  witness 
to  it.  The  paper  shown  him  was  a  certified  copy  of  that  mort- 
gage. The  goods  defendant  bought  from  him  and  which  were 
delivered  to  Mrs.  Switzer  were  included  in  that  mortgage. 
Mrs.  Switzer  wanted  defendant  to  advance  her  some  money. 
Witness  proposed  that  she  should  give  the  mortgage.  She 
told  witness  that  the  property  belonged  to  her,  and  that  she 
had  a  right  to  mortgage  it.  Witness  said  he  told  her  she 
had  a  husband,  and  he  ought  to  be  a  party  to  it.  She  said 
she  had  always  done  business  in  her  own  name,  and  that 
her  husband  was  always  satisfied  with  what  she  had  done. 
This  was  in  February,  1853,  when  the  mortgage  was  executed. 
Defendant  also  paid  witness  10  or  $20  for  other  goods  that 
Mrs.  Switzer  had  previously  bought.  These  goods  were  also 
included  in  the  mortgage.  There  was  every  thing  in  the 
house  included.  There  was  a  note  given  by  Mrs.  Switzer  at 
the  same  time  the  mortgage  was  executed.  The  paper 
shown  witness  was  that  note.  Knew  that  Mrs.  Switzer  at 
that  time  was  dealing  with  defendant,  and  owed  him  for 

meats. 
VOL.  X.  8 
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Wait  Wells  recalled.  Had  received  a  note  of  $100  from  Mrs. 
Switzer,  drawn  by  defendant  in  her  favor,  in  payment  of  rent 
due  by  her  to  witness. 

Thomas  C.  Thompson  sworn  for  defendant.  Was  a  grocer. 
Mrs.  Switzer  dealt  with  him.  She  dealt  in  her  own  name. 

The  defendant  then  reaH  in  evidence  the  said  chattel  mort- 
gage, and  also  the  said  promissory  note  executed  by  Mrs. 
Switzer  to  the  defendant  for  $560.74,  dated  February  20, 1853, 
payable  three  days  after  date. 

The  parties  here  rested.  His  honor  charged  the  jury  that 
they  must  find  a  verdict  for  the~  plaintiff.  That  the  only  ques- 
tion of  fact  for  their  consideration  was  the  amount  of  damages. 
To  which  charge  and  every  part  thereof  the  defendant  ex- 
cepted. 

The  counsel  for  the  defendant  requested  his  honor  to  charge 
the  jury :  1.  That  it  was  a  question  of  fact  for  them  to  deter- 
mine, from  all  the  facts  and  circumstances,  whether  the  wife 
of  the  plaintiff  was  not  authorized  by  her  husband  to  execute 
the  mortgage. 

2.  That  it  was  a  question  of  fact  for  them  to  determine  who 
owned  the  goods  seized  by  the  defendant  under  the  mortgage  : 
whether  they  were  those  of  the  plaintiff  or  belonged  to  his 
wife  as  her  separate  property. 

3.  That  if  the  jury  believed  from  all  the  facts  and  circum- 
stances that  the  plaintiff  permitted  his  wife  to  use  the  property 
as  her  own,  and  in  her  own  name,  he  cannot  recover. 

4.  That  if  the  jury  believed  the  property  received  by  plain- 
tiff's wife  from  defendant,  Valentine,  wras  included  in  the  mort- 
gage, and  was  received  by  her  from  defendant,  by  gift  or  grant, 
that  it  was  her  own  property,  and  that  the  plaintiff  as  to  that 
property  cannot  recover. 

The  judge  refused  to  charge  as  requested  by  the  third  and 
fourth  propositions  of  defendant's  counsel.  And  in  respect  to 
the  first  and  second  propositions  he  charged  that  there  was  no 
evidence  showing  authority  or  consent  from  the  plaintiff  to  his 
wife  to  execute  the  mortgage  ;  neither  was  there  any  evidence 
to  show  that  she  was  the  owner  of  the  property  or  any  part 
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thereof.  To  which  refusal  to  charge,  the  counsel  for  the  de- 
fendant excepted.  The  jury  found  a  verdict  for  the  plaintiff 
for  $471.66  damages. 

W.  McDERMOT,  for  plaintiff. 
T.  E.  TOMLINSON,  /or  defendant. 

By  the  Court — BOSWORTH,  J.  The  plaintiff  proved  that  the 
property  in  question  was  taken  from  his  possession,  gave  evi- 
dence of  its  value,  and  rested. 

The  defendant  sought  to  justify  the  taking  by  proving  the 
facts  set  up  in  his  answer.  They  were,  in  brief,  that  Caroline 
Switzer  owned  the  property,  and  mortgaged  it  to  the  defend- 
ant to  secure  the  payment  of  a  note  of  the  same  date  as  the 
mortgage,  also  given  by  her  and  payable  to  the  defendant's 
order,  and  that  he  took  the  property  under  the  mortgage. 

The  answer  does  not  intimate  that  Caroline  Switzer  was  the 
plaintiff's  wife  and  had  a  separate  property,  nor  does  it  aver 
that  the  plaintiff  transacted  any  business  in  the  name  of  "  Caro- 
line Switzer,"  and  that  she  was  authorized  by  him  to  transact 
such  business  for  him  or  to  mortgage  the  property  in  question, 
either  in  his  name  or  in  her  own. 

The  fair  meaning  of  the  answer  is,  that  the  property  belonged 
to  her  in  her  own  right,  and  that  being  such  owner  she  mort- 
gaged it  to  secure  a  debt,  which  she  personally  owed  to  the 
defendant.  The  evidence  showed  clearly  that  she  and  the 
plaintiff  were  husband  and  wife,  and  "that  the  defendant  knew 
this  when  he  took  the  note  and  mortgage :  that  they  lived 
together  as  husband  and  wife  :  that  he  worked  at  his  trade, 
and  that  she  kept  a  boarding-house  :  that  she  made  the  pur- 
chases for  the  house,  made  contracts  with  the  boarders,  and  re- 
ceived from  them  their  board.  All  this  was  done  with  the 
husband's  knowledge. 

Prior  to  the  acts  of  1848  and  1849,  allowing  married  women 
to  take,  hold,  and  dispose  of  property  as  if  they  were  single 
and  unmarried,  there  is  no  doubt  that  for  all  purchases  made 
by  the  wife,  with  the  knowledge  and  assent  of  the  husband, 
and  especially  when  the  articles  bought  came  to  his  possession, 


116  NEW- YORK  PRACTICE  REPORTS. 

Andrew  Switzer  agt.  James  Valentine. 

in  the  sense  and  to  the  extent  that  the  articles  in  question  did, 
he  would  be  liable  to  the  vendor  for  the  price.  They  could  be 
seized  and  sold  on  an  execution  against  him.  In  judgment  of 
law  they  would  be  his  property  and  not  hers. 

In  this  case  many  of  the  articles  mortgaged  were  bought  by 
him,  some  were  purchased  and  paid  for  by  her,  some  were 
bought  by  the  defendant  and  sent  to  her  by  his  order,  and  the 
price  formed  part  of  the  amount  of  the  note  which  the  mortgage 
was  given  to  secure,  and  the  articles  themselves  were  covered 
by  the  mortgage.  Of  the  latter  class  were  the  articles  bought 
of  Dwight  Bishop  by  the  defendant,  and  the  bill  of  them 
amounted  to  $155. 

Have  the  acts  of  1848  and  1849  any  bearing  upon  the  ques- 
tions arising  in  this  action?  By  these  acts  she  may  take  by 
gift  or  grant  from  any  person,  except  her  husband,  either  real 
or  personal  property,  and  hold,  convey,  and  devise  it,  or  any 
interest  in  it,  with  like  effect,  as  if  she  were  unmarried.  Does 
this  do  more  than  to  capacitate  a  married  woman  to  hold  as 
her  own  a  separate  property,  and  to  dispose  of  it  as  effectually 
as  if  she  were  unmarried  ?  Does  it  authorize  a  married  woman, 
even  if  she  have  a  separate  property,  to  become  a  general 
trader  and  make  valid  contracts  in  respect  to  any  business 
which  she  may  be  disposed  to  undertake,  or  in  respect  to  any 
speculations  in  which  she  may  choose  to  engage  ?  Is  not  the 
whole  capacity  which  is  given  to  her  to  purchase,  limited  to 
purchases  which  she  may  jnake  on  the  credit  of  her  separate 
estate,  or  for  which  she  may  pay  with  such  estate  or  parts 
of  it? 

.And  is  not  all  the  new  capacity  which  is  given  to  her  to  con- 
vey or  devise,  limited  to  a  conveyance  or  devise  of  her  separate 
property  1 

Can  a  married  woman  who  has  no  separate  estate  make  now 
any  valid  contract  which  she  could  not  have  made  before  these 
acts  were  passed  ? 

In  the  present  case  there  is  no  pretence  that  Caroline  Swit- 
zer ever  had  any  separate  estate.  Even  the  property  bought 
by  Valentine  of  Dwight  was  not  given  to  her,  for  she  gave  her 


NEW- YORK  PRACTICE  REPORTS.  H7 

Webb  and  another  agt.  Norton  and  others. 


note  for  it.  Was  it  granted  to  her  within  the  meaning  of  these 
acts,  so  as  to  make  it  her  individual  property  ? 

It  went  to  the  plaintiffs  house  and  possession.  It  was  ap- 
propriated to  his  use  by  being  employed  in  a  business  prose- 
cuted as  a  means  of  supporting  his  family.  He  is  liable  in  law 
for  its  price,  and  could  be  taken  on  execution  to  satisfy  his 
debts.  In  judgment  of  law  it  was  sold  to  him,  and  was  his 
property.  (Lovett  agt.  Robinson,  7  How.  Pr.  R.  p.  105,  vide 
Kurd  agt.  Cass,  9  Barb.  S.  C.  R.  366.  Shumway  agt.  Cooper, 
16  Barb.  S.  C.  R.  556.) 

We  see  no  reason  to  grant  a  new  trial  on  account  of  any 
charge  made  at  the  trial,  or  on  account  of  any  refusal  to  charge, 
as  requested  by  the  defendant.  . 

No  objection  appears  to  have  been  made  at  the  trial  to  the 
competency  of  any  of  the  evidence  given  by  the  plaintiff  to 
prove  the  value  of  the  property  taken.  What  Harriet  Switzer 
heard  her  mother  say  was  paid  for  the  property  should  not 
have  been  received  as  evidence  of  its  value,  if  it  had  been  ob- 
jected to.  But  no  complaint  seems  to  have  been  made  at  the 
trial  to  the  reception  of  that  evidence.  It  appears  that  the 
defendant  effected  an  insurance  on  the  property  to  the  amount 
of  $800.  We  cannot  see  that  the  damages  are  so  clearly  ex- 
cessive as  to  require  the  court  to  grant  a  new  trial  merely  on 
that  ground. 


SUPREME  COURT. 

HENRY  L.  WEBB,  and  another,  agt.  ISAAC  M.  NORTON,  and 

others. 

BARZILLAI  SLOSSON,  respondent,  agt.  ERASTUS  CORNING  and 
another,  appellants. 

Where  it  appears  from  the  order  of  the  court  of  appeals,  as  contained  in  the  re- 
mittitur,  that  after  argument  upon  the  merits,  they  dismissed  the  appeal  irith 
costs,  this  court  is  bound  to  suppose  they  intended  the  general  costs  to  be 
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taxed  or  adjusted,  being  the  only  way  the  order  in  respect  to  costs  can  have 
effect. 

If  the  court  of  appeals  had  intended  motion  costs  only,  they  should  have  specified 
the  amount,  and  it  should  have  been  inserted  in  the  order. 

At  Chambers,  Penn  Yan,  October,  1854. — Taxation  of  costs. 
The  facts  are  sufficiently  stated  in  the  following  opinion. 

MUNGER  &  POMEROY,  for  respondent. 
E.  GRIFFIN,  for  appellant. 

WELLES,  Justice.  At  a  special  term  of  the  supreme  court, 
in  equity,  held  in  the  city  of  Rochester  on  the  12th  day  of 
June,  1848,  an  order  was  made,  in  the  suit  first  above  entitled, 
confirming  a  certain  report  of  a  master  in  chancery,  with  cer- 
tain exceptions  therein  mentioned,  and  containing  various 
special  provisions  and  directions. 

The  order  recited,  among  other  things,  the  appointment  by 
the  court  of  chancery  of  the  respondent  in  the  above  second 
entitling,  as  receiver,  &c.,  in  the  suit  first  entitled,  and  the 
extending  of  the  receivership  to  several  other  suits  in  chancery 
against  the  defendants  in  said  first  suit,  one  of  which  was  in 
favor  of  the  appellants  in  the  above  second  title. 

On  appeal  to  the  general  term  from  said  order,  the  same  was 
affirmed.  From  this  order  of  affirmance  the  above  appellants 
appealed  to  the  court  of  appeals.  After  argument  upon  the 
merits  in  the  court  of  appeals,  and  upon  an  objection  taken  by 
the  respondent  that  the  order,  not  being  a  final  one,  was  not 
appealable,  the  appeal  was  dismissed  by  the  court  of  appeals, 
with  costs,  at  the  June  term  thereof  last.  The  remittitur  of  the 
court  of  appeals,  after  reciting  the  proceedings,  proceeds  as 
follows : — 

"  Whereupon  the  said  court  of  appeals,  after  having  heard 
this  action  argued,  upon  printed  points  and  arguments,  by  Mr. 
William  D.  White,  counsel  for  the  appellants,  and  by  Messrs. 
Munger  and  Pomeroy,  counsel  for  the  respondent,  and  after 
due  deliberation  being  had  thereon,  did  order  and  adjudge  that 
the  appeal  in  this  action  be,  and  the  same  is  hereby  dismissed, 
with  costs.  And  it  was  further  ordered  and  adjudged  that  the 
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record  and  proceedings  be  remitted  to  the  supreme  court,  there 
to  be  proceeded  upon  according  to  law. 

"  Therefore  it  is  considered  that  the  said  appeal  be  dismissed 
with  costs,  and  hereupon,"  &c.,  concluding  in  the  usual  form. 

On  filing  the  remittitur  in  the  supreme  court,  an  order  was 
entered  to  carry  into  effect  the  order  of  the  court  of  appeals, 
together  with  that  of  the  supreme  court  appealed  from. 

The  respondent  claims  full  costs  in  the  court  of  appeals,  as 
upon  affirmance  of  a  judgment  or  decree,  &c.,  and  has  made 
out  a  bill  of  items,  and  the  same  is  submitted  to  me  for  taxa- 
tion. 

The  bill  contains  the  following  items : — 

Costs  before  argument, $25 

"  for  argument, •  ••  50 

Term  fee  (June  term,  1853,) .  .  *  .  .  10 
"  "  (Sept.  "  ")....  .  '. "  10 
"  "  (Jan.  "  1854,).  .  .  ..'/  10 

105 
Besides  disbursements,  the  items  whereof 

amount  to  .     .     .     .     .     .  '  '.    .     .     .       11  05 


$116  05 

The  appellants'  counsel  contends  that  the  costs  of  a  motion 
only  can  be  allowed,  inasmuch  as  there  was  no  reversal  or 
affirmance,  and  the  appeal  was  dismissed  for  the  reason  that 
the  order  appealed  from  was  not  appealable.  If  the  appeal 
had  been  dismissed  on  a  direct  motion  brought  on  upon  notice 
for  that  purpose,  the  court  would  probably  have  only  allowed 
the  respondent  ten  dollars  costs  of  the  motion.  The  amount 
of  costs  in  such  case  would  have  to  be  determined  at  the  time, 
and  inserted  in  the  order,  or  they  would  not  be  collectable  at 
all.  (Code,  §  315 ;.  Thomas  agt.  Clark  and  Rogers,  5  How.  Pr. 
R.  375 ;  Johnson  agt.  Mitt,  7  id.  485.) 

As  a  general  rule,  the  court  of  appeals,  as  I  understand,  re- 
fuses to  allow  general  costs  of  the  appeal  when  they  dismiss 
the  appeal  after  argument  upon  the  merits,  either  upon  an  ob- 
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jection  taken  by  the  respondent,  or  upon  their  own  suggestion, 
on  the  ground  that  the  respondent,  instead  of  noticing  the  ap- 
peal for  argument  and  putting  the  appellant  to  the  labor  and 
expense  of  preparing  for  the  argument  upon  the  merits,  should 
have  moved  to  dismiss  the  appeal  in  the  first  instance.  (Wil- 
liams agt.  Fitch,  15  Barb.  S.  C.  R.  654.)  Nevertheless,  they 
unquestionably  have  the  power  to  grant  the  general  costs  where 
the  argument  on  the  merits  actually  takes  place ;  and  in  the 
present  case  I  think  it  should  be  understood  from  the  language 
of  the  remittitur  that  they  so  intended. 

After  argument  upon  the  merits,  they  dismissed  the  appeal 
with  costs.  If  they  had  intended  motion-costs  only,  they  should 
have  specified  the  amount,  and  it  should  have  been  inserted  in 
the  order.  That  not  having  been  done,  we  are  now  bound  to 
suppose  they  intended  the  general  costs  to  be  taxed  or  adjusted, 
being  the  only  way  the  order  in  respect  to  costs  can  have  effect. 

The  statute  under  which  these  costs  are  charged  is  in  the 
following  words : — 

"  To  either  party  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars;  for  argument,  fifty  dollars;" 
and  term  fees  of  ten  dollars,  common  to  all  the  courts  of  record. 
(Code,  §  307,  sub.  7  &  8.  See  also  Slade  agt.  Warren,  1  Com. 
431 ;  Kanouse  agt.  Martin,  2  Sanf.  Supr.  C.  R.  739.) 

Upon  the  whole,  I  shall  tax  the  bill  as  made  out,  as  there 
appears  no  objections  in  detail  to  the  items  other  than  as  above 
noticed. 


SUPREME  COURT. 

HORACE  PERKINS,  respondent,   agt.   LE  ROY  FARNHAM, 
appellant. 

A  judgment  entered  on  demurrer  to  an  answer  not  constituting  a  counter- 
claim, and  by  stipulation  of  counsel  for  both,  parties,  an  appeal  brought  to 
review  that  judgment,  while  questions  of  fact  were  pending  and  undecided  in 
the  action, 

Held,  that  the  appeal  be  dismissed ;  because  the  cause  had  not  been  finally  dis- 
posed of— there  had  not  been  a  final  judgment  in  the  action.  And  the  par- 
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ties  could  not  stipulate  a  judgment,  without  disposing  of  the  issues,  for  the 
purpose  of  enabling  one  of  them  to  appeal,  so  as  to  obtain  the  decision  of  the 
court  upon  an  intermediate  order. 

Besides,  it  seems,  that  such  a  judgment  is  a  nullity,  because  entered  upon  a 
decision  of  a  demurrer  to  an  answer  not  constituting  a  counter-claim. 

Erie  General  Term,  May,  1854. 

MARVIN,  P.  J.,  BOWEN  and  GREEN,  J.  J. 

Appeal  from  recorder's  court  of  the  city  of  Buffalo. 

I.  T.  WILLIAMS,  for  plaintiff". 
B.  F.  AUSTIN,  for  defendant. 

By  the  court. — MARVIN,  P.  Justice.  This  is  a  strange  case, 
and  in  a  strange  condition ;  and  I  have  been  at  considerable 
loss  in  determining  what  to  do  with  it.  The  complaint  states 
two  causes  of  action.  1.  That  Savage  and  others  commenced 
an  action  against  the  plaintiff  to  recover  the  possession  of  cer- 
tain personal  property,  specifying  it,  that  the  defendant,  as 
sheriff,  took  the  property  out  of  the  possession  of  the  plaintiff, 
and  that  thereupon  the  plaintiff  gave  to  the  sheriff  the  written 
undertaking,  pursuant  to  section  211  of  the  Code,  and  required 
the  return  of  the  property  to  him,  the  plajntiff ;  but  the  de- 
fendant refused  and  neglected  to  deliver  the  property  to  him. 
2.  Cause  of  action ;  that  the  defe'ndant  being  sheriff  by  color 
of  his  office,  with  force  and  arms,  took  from  and  out  of  the 
possession  of  the  plaintiff  certain  property,  specifying  it,  in 
which  the  plaintiff  had  a  special  property,  &c.,  and  refused 
and  neglected  to  deliver  the  property  to  the  plaintiff. 

The  defendant  denied  all  the  allegations  in  the  complaint, 
and  then,  by  way  of  new  matter,  alleged  that  the  plaintiff  never 
owned  or  had  any  interest  in  the  property,  except  that  he  was 
employed  as  a  common  carrier  by  Savage  and  others  to  carry 
the  goods  from  Albany  to  Buffalo,  and  there  to  deliver  them  to 
Savage  and  others  on  their  paying  the  freight,  &c.,  and  then 
averring  the  payment  of  part  of  the  freight,  &c.,  and  a  tender 
of  the  residue,  which  the  plaintiff  refused  to  accept,  and  aver- 
ring that  this  was  all  the  interest,  right,  or  claim,  that  the  plain- 
tiff had,  or  ever  had  in  the  goods. 

The  plaintiff  demurred  to  the  answer,  stating  new  matter. 
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These  pleadings  were  made  subsequent  to  the  amendments  of 
the  Code  in  1852.  The  recorder's  court  of  the  city  of  Buffalo 
ordered  judgment  for  the  plaintiff  upon  the  demurrer,  with 
leave  to  the  defendant  to  amend  said  answer  on  payment  of 
$22  costs. 

The  parties  then  stipulated  that  the  plaintiff  might  enter  up 
judgment  for  the  costs  of  the  demurrer  in  the  action,  that  the 
judgment  should  be  a  good  and  valid  judgment  to  all  intents 
and  purposes,  saving,  however,  the  right  of  the  defendant  to 
appeal  therefrom  to  the  supreme  court ;  that  such  appeal  should 
be  to  all  intents  and  purposes  a  good  and  valid  appeal,  with 
the  same  rights  and  liabilities  of  the  parties  as  if  such  appeal 
were  taken  from  a  final  judgment  after  trial  by  jury ;  that  the 
stipulation  should  not  be  construed  to  take  away  any  right  that 
the  defendant  might  have,  in  case  the  judgment  had  been  so 
entered,  after  trial  by  jury  as  aforesaid,  the  stipulation  having 
been  made  to  enable  the  defendant  to  take  the  appeal. 

The  judgment  was  then  entered  in  the  recorder's  court  by 
virtue  of  the  order  upon  the  demurrer  and  the  stipulation.  It 
is  entered  as  a  final  judgment  for  $24.31;  and  thereupon  the 
defendant  appealed  to  this  court.  The  defendant  asks  for  a 
reversal  of  the  judgment,  arid  the  plaintiff  that  it  be  affirmed. 

This  is  indeed  a  very  strange  record ;  but  I  think  it  will  not 
be  very  difficult  to  dispose  of  the  appeal. 

It  is,  I  think,  now  well  settled  that  the  plaintiff  cannot  de- 
mur to  an  answer  which  does  not  contain  new  matter  constitut- 
ing a  counter-claim.  The  authority  to  demur  to  an  answer  is 
contained  in  section  153,  and  for  a  construction  of  that  section 
see  the  cases  referred  to  under  that  section  in  Voorkies's  Supple- 
ment to  the  Code,  p.  93. 

In  Roosa  agt.  The  S.  #  W.  R.  R.  Co.,  (8  How.  Pr.  R.  237,) 
Justice  HARRIS  held  that  a  demurrer  to  an  answer,  not  contain- 
ing new  matter  constituting  a  counter-claim,  is  a  nullity.  He 
said  it  was  void,  and  he  thought  the  judgment  that  had  been 
rendered  upon  it  was  void.  (See  also  8  How.  Pr.  R.  234.) 
Nothing  is  a  pleading  now  unless  it  is  authorized  by  the  Code. 
It  has  been  repeatedly  held  in  this  district  that  there  is  no 
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authority  to  demur  to  such  an  answer,  and  I  have  uniformly 
refused  to  hear  the  argument  upon  such  demurrer.  When 
they  have  come  up  before  me,  I  have  refused  to  hear  them 
argued,  and  have  simply  set  the  demurrer  aside,  thus  relieving 
the  parties  from  their  difficulty. 

I  should  so  have  disposed  of  this  demurrer.  The  defendant 
ought  to  have  moved  the  court  to  set  aside  the  demurrer  as  un- 
authorized by  the  Code,  or  he  might,  in  my  opinion,  have  dis- 
regarded it.  But  suppose  that  the  only  question  in  the  case, 
and  that  final  judgment  had  been  rendered  upon  the  demurrer 
in  the  recorder's  court,  what  would  be  our  duty  upon  appeal, 
assuming  that  no  objection  was  made  to  the  demurrer  in  that 
court  1  Should  we  examine  the  answer,  and  decide  whether  it 
was  sufficient  1  or  should  we  hold  simply  that  the  judgment  of 
the  recorder's  court  was  void,  as  having  been  pronounced  upon 
an  issue  of  law  which  our  system  of  pleadings  does  not  permit  ? 
Justice  HARRIS  thinks  the  judgment  void.  The  respondent's 
counsel  does  not  attempt  to  sustain  his  judgment  upon  the  order 
of  the  court  upon  the  demurrer  alone,  but  he  claims  that  it 
stands  upon  the  stipulation,  and  that  this  court  should  examine 
the  answer  demurred  to,  and  decide  whether  it  contains  facts 
constituting  a  defence. 

The  defendant,  on  the  other  hand,  claims  that  the  demurrer 
was  unauthorized,  and  he  asks  a  reversal  of  the  judgment  with- 
out regard  to  the  sufficiency  of  the  answer.  The  stipulation  is, 
that  the  plaintiff  may  enter  up  judgment  for  the  costs  of  the 
demurrer,  &c.  • 

In  the  judgment  the  order  and  stipulation  are  referred  to, 
and  sufficiently  recited,  and  that  the  costs  have  been  adjusted  at 
$24.31,  and  then  "judgment  final  is  ordered  by  the  court  for 
the  said  sum  of  $24.31  in  favor  of  the  plaintiff  and  against  the 
defendant,  and  that  the  plaintiff  have  execution  therefor."  The 
plaintiff's  counsel  supposes  that  this  court  will  regard  the 
judgment  as  "  good  and  vo/w/,"  because  the  stipulation  says  it 
shall  be,  notwithstanding  we  might  hold  that  the  judgment 
upon  the  demurrer  was  a  nullity.  The  defendant's  counsel 
supposes,  that  as  he  has  reserved  the  right  to  appeal,  this  court 
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will  pass  upon  the  question  of  the  right  to  demur  to  the  answer 
without  regard  to  the  question,  whether  the  decision  of  the 
recorder's  court  upon  the  sufficiency  of  the  answer  was  right  or 
wrong.  The  issue  of  fact,  joined  by  the  answer,  denying 
the  allegations  in  the  complaint,  have  not  been  tried  or  dis- 
posed of.  The  parties  have  attempted  to  bring  the  cause,  in 
an  unfinished  state,  into  this  court  upon  appeal,  and  in  my 
opinion  this  court  ought  not  to  entertain  it.  The  parties  ought 
not  to  be  permitted  by  a  stipulation  to  bring  before  this 
court  an  order  made  by  the  recorder's  court  upon  a  demurrer, 
which  did  not  by  a  final  judgment  dispose  of  the  cause  in  that 
court. 

An  appeal  may  be  taken  to  the  supreme  court  from  the  judg- 
ment rendered  by  the  recorder's  court.  (Code,  §  344.)  This 
means  the  final  judgment  of  the  court — a  judgment  making  a 
final  disposition  of  the  cause.  It  may  perhaps  be  said  that  this 
judgment  is  final ;  it  is  so  declared  in  the  judgment.  But  the 
record  shows  the  order  upon  the  demurrer,  and  the  stipulation, 
and  the  judgment  is  founded  upon  them,  and  entered  un- 
doubtedly without  any  direct  application  to  the  court.  By 
section  329  of  the  Code,-upon  an  appeal  from  a  judgment,  the 
court  may  review  any  intermediate  order  involving  the  merits, 
and  necessarily  affecting  the  judgment.  This  shows  that  the 
appeal  must  be  from  the  final  judgment,  and  then  the  inter- 
mediate order  may  be  reviewed.  In  the  present  case,  I 
think  the  appeal  should  be  dismissed.  The  parties  should  go 
into  the  recorder's  court  and  have  the  issues  finally  disposed 
of.  They  cannot  bring  the  cause  by  stipulation  into  this  court, 
or  stipulate  a  judgment,  without  finally  disposing  of  the  issues, 
for  the  purpose  of  enabling  one  of  the  parties  to  appeal,  so  as 
to  obtain  the  decision  of  this  court  upon  all  intermediate  order. 
The  appeal  should  be  dismissed,  but  without  costs.  The 
parties  have  acted  by  agreement  in  bringing  the  cause,  in  its 
unfinished  state,  into  this  court,  and  no  costs  should  here  be 
allowed.  The  recorder's  court  has  full  power  to  give  relief 
touching  the  judgment  that  has  been  entered. 

Appeal  dismissed  without  costs. 
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SUPREME  COURT. 
BROWER  AND  OTHERS  agt.  PEABODY  AND  OTHERS. 

Where  goods  were  contracted  to  be  sold  for  a  specified  sum,  payable  on  de- 
livery, and  were  in  pursuance  of  the  contract  delivered  on  board  of  a  vessel, 
and  receipts  in  the  usual  form  were  given  by  the  officer  of  the  vessel,  stating 
they  had  been  received  from  the  seller,  and  the  purchaser  subsequently  stole 
the  receipts  from  the  seller,  and  procured  a  bill  of  lading  from  the  owners  of 
the  vessel  in  his  own  name— drew  a  bill  of  exchange  against  the  shipment, 
assigned  it  to  a  third  person,  who  in  good  faith  advanced  a  large  sum  of  mo- 
ney upon  it ;  and  the  captain  of  the  vessel,  on  demand,  refused  to  deliver  the 
goods  to  the  seller,  but  delivered  them  to  the  holder  of  the  bill  of  lading, 

Held,  in  an  action  by  the  seller  for  possession  of  the  goods,  that  although  the 
receipts  were  stolen,  it  did  not  follow  that  the  goods  were,  and  under  the 
circumstances  the  conduct  of  the  purchaser  in  obtaining  possession  of  the 
property  should  be  deemed  fraudulent  rather  than  felonious.  And  the 
omission  of  the  duty  of  the  seller  to  caution  the  owners  or  master  of  the  ves- 
sel of  the  stealing  of  the  receipts  by  the  purchaser,  contributed  to  confer  the 
apparent  right  of  property  in  the  purchaser.  (MITCHELL,  P.  J.,  dissenting.) 

New-York  General  Term,  JVow.  1854. 

MITCHELL,  P.  J.  ROOSEVELT,  and  CLERKE,  Justices. 

The  facts  in  this  case  are  as  follows :  The  plaintiffs  made  an 
agreement,  in  the  regular  course  of  business,  with  Lovett,  one 
of  the  defendants,  to  sell  to  his  firm  (Thomas  E.  Lovett  &  Co.) 
fifty  casks  of  potashes  for  $16,570.08.  The  terms  were  cash 
on  delivery.  After  the  agreement  Lovett  engaged  freight  on 
the  potashes  in  the  ship  Fidelia,  then  advertised  for  a  voyage 
to  Liverpool ;  and  the  plaintiffs,  pursuant  to  their  agreement, 
sent  the  potashes  on  board  the  vessel  by  their  carman,  who 
took  receipts  in  the  usual  form  from  the  mate — thirty-eight  of 
the  receipts  stating  the  casks  to  have  been  received  from 
Brower,  one  of  the  plaintiffs — the  remaining  twelve  not  stating 
from  whom  they  were  received.  The  delivery  of  the  casks  of 
potashes  being  completed,  Lovett  went  to  the  office  of  the 
plaintiffs,  and,  seeing  the  receipts  on  the  desk  on  which  Brower 
was  writing,  stole  and  carried  them  away.  In  the  course  of 
the  same  day  he  presented  them  to  the  owners  of  the  ship,  and 
procured  a  bill  of  lading  in  his  own  name.  Drawing  a  bill  of 
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exchange  against  the  shipment,  he  assigned  the  bill  of  lading 
to  Richard  Hasluck,  who,  in  good  faith,  advanced  to  him,  upon 
this  security,  the  sum  of  $1,453.33.  Peabody,  the  master  of 
the  ship,  refused  to  deliver  the  potashes  to  the  plaintiffs,  but 
delivered  them  to  the  holders  of  the  bills  of  lading  in  Liverpool. 

By  the  court — CLERKE,  J.  It  is  maintained  by  the  plaintiffs 
that  the  receipts  having  been  stolen,  their  right  to  the  possession 
of  the  goods  cannot  be  affected  by  the  felony. 

A  thief  cannot  make  a  title  to  stolen  property,  and  the  owner 
can  reclaim  it  from  any  one,  however  innocent  he  might  have 
obtained  possession  of  it,  and  whatever  may  be  the  amount 
which  he  paid  for  it.  If,  for  instance,  the  casks  of  potashes  in 
question  remained  in  the  store  of  the  plaintiffs,  and  the  de- 
fendant Lovett  stole  them  while  in  the  store,  and  then  depos- 
ited them  on  board  the  Fidelia,  the  master  of  the  vessel  would 
be  undoubtedly  under  an  obligation  to  restore  them  at  once  to 
the  plaintiffs.  By  this  rule,  the  law  secures  the  right  of  the 
proprietor  in  personal  chattels  from  being  divested,  in  cases 
where  he  has  done  nothing  to  induce  an  innocent  party  to  sup- 
pose the  property  to  be  in  any  other.  But  it  would  not  be  con- 
sistent with  the  policy  of  a  commercial  community  to  extend 
the  rule  beyond  such  cases  ;  and  in  England  this  rule  is  in  many 
circumstances  practically  nullified :  for  it  is  an  old  and  familiar 
principle  there  that  all  sales  and  contracts  of  any  thing  venda- 
ble,  in  fairs  or  markets  overt  (open)  shall  not  only  be  good  be- 
tween the  parties,  but  also  binding  on  all  those  that  have  any 
right  or  property  therein ;  and  in  London  every  day,  except 
Sunday,  is  a  market  day ;  and  every  shop  in  which  goods  are 
exposed  publicly  for  sale  is  market  overt,  for  such  things  only 
as  the  owner  professes  to  trade  in.  Here  we  have  no  market 
overt;  although  the  nature  and  extent  of  our  commercial  ne- 
cessities render  it  equally  desirable  that  innocent  purchasers  or 
bailees  in  a  fair,  open,  and  regular  manner,  should  not  be  af- 
terward subjected  to  difficulty  in  consequence  of  the  knavery 
of  the  party  who  has  transferred  the  goods  to  them.  If  we 
are,  therefore,  to  modify  the  rule  at  all,  instead  of  being  ex- 
tended, it  should  be  restricted.  In  the  present  case  it  is  con- 
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ceded  that  the  receipts  were  stolen ;  but  does  it  follow  that  this 
can  be  said  of  the  property  to  which  they  relate  1  and  I  think 
the  fallacy,  so  ingeniously  presented  on  behalf  of  the  plaintiffs, 
consists  in  not  recognizing  this  distinction.  The  property,  let  it 
be  remembered,  was  placed  on  board  the  Fidelia  by  the  plaintiffs, 
without  any  communication  with  the  owners ;  but,on  the  contrary, 
Lovett  alone  communicated  with  them,  treating  with  them  as  the 
owners  of  it,  and  agreeing  with  them  for  the  freight  and  trans- 
portation of  it  to  Liverpool.  The  plaintiffs,  pursuant  to  their 
agreement  with  Lovett,  and  pursuant  to  Lovetfs  agreement  \oith 
the  ship-owners,  sent  it  to  the  place  designated  by  Lovett,  and, 
although  they  did  not  intend  that  the  absolute  property  in  the 
potashes  should  pass  from  them  until  the  latter  paid  for  it, 
yet  is  it  consistent  with  the  policy  required  by  the  usages  and 
interests  of  trade  to  consider  the  appropriation  of  it,  under  such 
circumstances,  actual  larceny  ?  It  can  scarcely  be  affirmed  that 
the  plaintiffs  had  done  nothing,  previous  to  the  abstraction  of 
the  receipts,  to  beget  a  belief  that  Lovett  had  become  the  law- 
ful owner  of  the  shipment ;  so  that  Peabody,  the  master,  know- 
ing that  his  owners  contracted  to  transport  the  goods,  without 
any  reference  to  the  plaintiffs,  or  any  interposition  on  their 
part,  supposed  himself  from  the  beginning  to  be  the  bailee  of 
Lovett.  Was  there  not  at  least  some  color  of  a  delivery  to 
him — not  absolute,  of  course,  but  sufficient  to  negative  the  idea 
that  the  method  by  which  the  shipment  was  transferred  was  of 
the  same  felonious  character  as  that  by  which  the  receipts  were 
taken  1  By  this  delivery  on  board  the  vessel  designated  by 
Lovett,  without  any  communication  with  the  owners  of  the 
Fidelia,  leaving  them  under  the  probable  impression  that  there 
was  at  least  a  qualified  ownership  in  him,  and  thus  allowing 
him  to  assume  some  indicia  of  such  right,  his  whole  conduct  in 
obtaining  possession  of  the  property  should  be  deemed  fraudu- 
lent rather  than  felonious,  and  although  where  property  has 
been  actually  stolen,  the  remissness  of  the  owner  in  not  tak- 
ing immediate  steps  to  notify  others  of  the  theft  cannot  affect 
the  character  of  the  transaction  itself;  yet  when  considered  in 
connection  with  the  previous  circumstances  of  the  case,  the 
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omission  of  the  plaintiffs  to  caution  the  owners  or  master  of  the 
Fidelia  of  the  stealing  of  the  receipts  by  Lovett,  contributed  to 
confer  the  apparent  right  of  property  in  him ;  and  it  was  their 
duty,  as  it  was  entirely  and  effectually  in  their  power,  to  set 
the  defendants  right  on  this  point,  without  delay,  as  soon  as 
they  discovered  that  the  receipts  were  stolen. 
The  judgment  should  be  affirmed  with  costs. 
The  dissenting  opinion  of  Judge  MITCHELL  is  as  follows : 
MITCHELL,  J. — The  barrels  of  potashes  belonged  to  the 
plaintiffs,  and  they  never  passed  their  title  to  Lovett  or  any 
one  else.  If  no  receipt  for  them  had  been  given  by  the  captain 
of  the  vessel,  that  title  would  still  have  remained  in  the  plain- 
tiffs. Such  receipt  was  given  and  was  in  possession  of  the 
plaintiffs,  and  was  stolen  from  them  by  Lovett.  Then  as  no 
title  can  be  acquired  even  in  favor  of  a  subsequent  bonafide 
purchaser  by  the  defendants  from  the  true  owner,  the  stealing 
of  the  receipt  and  its  possession  by  a  bonafide  holder,  gave  no 
title  against  the  true  owner.  Nor  does  the  omission  of  the 
true  owner  to  take  the  most  judicious  means  to  give  notice  to 
the  defendant,  the  captain  of  the  vessel,  defeat  the  true  owner's 
title.  There  should,  I  think,  be  a  new  trial,  costs  to  abide  the 
event. 


SUPREME  COURT. 
MAX  HERR  agt.  JACOB  BAMBERG. 

The  court  is  authorized  under  §  152  of  the  Code,  upon  motion,  to  strike  out  irre- 
levant defences ;  and  this  includes  insufficient  matter  pleaded  in  mitigation  of 
damages. 

Where  the  answer  alleged  in  justification,  that  the  defendant  and  his  partner 
delivered  to  the  plaintiff  and  his  partner  goods  which  they  were  to  sell  upon 
commission ;  that  they  had  failed  to  account  for  or  return  them ;  that  the 
plaintiff  and  his  partner  had  failed  in  business,  and  made  an  assignment  of 
their  property  for  the  benefit  of  creditors,  and  the  property  assigned  had  been 
sold ;  that  previous  to  and  at  the  time  of  the  sale,  the  defendant  called  upon 
the  plaintiff  and  his  partner,  and  demanded  the  goods  left  with  them,  or  the 
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money  therefor;  but  they  refused  to  deliver  the  goods  or  to  account  with  them 
therefor, 

Held,  that  these  allegations  were- insufficient  to  constitute  a  justification  in  an 
action  for  slander,  in  calling  the  plaifltiif  a  "  swindler,"  and  that  "  he  had 
swindled  the  defendant  out  of  the  goods  mentioned." 

The  same  matters  pleaded  in  mitigation  of  damages,  held  insufficient  in  that 
respect,  because  they  were  not  sufficient  as  a  justification.  By  the  149th 
section  of  the  Code,  the  defendant  in  pleading  new  matter  is  restricted  to  such 
matter  as  constitutes  a  defence.  This  excludes  matter  which  concedes  a 
cause  of  action,  and  merely  tends  to  reduce  the  damages  to  be  recovered. 

Albany  Special  Term,  Aug.  1854. — Motion  to  strike  out,  &c. 

The  action  is  for  slander.  The  allegation  is,  that  the  de- 
fendant charged  the  plaintiff  with  having  swindled  him,  in  a 
quantity  of  gold  and  jewelry,  and  with  being  a  "  swindler" 
It  is  alleged  that  these  words  were  spoken  of  the  plaintiff  as  a 
merchant,  and  were  intended  to  charge  him  with  the  crime  of 
obtaining  goods  and  money  under  false  pretences. 

The  defendant  denies  the  allegations  of  the  complaint ;  and 
then,  secondly,  by  way  of  justification,  alleges  that  on  the  first 
day  of  October,  1853,  the  defendant  and  his  partner  delivered 
to  the  plaintiff  and  his  partner,  and  left  with  them,  a  quantity 
of  goods,  which  they  were  to  sell  upon  commission  ;  that  they 
had  failed  to  account  for  the  goods  or  to  return  them,  though 
requested  so  to  do.  That  on  the  23d  of  January,  1854,  the 
plaintiff  and  his  partner  failed  in  business,  and  made  an  assign- 
ment of  their  property  for  the  benefit  of  creditors,  and  the 
property  assigned  was  sold  on  the  20th  of  February ;  that 
previous  to,  and  at  the  time  of  the  sale,  the  defendant  had 
called  upon  the  plaintiff  and  his  partner,  and  demanded  the 
goods  left  with  them,  or  the  money  therefor ;  but  they  refused 
to  deliver  the  goods,  or  to  account  with  them  therefor.  This 
second  defence  concludes  as  follows :  "  And  the  defendant 
therefore  says  that  he  will,  on  the  trial  of  this  action,  prove,  in 
justification  of  the  speaking  of  the  words  charged  in  the  com- 
plaint, that  the  said  plaintiff  did  then  and  there,  as  aforesaid, 
swindle  the  defendant  out  of  the  gold  or  jewelry  mentioned  in 
the  complaint,  and  that  the  said  plaintiff  and  his  said  brother 
r.re  swindlers,  and  that  they  have  swindled  the  defendant." 

VOL.  X.  9 
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The  third  defence  stated  in  the  answer,  alleges  other  matters 
in  justification,  and  the  defendant  then,  as  a  fourth  defence, 
states  the  same  matters  contained  in  the  second  defence,  and 
concludes  as  follows  :  "  All  which  facts  the  said  defendant  will, 
upon  the  trial  of  this  action,  prove,  in  mitigation  of  the  plain- 
tiffs' damages."  The  plaintiff  moved  to  strike  out  the  second 
and  fourth  defences. 

THOMAS  SMITH,  for  plaintiff. 
W.  S.  HEVENOR,  for  defendant. 

HARRIS,  Justice.  A  demurrer  to  an  answer  which  does 
not  contain  a  counter  claim  is  no  longer  allowable.  But 
the  legislature,  at  the  same  time  this  amendment  was  made, 
also  amended  the  152d  section  of  the  Code,  so  as  to  authorize 
the  court,  upon  motion,  to  strike  out  irrelevant  defences.  If, 
therefore,  the  defences  to  which  this  motion  relates,  are  irrele- 
vant, the  plaintiff  has  sought  the  proper  remedy. 

The  charge  as  stated  in  the  complaint  is,  that  the  plaintiff 
had  swindled  the  defendant  out  of  the  property,  and  that  he 
was  a  swindkr.  In  other  words,  that  the  plaintiff  had,  by  de- 
liberate artifice,  procured  the  defendant  to  deliver  goods  to 
him,  under  a  pretended  contract,  but  with  a  fellonious  design 
of  appropriating  the  goods  to  his  own  use.  (See  Bouvier's  Law 
Die.,  title  "  Swindler."}  The  facts  stated  in  the  second  and 
fourth  defences  do  not  justify  such  a  charge.  It  is  not  stated 
that  the  goods  were  delivered  to  the  plaintiff  upon  his  own 
request — much  less  is  it  stated  that  any  fraud  or  artifice  was  prac- 
ticed to  obtain  them.  The  substance  of  what  is  alleged  is,  in 
brief,  that  the  defendant  and  his  partner  had  entered  into  an 
agreement  with  the  plaintiff  and  his  partner,  by  which  the  latter 
were  to  sell  goods  of  the  former  upon  commission.  They 
received  goods  upon  these  terms,  and,  when  called  upon  to 
account  for  them,  they  refused.  The  conduct  of  the  plaintiff, 
as  stated  in  these  defences,  may  or  may  not  have  been  dis- 
honest, but  certainly  there  is  nothing  which  gives  it  the  least 
complexion  of  a  swindling  transaction.  The  matter  alleged 
does  not  constitute  a  defence,  and  is  therefore  irrelevant.  The 


NEW- YORK  PRACTICE  REPORTS.  131 

Herr  agt.  Bamberg. 

defendant  would  not  be  allowed  to  prove  it,  upon  the  trial,  as 
a  justification  of  the  charge. 

Nor  should  the  fourth  defence,  which  sets  up  the  same  mat- 
ter in  mitigation  of  damages,  be  allowed  to  stand.  Before  the 
adoption  of  the  Code,  as  the  law  had  been  settled,  a  defendant, 
in  an  action  for  libel  or  slander,  might  give  evidence  in  mitiga- 
tion of  damages  in  all  cases,  except  where  he  had  set  up  a  jus- 
tification. He  was  not  allowed  both  to  justify  and  mitigate. 
If,  upon  the  trial,  he  failed  to  make  out  a  complete  justifica- 
tion, though  he  might  approach  ever  so  near  to  it,  the  jury 
were  to  be  instructed  that  the  fact  that  the  defendant  had 
attempted  to  justify  and  had  failed  in  the  attempt,  was  to  be 
regarded  by  them  as  a  repetition  of  the  charge  in  a  more  solemn 
form,  and  that,  for  this  reason,  the  damages  should  be  increased. 
At  the  same  time,  having  attempted  to  justify,  it  was  held,  that 
the  defendant  had  precluded  himself  from  proving  any  thing  to 
mitigate  his  offence.  This  was  regarded  as  injustice,  and  the 
legislature  undertook  to  provide  a  remedy  for  the  evil  by  adopt- 
ing the  165th  section  of  the  Code,  by  which  it  was  intended  to 
provide  that,  in  all  cases,  whether  a  defendant  justified  or  not, 
if  he  had  legitimate  evidence  to  mitigate  damages,  he  might 
have  the  benefit  of  it.  He  was  no  longer  to  be  compelled,  as 
he  had  been,  to  elect  beforehand  whether  he  would  rely  upon 
a  justification  or  matter  in  mitigation.  The  legislature  declared 
by  this  section  that  there  was  nothing  impr6per  or  unjust  in 
allowing  a  defendant  to  justify,  if  he  could,  and,  if  he  failed  in 
that,  then  to  prove  what  he  could  in  mitigation  of  damages. 
The  law  on  this  subject,  both  as  it  existed  before  the  change 
referred  to,  and  as  it  now  exists,  is  stated  with  admirable  clear- 
ness and  accuracy  by  Mr.  Justice  T.  R.  STRONG  in  Bush  agt. 
Prosser,  (13  Barb.  221.) 

But  mitigating  circumstances  are  not  the  subject  of  an  issue. 
The  defendant  in  pleading  new  matter  is  restricted,  in  the  149th 
section  of  the  Code,  to  such  matter  as  constitutes  a  defence. 
This  of  course  would  exclude  matter  which  conceded  a  cause 
of  action,  and  merely  tended  to  reduce  the  damages  to  be  re- 
covered. But  for  the  provision  contained  in  the  165th  section 
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of  the  Code,  a  defendant  would  have  no  authority,  in  any  case, 
to  allege  mitigating  circumstances  in  his  pleading.  That  sec- 
tion, as  I  understand  it,  limits  this  authority  to  cases  where  the 
defendant  alleges  the  truth  of  the  charge.  In  other  cases  the 
defendant  may  now,  as  he  might  have  done  before,  prove  miti- 
gating circumstances  without  pleading  them.  (Graham  agt. 
Stone,  6  How.  15 ;  Meyer  agt.  Shultz,  4  Sand.  664 ;  Newman 
agt.  Otto,  4  Sand.  669 ;  Fry  agt.  Bennett,  5  Sand.  54 ;  Mat- 
thews agt.  Beach,  5  Sand.  264.) 

Nor  can  I  concur  in  the  view  of  my  brother  SHANKLAND,  in 
Stiles  agt.  Comstock,  (9  How.  48,)  that  because  matter  in  miti- 
gation of  damages  is  neither  irrelevant  nor  redundant,  it  can- 
not be  stricken  out.  We  strike  out  a  demurrer  or  reply  to  an 
nnswer,  because  such  a  pleading  is  unauthorized.  A  rejoinder 
might  contain  matters  very  important  for  the  plaintiff  to  prove, 
and  so  would  be  neither  irrelevant  nor  redundant ;  and  yet,  I 
suppose,  no  court  would  hesitate  to  strike  out  such  a  pleading, 
for  the  reason  that  it  is  unauthorized.  So,  when  a  defence,  as 
pleaded,  contains  nothing  but  mitigating  circumstances,  it 
should  be  stricken  out,  because  the  law  has.  not  authorized  such 
a  defence. 

Having  determined  that  the  second  defence,  which  alleges 
matter  by  way  of  justification,  should  be  stricken  out,  the  mat- 
ter alleged  in  connection  with  that  defence  in  mitigation  of 
damages  must  fall  with  it,  for  the  reason  that  such  matter  is 
only  pleadable  with  a  justification.  I  do  not  think  the  facts 
alleged  for  that  purpose,  if  true,  would  be  allowed  as  evidence 
to  mitigate  damages.  But  whether  they  would  or  not,  is  a 
question  to  be  determined  upon  the  trial. 

The  motion  to  strike  out  the  two  defences  specified  on  the 
motion  must  be  granted,  with  costs. 
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THE   PRESIDENT,  &c.,  OF  THE  CHEMUNG  CANAL  BANK  agt. 
WILLIAM  R.  JUDSON. 

On  an  appeal  from  a  judgment  at  the  circuit  or  special  term,  the  undertaking,  in 
order  to  stay  proceedings,  must  provide  for  the  payment  of  all  the  costs,  as 
well  as  the  damages  which  may  be  awarded  on  the  appeal,  not  exceed- 
ing 0250,  (§§  334,  335.) 

Where  the  undertaking  omits  to  provide  for  the  payment  of  the  costs  on  the 
appeal,  but  in  all  other  respects  is  regular,  the  party  upon  whom  it  is  served  is 
not  bound  to  return  it.  It  is  good  as  far  as  it  goes,  but  does  not  stay  the 
proceedings,  or  the  issuing  execution  upon  the  judgment. 

Jt  seems,  that  where  a  party  returns  a  paper  as  irregular,  he  must  state  his  objec- 
tions to  it  explicitly.  A  mere  statement  that  the  service  is  irregular,  and  not 
in  compliance  with  certain  sections  of  the  Code,  is  not  enough. 

Ontario  Special  Term,  dug.,  1854. — Motion  to  set  aside  exe- 
cution. 

Judgment  was  entered  and  perfected  in  the  Chemung  county 
clerk's  office  in  favor  of  the  defendant,  against  the  plaintiffs  for 
$456.68  on  the  9th  of  May,  1854.  On  the  15th  of  the  same 
month  written  notice  of  the  judgment  was  serred  on  the  plain- 
tiffs attorney.  On  the  24th  of  the  same  month  the  plaintiffs 
attorney  served  upon  the  defendant's  attorney  notice  of  appeal 
from  the  judgment  to  the  general  term.  On  the  25th  a  copy 
order  for  time  to  make  a  case  or  bill  of  exceptions  was  served 
on  the  defendant's  attorney.  On  the  26th  notice  of  the  appeal 
was  served  on  the  clerk  of  Chemung  county.  On  the  29th  of 
June  following  an  undertaking  was  duly  executed  and  ac- 
knowledged, and  the  sureties  justified  in  the  sura  of  $1500,  and 
the  same  filed  in  the  clerk's  office  of  Chemung  county.  The 
undertaking  was  to  the  effect  that  if  the  judgment  appealed 
from  or  any  part  thereof  should  be  affirmed,  the  appellants 
would  pay  the  amount  directed  to  be  paid  by  the  judgment,  or 
the  part  of  such  amount  as  to  which  the  judgment  should  be 
affirmed,  if  it  should  be  affirmed  only  in  part,  and  all  damages 
which  should  be  awarded  against  the  appellants  on  the  appeal. 
On  Saturday  the  1st  of  July  following  a  copy  of  the  undertak- 
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ing  was  served  on  the  defendant's  attorney.  On  the  following 
Monday,  the  3d  of  July,  the  defendant's  attorney  returned  the 
copy  undertaking  to  the  plaintiffs  attorney  with  a  notice  that 
it  was  returned  for  the  reason  "  that  the  service  of  the  same 
was  irregular  and  not  in  compliance  with  the  sections  of  the 
Code  of  Procedure  regulating  appeals ;"  and  on  the  same  day 
last  mentioned  issued  an  execution  on  the  judgment  to  the 
sheriff  of  Chemung  county.  The  plaintiffs  now  move  to  set 
the  execution  aside  as  irregular. 

DAVID  WRIGHT,  for  plaintiffs. 
CLARENCE  A.  SEWARD,  for  defendant. 

WELLES,  Justice.  An  appeal  from  a  judgment  at  the  circuit 
or  special  term  does  not  stay  the  proceedings,  unless  security 
is  given,  as  upon  an  appeal  to  the  court  of  appeals,  or  unless 
the  court  or  a  judge  thereof  so  order,  &c.  (Code,  §  348.)  There 
was  no  order  of  the  court  or  a  judge  directing  the  appeal  to 
operate  as  a  stay  of  proceedings.  The  question  is,  whether  the 
security  given  should  have  that  effect. 

To  render  an  appeal  to  the  court  of  appeals  effectual  for  any 
purpose,  a  written  undertaking  must  be  executed  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect  that  the  ap- 
pellant will  pay  all  the  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  $250,  or  that  sum 
must  be  deposited,  &c.,  to  abide  the  event  of  the  appeal. 
(Code,  §  334.)  By  the  following  section,  (335,)  if  the  appeal  be 
from  a  judgment  directing  the  payment  of  money,  it  shall  not 
stay  the  execution  of  the  judgment,  unless  a  written  undertak- 
ing be  executed  on  the  part  of  the  appellant  by  at  least  two 
sureties,  to  the  effect  as  contained  in  the  undertaking  given  in 
this  case.  By  §  340  these  undertakings  may  be  in  one  instru- 
ment or  several  at  the  option  of  the  appellant.  The  plaintiffs 
have  not,  therefore,  done  enough  to  have  their  appeal  operate 
as  a  stay  of  proceedings.  Security  has  not  been  given  "  as 
•upon  an  appeal  to  the  court  of  appeals."  The  security  given 
does  not  provide,  as  required  by  §  334,  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against  him 
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on  the  appeal.  The  costs  of  the  appeal  are  not  provided  for  in 
the  undertaking.  This  was  essential,  and  the  omission  is  fatal. 

The  defendant  was  not  bound  to  return  the  copy  of  the  un- 
dertaking. It  was  good  as  far  as  it  went.  If  it  was  a  case 
where  the  defendant  was  bound  to  return  the  paper  with  a 
statement  of  the  reasons,  &c.,  I  should  have  no  hesitation  in 
saying  the  reasons  stated  in  this  case  were  entirely  too  vague. 
They  gave  no  information  to  the  plaintiffs  calculated  to  apprise 
them  of  any  specific  objection.  But  the  plaintiffs  were  bound, 
at  their  peril,  to  give  the  security  required  by  law  to  prevent  an 
execution,  and  not  having  done  so,  the  defendant  was  regular 
in  issuing  it. 

The  order  for  time  to  make  a  case  or  bill  of  exceptions,  did 
not  stay  the  defendant  from  issuing  execution.  The  appeal 
was  regular  and  effectual  without  the  case  or  bill  of  exceptions, 
which,  if  settled  after  the  judgment  roll  is  filed,  the  court  may 
order  annexed.  ( Voorhies*  Code,  2d  ed.  304,  note  and  authori- 
ties there  cited.) 

The  motion  is  denied,  with  $10  costs. 
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THE  EAST  RIVER  BANK  agt.  DEWITT  C.  JUDAH  AND  OTHERS. 

An  association  formed  under  the  General  Banking  Law  may  maintain  an 
action  either  in  the  name  of  its  president,  or  the  name  used  in  transacting  its 
business. 

Jit  Special  Term,  October,  1854. — The  plaintiffs  being  a  bank- 
ing institution,  organized  under  the  general  act,  brought  an 
action  in  the  name  designated  in  the  articles  of  association. 

The  defendants  demurred  to  the  complaint,  and  among  other 
causes  of  demurrer  alleged  that  the  action  should  have  been 
in  the  name  of  the  president,  as  provided  by  statute,  and  that 
the  complaint  did  not  show  a  cause  of  action. 
JOHN  NEWHOUSE,  for  plaintiffs. 
E.  R.  L'AMOUREUX,  for  defendants. 
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INGRAHAM,  First  Judge. — The  plaintiffs,  being  an  association 
under  the  general  banking  act,  bring  their  action  in  the  name 
of  the  East  River  Bank,  and  not  of  their  president. 

To  this  complaint  the  defendant,  Judah,  demurs. 

The  grounds  of  demurrer  are  all  embraced  in  one,  viz.,  that 
the  action  should  have  been  in  the  name  of  the  president 
instead  of  the  name  used. 

The  Act  o/"1838,  p.  250,  provides  that  all  suits  and  proceed- 
ings may  be  brought  in  the  name  of  the  president  thereof,  and 
no  other  provision  has  been  subsequently  made  altering  this 
mode  of  bringing  actions. 

It  is  argued,  on  behalf  of  the  plaintiffs,  that  the  decisions  of 
the  late  court  of  errors  that  these  associations  are,  to  a  certain 
extent,  corporations,  authorize  the  use  of  the  corporate  name, 
and  that  there  is  no  foundation  for  this  demurrer. 

If  such  a  decision  had  been  made,  that  the  free  banks  were 
corporations  in  the  full  meaning  of  the  term,  the  use  of  the 
corporate  name  would  be  proper,  but  I  do  not  so  understand 
the  decisions  referred  to. 

In  the  case  of  Warner  agt.  Beers,  (23  Wend.  103,)  it  was  de- 
cided that  these  associations  were  not  corporations  within  the 
meaning  and  spirit  of  the  constitution. 

In  The  People  agt.  The  Assessors  of  Watertown^  (1  Hill,  616,) 
the  supreme  court  held,  that  for  the  purposes  of  taxation  they 
were  to  be  considered  corporations.  (See  also  3  Hill,  389.) 

In  Tracy  agt.  The  North  American  Trust  and  Banking  Co., 
(12  Leg.  Ob.  302,)  the  question  has  been  fully  examined  by 
the  general  term  of  the  supreme  court  in  this  district,  and  the 
court  held,  that  although  possessed  of  certain  corporate  attri- 
butes, and  subject  to  certain  corporate  liabilities,  they  are  not 
bodies  corporate  within  the  meaning  of  the  constitution. 

It  cannot,  therefore,  be  said  that  these  decisions  have  estab- 
lished that  such  associations  are  corporations  as  usually  under- 
stood by  that  term,  and,  therefore,  possess  all  corporate  powers 
belonging  to  them  when  properly  created. 

But  although  not  corporations  in  the  full  meaning  of  that 
term,  I  think  the  decisions  justify  the  conclusion  that  they 
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possess  enough  of  a  corporate  character,  to  warrant  them  in 
using  the  name  in  conducting  legal  proceedings,  which  by  law 
they  are  authorized  to  assume  in  making  contracts. 

There  are  various  bodies  which  possess  a  quasi  corporate 
existence,  and  which  can  sue  in  their  general  name  without 
designating  the  individual  members,  and  that  rule,  I  think,  may 
with  propriety  be  applied  to  these  associations. 

By  the  16th  section  of  the  act  of  1838  they  are  authorized  to 
adopt  a  name  to  be  used  by  the  association  in  its  dealings.  By 
that  name  it  has  been  held  they  must  make  their  contracts,  and 
that  in  an  action  brought  against  the  president  of  the  associa- 
tion, the  averment  that  the  defendant  made  the  contract  was 
held  to  be  bad,  "  the  pleader,"  says  Judge  BRONSON,  should 
have  alleged  that  (the  bank)  by  its  name,  made  the  note,  &c. 
(Dekfield  agt.  Kinney,  24  Wend.  349.) 

If  it  may  contract  by  that  name,  and  in  averring  such  con- 
tract the  name  of  the  bank  must  be  used  in  a  pleading,  as 
showing  the  making  of  the  contract,  I  see  no  reason  why  the 
same  name  may  not  be  used  in  legal  proceedings. 

In  the  case  last  referred  to,  Judge  BRONSON  says :  "  Corpora- 
tions formed  under  the  general  banking  law  may  sue  and  be 
sued  by  their  original  corporate  names."  "  True,  the  statute 
provides  that  suits  by  the  association  may  be  brought  in  the  name 
of  the  president  thereof.  But  there  are  no  negative  words 
taking  away  the  right  to  sue  and  be  sued." 

"  The  general  banking  law  has  only  superadded  another 
form  in  which  injuries  may  be  redressed." 

The  intent  of  the  provision  allowing  suits  to  be  in  the  name 
of  the  president  was,  undoubtedly,  to  guard  against  any  difficulty 
which  might  arise  from  the  construction  that  such  associations 
did  possess  any  corporate  powers,  if  some  other  way  than  the 
corporate  name  was  not  provided  for  enforcing  their  rights ;  but 
since  the  adjudications  referred  to,  I  see  no  necessity  of  con- 
fining these  associations  to  the  use  of  the  name  of  their  presi- 
dents in  actions  brought  by  them.  On  the  contrary,  either 
mode  is  consistent  with  their  powers,  and  may  be  adopted  in 
actions  either  for  or  against  them. 
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The  other  objections  are  not  valid,  and  they  are  substantially 
noticed  in  the  remarks  already  made. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defendant 
to  answer  on  payment  of  costs. 


SUPREME  COURT. 

THE  RECTOR,  &c.,  OF  TRINITY  CHURCH  agt.  THE  MAYOR,  &c., 
OF  NEW-YORK. 

Lots  "  appropriated,  set  apart  and  devoted  as  a  situation  for  a  building  for  public 
worship  to  be  erected  thereon ;"  and  lots  "  appropriated  for  the  uses  and  purposes 
of  a  cemetery,  a  keeper's  house,  and  a  chapel  erected  for  religious  services  at 
interments,"  are  not  exempt  from  taxation  under  the  statute  in  relation  to  the 
assessment -and  collection  of  taxes.  (1  R.  S.  388.) 

Because,  the  statute  declares  that  every  building  for  "public  worship,  and  the 
•  several  lots  whereon  such  buildings  are  situated,  shall  be  exempt  from  taxa- 
tion." Now  "  vacant  lots"  is  not  a  building  for  public  worship,  however  appro- 
priately dedicated  to  be  used  for  the  erection  of  such  a  building ;  neither  is  a 
"chapel,"  erected  for  religious  services  at  interments  in  a  cemetery,  a  place  of 
"public  worship"  in  the  sense  contemplated  by  the  statute,  and  of  course  the 
lots  appurtenant  to  the  chapel,  as  well  as  the  chapel  itself  and  the  keeper's  house, 
are  subject  to  taxation. 

Where  taxes  have  been  assessed  without  objection  or  appeal,  although  subse- 
quently paid  under  protest,  they  can  not  be  recovered  back. 

New-York  Special  Term,  1854.     Demurrer  to  complaint. 
The  facts  will  sufficiently  appear  in  the  opinion  of  the  court. 

DANIEL  LORD,  for  plaintiff's. 
ROBERT  J.  DILLON,  for  defendants. 

ROOSEVELT,  Justice.  The  statute,  in  relation  to  the  assess- 
ment and  collection  of  taxes,  (1  R.  S.  388,)  declares  that  every 
building  for  public  worship,  and  the  several  lots  whereon  such 
buildings  are  situated,  shall  be  exempt  from  taxation ;  and  the 
question  is,  whether  certain  lots  of  ground,  between  Hudson, 
Le  Roy  and  Clarkson-streets,  thirteen  in  number,  belonging  to 
the  corporation  of  Trinity  Church,  come  within  the  terms  of 
the  exemption. 
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Having  paid  the  tax  under  protest,  compulsorily  as  they 
allege,  to  avoid  a  sale,  the  church  brings  the  present  suit  to 
recover  back  the  amount,  $971.28,  with  interest,  averring  in 
their  complaint  that,  as  to  the  nine  lots  on  Hudson-street,  they 
were  appropriated,  set  apart  and  devoted  as  a  situation  for  a 
building  for  public  worship  to  be  erected  by  the  plaintiffs ;  and 
as  to  the  other  four,  they  were  "  appropriated  for  the  uses  and 
purposes  of  a  cemetery,  a  keeper's  house,  and  a  chapel  erected 
for  religious  services  at  interments ;"  and  insisting,  under  this 
statement,  that  the  whole  premises  were  exempt  from  taxation. 

This  simple  statement,  it  seems  to  me,  disposes  of  the  first 
branch  of  the  claim.  It  is  too  clear  for  argument,  that  a  con- 
templated structure,  resting  merely  in  imagination,  no  stone  of 
which  has  ever  been  laid,  or  even  extracted  from  its  primitive 
quarry,  is  not  such  a  building  for  public  worship  as  an  assessor 
is  bound  to  see.  When  actually  erected,  it  will  be  time  enough 
for  the  officer  of  the  law  to  notice  it.  As  yet,  it  is  merely  a 
spiritual  manifestation — "situated"  no  where — certainly  not 
on  the  nine  "  lots,"  and  visible  only  to  the  eye  of  the  mind,  if 
indeed  it  be  visible  distinctly  even  to  that.  The  law,  to  war- 
rant the  claim  of  privilege,  requires  an  actual  building — a  house 
made  with  hands — not  eternal  in  the  heavens,  but  temporal, 
situated  on  temporal  "  lots,"  resting  not  on  intention,  however 
pious  or  praiseworthy,  but  on  solid,  sublunary  earth. 

As  to  the  other  four  lots,  as  I  understand  the  complaint,  they 
are  actually  devoted  to  the  purposes  of  a  cemetery.  Now  ceme- 
teries, as  such,  except  in  the  case  of  cemetery  associations, 
formed  under  the  general  law,  are  not  exempt.  Does,  then,  the 
mere  erection  on  them  of  a  burial  chapel  confer  the  privilege  ? 

Such  a  building,  it  is  obvious,  is  a  mere  incident  to  the 
cemetery.  It  is  erected,  not,  in  the  sense  of  the  statute,  as  a 
place  of  "  public  worship,"  but,  in  the  very  language  of  this 
complaint,  "  for  religious  services  at  interments."  All  religious 
services,  no  doubt,  more  or  less,  partake  of  the  nature  of  re- 
ligious worship  ;  but  all  are  not  "  public  worship."  A  building 
for  public  worship  is  an  edifice  devoted  primarily,  if  not  exclu- 
sively, to  church  services  generally.  Upon  any  other  interpre- 
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tation  of  the  terms,  as  legal  expressions,  there  would  be  no 
limit  to  the  exemptions  which  might  be  claimed  under  them. 
Suppose  a  clergyman — as  was  proved  on  a  recent  trial — having 
a  very  extensive  practice  in  matrimonial  cases,  should  assign  a 
particular  room  in  his  house,  or,  if  necessary,  his  whole  house, 
for  religious  services  at  interments  of  single  women  in  the 
grave  of  matrimony — for  marriage,  it  is  said,  is  the  burial  of 
the  separate  existence  of  the  sex — would  such  a  devotion  of 
the  premises,  however  sacred,  ipso  facto  convert  the  parson's 
dwelling  into  "  a  building  for  public  worship  ?"  and  exempt  it, 
and  all  the  lots,  however  numerous,  on  which  it  might  be 
situated,  from  all  secular  taxation1? 

By  the  words  of  the  statute,  it  will  be  observed,  that  the 
lots,  forming  the  situation  of  the  church,  are  exempted  as,  and 
solely  because  they  are,  an  appurtenance  to  the  building: 
whereas,  by  the  interpretation  contended  for  by  counsel,  the 
building  in  the  present  case,  called  a  chapel,  is  sought  to  be 
exempted,  although,  like  the  keeper's  lodge,  a  mere  appur- 
tenance to  the  lots  which  form  the  cemetery.  The  argument, 
while  it  admits  that  the  cemetery,  as  a  principal,  is  not  exempt, 
virtually  asserts  that  the  cemetery  chapel,  the  mere  incident, 
is  exempt,  and  by  force  of  its  exemption  carries  with  it  the 
cemetery  also.  Such  a  mode  of  reasoning,  as  it  seems  to  me, 
is  unsound  in  itself,  and  clearly  at  variance  also  with  the  policy 
of  the  statute. 

At  all  events  the  assessors,  with  whom  the  taxation  in  ques- 
tion originated,  had  jurisdiction  of  the  subject.  The  property 
assessed  was  real  estate  within  their  ward.  It  was  prima  facie 
at  all  events,  the  proper  subject  of  assessment;  and  having 
inserted  it  on  their  rolls,  and  given  due  notice  calling  for  objec- 
tions, they  had  a  right  to  expect  and  to  require,  that  if  any 
special  exemption  was  claimed,  it  should  be  presented  and 
proved,  to  enable  them  to  pass  upon  its  truth  and  legality. 
The  assessors,  in  such  cases,  are  made  by  law  the  tribunal  of 
first  instance,  with  an  appeal  to  the  tax  commissioners,  and 
then  to  the  supervisors  of  the  county,  and  perhaps  also,  by  cer- 
tiorari,  to  the  supreme  court.  Although  possessed  of  only 
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limited  jurisdiction,  their  action  is  still  judicial,  and  cannot 
and  ought  not  to  be  reviewed  collaterally,  and  more  especially, 
hi  favor  of  persons  who,  for  aught  that  appears,  raised  no 
objections  at  the  time  when  they  might,  and  were  invited  to  do 
so.  The  case  of  Madame  Chegary's  school  on  Union  Square, 
recently  decided  by  the  court  of  appeals,  (1  Seldon's  Rep.  376,) 
in  which  a  similar  exemption  was  claimed  in  favor  of  her  exten- 
sive establishment,  as  "a  building  erected  for  the  use  of  a 
seminary  of  learning,"  was  decided  mainly  on  this  ground. 
(See  also  7  Barb.  133,  also  127.) 

Besides,  statutes  of  exemption,  conferring  special  privileges 
on  the  few,  however  deserving,  at  the  expence  of  the  many  and 
to  the  prejudice  of  the  equal  rights  of  the  general  tax-payer, 
are  to  be  construed  strictly.  They  are  not  to  be  extended 
either  by  implication  or  by  liberal  construction. 

My  conclusion  is,  that  the  taxes  in  question  were  properly 
levied — that,  at  all  events,  having  been  assessed  without  objec- 
tion or  appeal,  although  paid  subsequently  under  protest,  they 
cannot  be  recovered  back;  and  that,  as  a  consequence,  the 
demurrer  of  the  corporation  to  the  plaintiffs'  complaint  is  well 
taken,  and  should  be  allowed. 

Judgment  for  defendants. 


SUPREME  COURT. 

WILLIAM  T.  CUYLER   agt.   ISRAEL    COATS    AND    ISRAEL  B. 

COATS. 

Where  a  plaintiff  recovers  and  becomes  entitled  to  costs  against  one  of  several 
defendants,  and  the  others  succeed  in  their  defence,  (though  on  a  joint  con- 
tract,) they  are  entitled  to  recover  costs  against  the  plaintiff.  (See  Hinds  agt. 
Myers  4  How.  Pr.  R.  356,  deciding  the  same  way.) 

Where  the  defence  of  infancy  is  set  up  by  one  of  several  defendants,  the  plain- 
tiff may,  as  to  him,  discontinue  without  costs,  on  application  to  the  court, 
before  the  trial. 

Where  items  in  a  bill  of  costs  are  not  objected  to  before  the  clerk  or  taxing 
officer,  they  cannot  be  considered  on  objections  at  the  readjustment. 
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Ontario  Special  Term,  dug.,  1854. 

This  action  was  brought  to  recover  a  balance  due  to  the 
plaintiff  from  the  defendants  upon  a  joint  and  not  several  con- 
tract. Both  the  defendants  appeared  and  answered.  The 
defendant,  Israel  B.  Coats,  among  other  things,  set  up  in  his 
answer  the  defence  of  infancy  at  the  time  he  entered  into  the 
contract.  The  action  was  tried  at  the  Livingston  circuit  in 
May,  1854,  when  the  defendant,  Israel  B.  Coats,  succeeded  in 
his  defence  of  infancy,  and  the  plaintiff  recovered  against  the 
other  defendant  the  sum  of  $139.25  damages.  The  defendant, 
Israel  B.,  afterward  made  out  his  costs  and  procured  them  to 
be*  adjusted  by  the  clerk  of  Livingston  county  at  $57.10,  and 
caused  judgment  to  be  entered  in  his  favor  therefor.  A  motion 
is  now  made  to  set  aside  such  judgment  for  costs,  and  in  case 
that  is  not  done,  to  have  the  costs  readjusted  on  account  of 
some  alleged  erroneous  items  allowed  by  the  clerk. 

WILLIAM  R.  KELSEY,  for  plaintiff. 

CHARLES  C.  WiLLSoN,/or  defendant  Israel  B.  Coats. 

WELLES,  Justice.  Upon  the  defence  of  infancy  being  inter- 
posed by  the  answer  the  plaintiff  might,  if  he  chose,  have  dis- 
continued as  to  the  defendant  setting  it  up,  without  costs,  on 
application  to  the  court  for  that  purpose  ;  or,  he  might,  as  he 
has  done,  go  to  trial  and  compel  the  defendant  to  establish  it, 
by  evidence.  In  the  latter  case,  however,  he  takes  the  risk 
of  having  to  pay  the  costs  of  the  defence  of  infancy  in  case  it 
turns  out  to  be  successful. 

The  question  whether  in  any  case,  where  there  are  two  or 
more  defendants,  and  the  plaintiff  recovers  and  becomes  en- 
titled to  costs  against  one,  and  the  others  succeed  in  their 
defence,  they  are  entitled  to  recover  costs, — is  settled,  and  I 
think  correctly,  against  the  plaintiff,  in  the  case  of  Hinds  agt. 
Myers  and  others,  (4  How.  Pr.  R.  356.) 

In  regard  to  the  items  now  objected  to,  it  is  not  shown  that 
they  were  pointed  out  and  objected  to  before  the  clerk,  and  the 
objections  now  made  to  them  cannot  therefore  be  considered. 

The  motion  is  therefore  denied,  with  $7  costs. 
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SUPREME  COURT. 

THE  PEOPLE,  on  the  relation  of  HIRAM  ATKINS  and  SAMUEL  B. 
POWELL,  agt.  HENRY  SNYDER,  jr.,  and  ISAAC  VAN  LEUVEN. 

Where  the  trustees  of  a  school  district  are  sued,  and  judgment  obtained  against 
them  individually — not  in  their  official  capacity — the  board  of  supervisors  of 
the  county  have  no  authority  to  direct  that  the  judgment  be  collected  from  the 
taxable  inhabitants  of  the  district,  unless  the  latter  have  voted  to  indemnify 
the  officers  thus  sned.  (Sess.  Laws,  1847, p.  163.) 

Albany  Circuit,  Sept.,  1854. — Motion  for  peremptory  man- 
damus. 

In  November,  1851,  the  relators  presented  to  the  board  of 
supervisors  of  the  county  of  Albany  a  claim  against  school  dis- 
trict No.  16,  in  the  town  of  Westerlo,  with  a  statement  that 
they  were  trustees  of  the  district,  and  that,  in  performing  their 
official  duties  they  assessed  a  tax  on  the  inhabitants  of  the  dis- 
trict for  the  payment  of  teachers'  wages,  &c.,  and  made  out 
their  warrant  for  its  collection,  and  gave  it  to  the  collector ; 
that  the  collector  levied  upon  property  alleged  to  have  been 
the  property  of  Henry  Snyder,  jr.,  and  that  he  had  brought  an 
action  of  trespass  against  them,  in  which  he  had  recovered  judg- 
ment for  $20  damages  and  costs,  which  judgment  had  been  paid 
by  the  relators.  The  amount  claimed  by  them  as  a  charge 
against  the  district  was  $51.88.  The  board  of  supervisors 
voted  to  allow  $26.88  of  the  account,  and,  subsequently,  added 
to  the  amount  the  further  sum  of  $10,  making  the  whole  amount 
allowed  against  the  district  $36.88. 

The  defendants,  who  were  trustees  of  the  district,  refused  to 
join  with  the  relator,  Hiram  Atkins,  who  was  the  other  trustee, 
in  issuing  the  necessary  warrant  for  the  collection  of  the  ac- 
count, and  thereupon  the  relators  obtained,  upon  application  to 
the  court,  an  alternative  mandamus,  directed  to  the  defendants, 
requiring  them  to  join  with  Atkins  in  issuing  the  warrant,  or 
show  cause,  on  the  last  Tuesday  of  April,  1853. 

The  defendants  made  a  return  to  the  writ,  and,  among  other 
things,  stated  that  Henry  Snyder}  jr.,  who  was  then  a  trustee 
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of  the  district,  had  prosecuted  the  relators  jointly  in  an  action 
of  trespass  before  a  justice  of  the  peace ;  that  such  action  was 
not  against  the  relators  officially,  but  they  were  sued  individu- 
ally, and  as  naked  trespassers ;  and  that  the  circumstances  un- 
der which  the  suit  was  brought  were  as  follows  : — The  school 
district,  at  a  regular  and  legal  meeting,  had  voted  that  there 
should  be  no  fuel  tax  in  the  district,  and,  against  such  vote, 
and  without  authority  of  law,  the  relators  had  made  an  assess- 
ment embracing  a  fuel  tax,  and  had  issued  a  warrant  for  the 
collection  thereof;  that  Snyder  was  not  named  in  the  warrant, 
and  yet  the  collector  had  levied  upon  a  harness  belonging  to 
him,  and  that,  with  notice  of  these  facts,  and  without  the  con- 
sent of  the  other  trustee,  they  had  directed  the  collector  to  sell 
the  harness,  for  which  they  were  sued,  and  the  judgment  men- 
tioned in  their  claim  against  the  district  recovered.  This  part 
of  the  return,  together  with  some  other  matters,  were  stricken 
out  on  motion,  in  September,  1853.  (See  8  Howard,  358.) 

To  the  remainder  of  the  return  the  relators  interposed  a  plea, 
in  which  they  insisted  that  the  petition,  account,  and  verifica- 
tion presented  by  them  to  the  board  of  supervisors  were  suffi- 
cient to  give  the  board  jurisdiction,  and  then  proceed  to  state 
what  occurred  after  the  claim  had  been  presented.  The  de- 
fendants replied,  denying  generally  all  the  allegations  in  the 
plea. 

Upon  the  trial  neither  party  offered  any  evidence.  The  re- 
lators insisted,  that  upon  the  return  and  pleadings  they  were 
entitled  to  a  peremptory  mandamus. 

J.  M.  HARRIS  and  J.  H.  REYNOLDS,  for  relators. 

0.  H.  CHITTENDEN  and  H.  G.  WHEATON,/OT  defendants. 

HARRIS,  Justice.  The  decision  of  this  case  must  depend 
upon  the  question,  whether  the  board  of  supervisors  had  au- 
thority to  require  the  account  allowed  by  them  to  be  paid  by 
the  district,  and  this  again  must  be  determined  by  the  question 
whether  the  relators,  in  the  action  in  which  the  judgment  was 
recovered  against  them  were  sued  in  their  official  character  as 
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trustees.  Were  the  relators  sued  "  in  consequence  of  any  act 
by  them  performed  by  direction  of  the  district,  or  any  act  per- 
formed by  virtue  of  or  under  color  of  their  office  ?"  If  they 
were,  they  had  a  right  to  .present  their  claim  to  the  board  of 
supervisors  in  the  manner  prescribed  in  the  second  section  of 
the  act  of  1847.  (Sess.  Laws  of  1847,  p.  163.)  And  the  super- 
visors had  authority  to  proceed  thereon  in  the  manner  provided 
in  the  third  section  of  the  same  act.  But  if  they  were  not  thus 
sued,  they  were  only  authorized  to  present  their  claim,  after 
"  a  majority  of  the  taxable  inhabitants  of  the  district  had  so 
determined ;"  until  this  should  be  done,  the  board  of  supervisors 
would  have  no  authority  to  direct  its  payment. 

I  agree  with  those  who  have  had  occasion  to  notice  the  act 
of  1847,  that  its  provisions  are  very  awkwardly  expressed. 
The  act,  like  many  others  of  the  present  day,  is  clumsily 
drawn.  I  have  sometimes  thought  that  if  legislators  were  sub- 
jected to  the  same  rules  of  liability  for  want  of  skill  or  care  in 
the  performance  of  their  work  as  mechanics,  or  even  lawyers, 
an  action  for  damages  might  be  sustained  against  the  framers 
of  some  modern  enactments.  Certain  it  is,  that  laws  like  that 
under  consideration  are  a  prolific  source  of  litigation.  But  I 
cannot  think  that,  in  giving  effect  to  the  provisions  of  the  first 
section  of  the  act,  it  is  necessary  to  strike  out  or  disregard  any 
portion  of  the  section,  as  was  held  in  The  People  on  the  relation  of 
Gale  agt.  Trustees,  #c.,  (8  How.  125.)  On  the  contrary,  I  think 
the  clause  which,  in  that  case,  it  was  thought  necessary  to  re- 
ject, is  required  to  give  point  and  effect  to  the  section.  The 
object  of  the  legislature  was,  to  provide  for  collecting  from  the 
taxable  inhabitants  of  the  district,  moneys  which  their  officers 
had  been  compelled  to  pay.  The  tribunal  selected  to  deter- 
mine upon  the  justice  of  the  claim  was  the  board  of  supervisors. 
Their  power  is  defined  in  the  third  section  of  the  act.  The 
mode  of  presenting  the  claim  is  prescribed  in  the  second  sec- 
tion. The  cases  in  which  the  claim  may  be  presented,  and  in 
which  the  supervisors  have  power  to  order  the  sum  allowed  by 
them  to  be  collected  of  the  district,  are  specified  in  the  first 
section  of  the  act.  Of  these  cases  there  are  two  classes :  one 

VOL.  X.  10 
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where  a  suit  has  been  brought  against  the  trustees  of  the  dis- 
trict in  their  official  capacity,  and  the  other  where  a  suit  has 
been  brought  by  or  against  any  trustees,  or  any  other  officers 
of  the  district,  and  the  taxable  inhabitants  of  the  district  have 
voted  to  indemnify  them.  In  these  cases,  it  is  made  the  duty 
of  the  trustees  to  ascertain,  in  the  manner  prescribed  in  the 
second  and  third  sections,  the  amount  chargeable  upon  the  dis- 
trict ;  and  the  fourth  section  of  the  act  makes  it  the  duty  of  the 
trustees  to  issue  their  warrant  for  its  collection.  In  the  first 
class  of  cases,  it  will  be  perceived,  the  suit  must  have  been 
against  "  the  trustees  "  as  such.  When  that  is  the  case,  no 
vote  of  the  district  is  necessary  to  give  the  board  of  supervisors 
jurisdiction  of  the  claim. 

The  second  class  of  cases  is  where  the  suit  is  not  against 
"the  trustees"  in  their  official  character,  but  is  brought  by  or 
against  some  one  or  more  of  the  trustees,  or  some  other  officer 
of  the  district.  In  that  case,  the  account  may  be  presented  to 
the  board  of  supervisors  for  their  allowance,  if  the  taxable  in- 
habitants of  the  district  have  voted  to  indemnify  the  party,  and 
not  without. 

From  this  exposition  of  the  statute,  it  is  manifest  that  the 
board  of  supervisors  had  no  authority  to  direct  the  payment  of 
the  claim  in  question.  The  suit,  in  which  the  judgment  had 
been  recovered  against  the  relators,  was  brought  against  them, 
not  as  "  the  trustees  "  of  the  district,  but  as  individuals.  It  is 
true,  that  they  were  in  fact  two  of  the  trustees ;  and  it  may 
also  be  true,  that  the  act  for  which  they  were  sued  was  intended 
for  the  benefit  of  the  district,  but  they  were  sued  as  mere  tres- 
passers. For  a  judgment  recovered  in  such  an  action,  the  dis- 
trict could  not  be  made  liable,  without  a  vote  of  its  taxable 
inhabitants  to  that  effect.  The  case  is  clearly  within  the  second 
class  of  cases  specified  in  the  first  section  of  the  act,  and  the 
proceedings  before  the  board  of  supervisors,  without  a  previous 
vote  of  the  district,  to  indemnify  the  relators,  were  unauthorized 
and  void. 

The  case  is  in  ne  respect  varied  by  any  thing  stated  in  the 
return  to  the  alternative  mandamus  or  the  subsequent  pleadings. 
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The  case  is,  therefore,  decided  upon  the  facts  as  they  were 
presented  upon  the  first  application. 

The  motion  for  a  writ  of  peremptory  mandamus  must  be 
denied,  with  ten  dollars  costs  of  the  motion,  to  be  paid  by  the 
relators. 


SUPREME  COURT. 

STEPHEN  MARSHALL,  Respondent,  agt.  HENRY  H.  FRANCISCO, 

Appellant. 

An  order  granted  by  a  justice  of  this  court  adjudging  a  defendant  in  contempt 
in  not  paying  over  money  as  directed  by  a  previous  order,  and  that  he  pay  a 
fine,  &c.,  must  be  filed  or  entered  with  the  clerk,  before  an  appeal  can  be 
brought  upon  it. 

Monroe  General  Term,  Sept.,  1854. 

JOHNSON,  P.  J.,  T.  R.  STRONG,  and  WELLES,  Justices. 

Motion  to  dismiss  appeal  from  an  order  made  by  the  county 
judge  of  Wayne  county.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

WILLIAM  H.  HEcox,/or  respondent. 
DAVID  WRIGHT,  for  appellant. 

By  the  court — WELLES,  Justice.  Previous  to  February  18, 
1854,  proceedings  supplementary  to  execution  had  been  insti- 
tuted before  the  county  judge,  upon  which,  on  that  day,  the 
judge  made  an  order,  at  his  Chambers  in  Clyde,  which,  among 
other  things,  required  the  defendant,  (the  above  appellant,)  in 
substance,  to  pay  over  and  apply  $20  in  money  in  his  posses- 
sion toward  the  satisfaction  of  the  judgment  in  the  action. 
On  the  30th  of  March  following  the  defendant  was  arrested  by 
the  sheriff  of  Wayne  county  by  virtue  of  an  attachment  issued 
by  the  said  judge  for  an  alleged  contempt,  and  brought  before 
him  at  his  office  in  Clyde  aforesaid.  The  hearing  on  said  at- 
tachment was  continued  until  the  1st  of  April  following,  when 
the  judge  made  another  order  adjudging  the  defendant  in 
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contempt  in  not  paying  over  the  said  $20  as  directed  by  the 
said  order  of  the  18th  of  February,  and  that  he  pay  a  fine 
of  $20  and  $24.55  costs  of  the  proceedings  for  the  contempt. 
From  this  order  the  defendant  appealed  to  the  supreme  court 
on  the  4th  of  April  following.  The  order  of  April  1st,  which 
is  the  order  appealed  from,  has  not  been  filed  or  entered  with 
the  clerk  of  the  county  of  Wayne,  and  for  that  reason  we  think 
the  appeal  was  irregular,  and  should  be  dismissed.  (Code,  § 
350.)  It  is  unnecessary  therefore  to  consider  the  other  grounds 
of  the  motion. 

The  motion  is  granted,  with  $10  costs. 


SUPREME  COURT. 

STEWART  agt.  TRAVIS  and  others. 

Although  in  §  153  of  the  Code  the  statement  "new  matter,"  " constituting  a  de- 
fence to  such  new  matter,"  must  have  been  used  as  "  defence  "  in  its  more 
popular  sense,  and  therefore  may  include  a  set-off  to  a  set-off,  if  such  pleading 
is  admissible ;  yet  it  does  not  follow  that  a  replication,  replying  a  set-off  in 
general  terms  to  a  set-off  pleaded  in  the  answer,  is  necessary  or  even  proper, 
especially,  where  the  claims  set  up  in  the  complaint  and  plea  of  set-off  are 
pleaded  in  a  general  way,  and  not  confined  to  some  specified  instrument  or 
claim. 

Admitting  such  a  replication  to  be  proper,  but  insufficient,  the  remedy  of  the  de- 
fendant is  by  demurrer — not  by  motion  to  strike  out.  It  is  the  best  way  to 
settle  a  question  of  the  sufficiency  of  a  pleading.  ( For  the  same  principle  see 
Kheedler  agt.  Sternburgh,  ante  page  67.) 

The  pleadings  on  both  sides  in  this  case,  being  in  the  most  general  form,  and 
following  substantially  the  old  system,  the  question  arose  as  to  their  sufficiency 
under  the  Code. 

Held,  that  the  old  common  counts,  if  they  contain  a  direct  allegation  of  the 
cause  of  indebtedness,  and  not  by  way  of  recital,  are  still  good. 

With  very  few  exceptions,  there  is  nothing  in  the  Code  that  compels  us  to  invent 
new  modes  of  expressing  the  same  legal  proposition. 

The  distinction  between  legal  and  equitable  jurisdiction  is  not  abolished. 

Washington  Special  Term,  June,  1854. — This  was  a  motion 
to  strike  out  the  3d,  4th,  5th,  6th,  and  7th  divisions  of  the  reply 
of  the  plaintiff. 
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The  complaint  contained  eight  counts,  the  substance  of  which 
was  as  follows : — 1st.  For  work  and  labor  done  and  performed 
by  plaintiff  for  defendants,  before  Dec.  1,  1853,  at  the  request 
of  defendants ;  and  it  alleged  that  those  services  were  worth 
$5,000.  2d.  For  money  paid,  laid  out,  and  expended  for  the 
defendants,  at  their  request,  in  the  performance  of  such  labor, 
to  the  sum  of  $5,000.  3d.  And  for  materials  furnished  in 
doing  said  work,  to  the  value  of  $5,000.  4th.  For  money  lent 
and  advanced  to  defendants,  to  the  amount  of  $5,000.  5th.  For 
money  paid,  laid  out,  and  expended  for  defendants,  and  at  their 
request,  to  the  amount  of  $5,000.  6th.  For  goods,  wares,  and 
merchandise,  &c.,  sold  and  delivered  to  defendants,  to  the 
amount  in  value  of  $5,000.  7th.  For  freighting  done  for  de- 
fendants, and  money  disbursed  in  so  doing,  &c.,  for  which 
plaintiff  was  entitled  to  receive  $5,000,  and  which  defendants 
promised  to  pay  the  plaintiff,  but  now  refuse.  The  8th  count 
was  on  an  account  stated.  The  demand  of  judgment  was  for  $150. 

Three  of  the  defendants,  Travis,  Blount,  and  Stark,  answered ; 
1st,  denying  all  the  allegations  of  the  complaint ;  2d,  alleging 
that  the  plaintiff  is  indebted  to  the  defendants  in  the  sum  of 
$300,  for  goods  sold  and  delivered  to  the  plaintiff  by  the  de- 
fendants; and  the  further  sum  of  $300  for  work,  and  labor, 
and  services  done  and  performed  by  the  defendants  for  the 
plaintiff  at  his  request ;  which  sums  they  would  set-off,  &c. ; 
3d,  that  Travis  and  Blount  were  special  partners  under  the 
statute,  and  had  already  paid  toward  the  debts  of  the  firm  more 
than  the  amount  of  capital  they  put  in,  and  were  therefore  not 
liable.  4th,  that  defendants  had  paid,  laid  out,  and  expended 
$1,000  for  plaintiff,  at  his  request ;  and  also  lent  and  advanced  to 
the  plaintiff  the  further  sum  of  $1,000,  at  his  request ;  and  that 
plaintiff  had  received  the  further  sum  of  $1,000,  money  of  the  de- 
fendants ;  all  of  which  they  would  set  off.  5th,  payment  in  full. 

The  plaintiff  replied :  1st.  Denying  the  allegations  in  the 
2d  and  4th  defences  in  the  answer.  2d.  Alleging  that,  before 
suit,  he  paid  to  defendants,  and  satisfied  all  the  money  and 
indebtedness  mentioned  in  the  defences  marked  2  and  4  in  the 
answer,  and  for  the  goods,  wares,  and  merchandise,  work  and 
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labor,  therein  alleged.  3d.  That,  before  suit,  he  sold  and  de- 
livered to  defendants,  at  their  request,  goods,  wares,  and  mer- 
chandise, other  than  those  mentioned  in  the  complaint,  to  the 
amount  of  $1,000.  4th.  Also,  lent  and  advanced  to  defend- 
ants, at  their  request,  $1,000,  other  than  the  sum  lent  and  ad- 
vanced to  them  mentioned  in  the  complaint.  5th.  And  had 
paid,  laid  out,  and  expended,  and  advanced  to  and  for  defend- 
ants' use,  and  at  their  request,  $1,000,  other  than  that  men- 
tioned in  the  complaint.  6th.  And  defendants  had  had  and 
received  $1,000  to  use  of  plaintiff.  7th.  And  plaintiff  had  done 
and  performed  work  and  labor  for  the  defendants,  and  at  their 
request,  and  other  than  the  work  and  labor  mentioned  in  the 
complaint,  for  which  he  is  entitled  to  receive  $1,000.  And  so 
much  of  the  sums  mentioned  in  the  foregoing  parts  of  the  reply 
marked  3,  4,  5,  6,  and  7,  he  would  "  apply  in  extinguishment 
of  any  demand  "  the  defendants  might  establish  on  the  trial. 
8th.  The  plaintiff  also  replied  that  he  had  accounted  with  the 
defendants  of  and  concerning  the  indebtedness  mentioned  in  the 
3d  and  4th  defences  or  counter-claims,  and  had  paid  and  satis- 
fied the  amount  found  due  to  the  defendants  thereon. 

The  defendants  moved  to  strike  out  those  parts  of  the  reply 
numbered  3,  4,  5,  6,  and  7. 

J.  POTTER,  for  defendants. 
H.  GIBSON,  for  plaintiff. 

HAND,  Justice.  Mr.  CHITTY  says,  to  a  plea  of  set-off  on  simple 
contract,  the  plaintiff  may  reply  any  matter  which  a  defendant  in 
an  action  might  plead.  (1  Chit.  PI.  502.)  The  replication  in 
this  case,  however,  is  novel  pleading ;  what,  under  the  Code, 
may  be  considered  a  reply  of  a  counter-claim  to  a  counter-claim  ; 
for  the  former  is  to  be  applied  in  extinguishment  of  the  latter, 
that  is,  by  way  of  counter  set-off,  or  one  claim  against  another, 
without  reference  to  those  mentioned  in  the  complaint.  It  is 
not,  therefore,  properly  a  new  assignment ;  the  object  of  which 
is  said  to  be,  to  make  certain  what  the  plea  has  rendered  un- 
certain ;  (5  Bing.  JV.  C.  557 ;)  or  it  is  a  repetition  of  the  dec- 
laration, distinguishing  the  true  ground  of  the  complaint.  (Tom. 
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L.  Ike.,  "JVeto  Assignment.")  By  §  153  of  the  Code,  the  plain- 
tiff may  deny  a  counter-claim  pleaded  by  the  defendant,  &c., 
and  he  may  allege  "  any  new  matter  not  inconsistent  with  the 
complaint,  constituting  a  defence  to  such  new  matter  in  the 
answer,"  &c.  Now,  "defence,"  strictly  speaking,  signifies  an 
opposing  or  denial  of  the  truth  or  validity  of  the 'complaint. 
(3  Bl.  296 ;  Tom.  L.  Die*.,  "Defence.")  It  is  used  in  this  sense 
by  the  English  courts  in  their  new  rules  of  pleading,  which 
provide  that  "  no  formal  defence  "  shall  be  necessary.  (See  Reg. 
Gen.  1834 ;  2  Sound.  R.  303,  c.  n.  g.)  But  the  use  of  the 
word  in  these  extracts — "  statement  of  new  matter  constituting 
a  defence,"  (§  149,)  and  "  new  matter  "  "  constituting  a  defence 
to  such  new  matter,"  (§  153,)  must  have  been  in  the  popular 
sense.  And  if  so,  in  §  153,  it  may  include  set-off  to  a  set-off 
pleaded  in  the  answer,  if  that  ever  was  admissible.  But  it  does 
not  follow  that  such  a  replication  is  necessary,  or  even  proper ; 
especially  where  the  claims  set  up  in  the  complaint  and  plea 
of  set-off  are  pleaded  in  a  general  way ;  and  not  confined  to 
some  specified  instrument  or  claim.  Under  the  late  practice  in 
this  state  of  giving  notice  of  set-off,  but  few  cases  of  pleading 
it  have  arisen.  Instruction  may  be  derived  from  some  English 
cases ;  and  pleas  of  payment  present  some  analogous  principles. 
Where  pleadings  are  general,  a  plea  of  payment  has  been  held 
to  apply  to  the  sum  which  the  plaintiff  seeks  to  recover :  so 
that  the  question  would  seem  to  be,  whether  any  thing  is  due 
to  the  plaintiff,  without  a  new  assignment,  &c.  (Freeman  agt. 
Crafts,  4  M.  8f  W.  4 ;  James  agt.  Lingham,  5  Bing.  JV.  C. 
553 ;  Moses  agt.  Levy,  4  Q.  B.  213 ;  Alston  agt.  Mills,  9  A. 
if  E.  248.) 

It  might  be  otherwise  where  the  plea  narrows  the  declara- 
tion to  a  particular  demand,  and  shows  that  to  be  satisfied. 
(Rogers  agt.  distance,  1  Q.  B.  77.)  Where  defendant  pleaded 
payment  in  assumpsit,  and  the  plaintiff  replied  that  he  did  not 
sue  on  the  promise  met  by  the  plea,  but  on  a  different  promise, 
the  court  held  that  the  issue  was,  whether  there  was  a  second 
debt ;  or  rather,  whether  there  had  been  two  debts.  (Hall  agt. 
Middleton,  4  A.  &  E.  107.)  And  the  same  principle  seems 
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applicable  to  a  plea  of  set-off.  (Bell  agt.  Shaw,  1  Holt,  N.  P. 
C.  293.  And  see  Rogers  agt.  Custance,  supra j  Barb.,  on  set- 
off,  179.)  Which  may  be  as  general  as  the  declaration.  (Nich- 
olas agt.  Tuck,  16  Eng.  L.  £  E.  R.  104 ;  Noel  agt.  Davis, 
4  M.  if  W.  136.) 

If  these  rules  are  applicable  to  this  case,  the  replication  of 
the  plaintiff  was  not  very  sagacious.  If  the  defendants  do  not 
demur  to  this  part  of  the  replication,  they  take  issue  by  an  im- 
plied denial  of  the  same,  and  may  also  give  evidence  of  matter 
in  avoidance.  (Code,  §  168.)  And  in  that  case,  within  the 
principle  of  the  cases  of  Hall  agt.  Middkton  and  Bell  agt.  Shaw, 
the  plaintiff  would  have  to  prove  both  his  complaint  and  repli- 
cation ;  that  is,  the  double  indebtedness  he  has  charged  in  them ; 
for,  as  to  that  line  of  defence,  (without  reference  to  the  denial 
in  the  first  part  of  the  replication,)  he  impliedly  admits  the  set- 
off,  and  must  prove  sufficient  of  the  demands  set  up  in  the 
replication  to  neutralize  these  counter-claims.  And  then  again 
it  may  be  unsafe  to  attempt  to  split  up  his  demands  in  that 
way. 

Another  peculiarity  of  these  pleadings  is,  that  the  sum  in 
each  count  of  the  complaint  is  larger  than  the  whole  amount 
claimed  as  set-off;  and  causes  of  action  of  every  kind  set  up  in 
the  replication,  except  for  money  had  and  received,  are  found 
in  the  complaint,  with  some  others  in  addition.  If  the  balance 
due  to  plaintiff  does  not  exceed  $150,  the  amount  of  the  judg- 
ment demanded,  there  is  no  necessity  of  increasing  the  amount 
claimed  as  damages ;  for,  as  we  have  seen,  the  question  is, 
what  is  the  balance  or  real  sum  due  ? 

But  admitting  the  replication  to  be  insufficient,  I  think  the 
defendants  have  mistaken  the  remedy.  It  is  not  a  case  within 
§  247,  or  §  152,  in  relation  to  sham  or  frivolous  pleading,  &c. 
In  the  recent  case  of  Kneedler  agt.  Sternburgh,  (ante  page  67,) 
I  came  to  the  conclusion  that  the  plaintiff  may  demur  to  new 
matter  in  an  answer,  not  constituting  a  counter-claim  ;  and  if 
so,  I  see  no  objection  to  a  demurrer  to  new  matter  in  a  reply. 
And  this  is  undoubtedly  the  best  way  to  settle  a  question  of 
the  sufficiency  of  a  pleading. 
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The  replication  in  this  case,  and  indeed  the  pleadings  on 
both  sides,  are  in  the  most  general  form,  full  as  much  so  as 
under  the  old  system,  which  they  substantially  follow.  It  has 
been  a  question  whether  this  is  admissible  under  the  Code. 
(Van  Santvoortfs  PI.  59,  129,  183,  et  seq.;  1  Whittaker's  Pr. 
309,  et  seq.)  But  if  not,  a  motion  to  strike  out  is  not  the  proper 
corrective,  and  I  need  not  therefore  examine  this  point  very 
fully.  My  own  impressions,  however,  have  been,  that  the 
common  counts,  perhaps,  with  some  variation,  are  still  good. 
A  direct  allegation  of  the  cause  of  indebtedness,  as  the  loan  of 
the  money,  sale  of  the  goods,  or  performance  of  the  work  and 
labor,  &c.,  &c.,  may  be  preferable  to  the  former  recital  of 
indebtedness ;  but  certainly,  it  must  be  enough  for  the  plaintiff 
to  state  facts  sufficient  to  create  a  legal  obligation  upon  the 
part  of  the  defendant,  and  such  violation  of  that  obligation  as 
creates  a  cause  of  action ;  and  I  think  this  statement  may  be 
according  to  the  legal  effect  of  those  facts.  I  do  not  see  how 
such  pleading  can  be  demurrable,  and  the  objection  of  variance 
would  not  prevail,  unless  we  mean  to  give  an  illiberal  construc- 
tion to  the  Code.  With  very  few  exceptions,  there  is  nothing 
in  that  statute  that  compels  us  to  invent  new  modes  of  express- 
ing the  same  legal  proposition.  If  the  pleader,  in  a  case  not 
of  equitable  jurisdiction,  for  that  distinction  is  not,  nor  can  it 
be  abolished  by  the  legislature,  must  now  state  all  the  evidence, 
and  give  a  minute  and  voluminous  history,  and  all  the  details 
of  the  rise  and  progress  of  a  cause  of  action  or  defence  ;  much 
of  it  may  be  pleasant  as  gossip,  but  such  pleading  must  neces- 
sarily be  a  slow  and  perplexing  mode  of  coming  at  the  truth, 
especially  by  a  trial  by  jury. 

I  shall  give  the  plaintiff  leave  to  amend  his  replication,  or 
his  complaint,  as  he  shall  be  advised ;  and  if  he  does  neither, 
the  defendant  must  have  leave  to  demur  to  the  reply ;  and  that 
will  put  the  parties  in  the  way  of  having  some  of  these  vexed 
questions  settled  by  the  court  of  last  resort. 

NOTE. — This  case  was  decided,  and  the  opinion  in  the  hands  of  the  reporter 
before  the  case  of  Allen  agt.  Patterson  (3  Selden,  476)  was  published. 
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In  an  action  to  vacate  an  award,  where  an  order  is  granted  sustaining  a  de- 
murrer, the  costs  are  in  the  discretion  of  the  court,  and  must  be  adjusted  upon 
equitable  principles. 

Where  several  defendants  in  an  action  jointly  submit  to  arbitration,  and  appear 
by  separate  attorneys  and  counsel,  and  upon  a  decision  by  the  court  on  ap- 
peal sustaining  separate  demurrers  in  their  favor,  where  nothing  is  said  in  the 
order  respecting  costs,  they  will  not  be  allowed  full  bills  of  costs  to  each 
defendant,  as  of  course.  The  court  in  its  discretion  will  allow  such  amount 
as  may  be  just  and  equitable. 

New-York  Special  Termy  May,  1854. — Motion  to  set  aside 
judgment,  &c. 

The  action  was  to  vacate  an  award  of  arbitrators,  on  the 
ground  that  two  of  the  arbitrators  certified  at  the  same  time 
with  their  award  the  principle  of  law  on  which  they  decided  ; 
and  that  the  certificate  showed  that  their  award  was  against 
law.  The  action  was  against  seven  different  insurance  com- 
panies, they  all  having  joined  in  the  submission  to  the  same 
arbitrators,  and  but  one  award  being  made.  Each  company 
appeared  by  its  own  attorney,  and  put  in  a  separate  demurrer, 
and  the  demurrers  were  sustained.  Nothing  was  said  in  the 
opinion  as  to  costs.  The  defendants  entered  up  judgment  with 
costs,  without  notice  of  settlement  to  the  plaintiff. 

JONATHAN  MILLER,  for  plaintiff. 
E.  W.  STOUGHTON,  for  defendants. 

MITCHELL,  Justice.  It  was  irregular  for  the  defendants  to 
enter  up  judgment  with  costs,  without  notice  of  settlement  to 
the  plaintiff;  the  case  was  under  the  old  system  an  equity  case, 
and  the  costs  were  in  the  discretion  of  the  court. 

The  defendants  now  claim  that  each  one  is  entitled  to  full 
costs.  The  fact  that  the  defendants  are  incorporated  com- 
panies, and  have  each  their  own  attorney,  gives  them  no  greater 
rights  than  private  individuals  have.  Individuals  who  are  in 
the  habit  of  litigation,  have  each  their  own  attorney,  unless 
they  be  in  partnership,  and  that  is  no  reason  why  they  should 
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each  appear  by  separate  attorneys  where  they  have  made  their 
liabilities  joint. 

The  costs  being  in  this  case  in  the  discretion  of  the  court, 
the  regulation  of  them  on  equitable  principles  is  also  in  its 
discretion.  The  arbitrators,  by  giving  such  certificate  as  they 
did,  invited  the  plaintiff  to  appeal  from  their  decision  to  an 
equitable  tribunal  to  determine  whether  it  should  stand  or  not ; 
and  the  defendants  accepted  the  award  with  this  invitation  to 
dispute  it  as  part  of  it.  The  plaintiff  was,  therefore,  at  least 
excusable  in  coming  into  court,  and  he  should  not  be  visited  with 
excessive  costs  in  consequence  of  the  mode  in  which  the  de- 
fendants chose  to  conduct  their  defence.  It  will  be  enough 
if  the  costs  of  three  of  the  defendants  be  adjusted,  and  allowed 
as  the  costs  in  the  cause,  and  distributed  among  all  the  defend- 
ants as  their  attorneys  may  agree,  or  the  court  may  direct  if 
they  do  not  agree  ;  and  this  will  be  without  any  further  extra 
allowance. 

If  the  plaintiff  wishes  leave  to  amend  his  pleading,  it  must 
be  on  the  terms  of  paying  like  costs  accruing  since  the  demurrer 
was  served. 

No  costs  are  given  on  this  motion. 


SUPREME  COURT. 
JAMES  LACKEY  agt.  CORNELIUS  VANDERBILT. 

A  stipulation  extending  the  time  for  defendant  to  answer,  and  to  make  such  appli- 
cation as  he  should  be  advised,  embraces  a  motion  to  strike  out  portions  of  the 
complaint. 

The  principal  beneficial  object  in  the  passage  of  the  Code  was,  to  abolish  the  use 
of  fictitious  allegations  in  our  written  pleadings.  And  as  there  can  be  but  one 
substantially  true  statement  of  a  single  cause  of  action,  the  practice  of  setting 
it  forth  in  different  counts  is  necessarily  abolished. 

An  objection  that  the  causes  of  action  contained  in  different  counts  in  the 
complaint  are  one,  can  be  made  to  appear  only  upon  affidavit,  and  can  be 
available  only  on  motion. 

King's  Special  Term,  Nov.,  1854. 

This  was  a  motion  to  compel  the  plaintiff  to  elect  upon 
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which  one  of  his  first  five  counts"  or  statements  of  causes  of 
action  in  his  complaint  set  forth  he  would  rely ;  and  to  strike 
out  the  residue  as  irrelevant  or  redundant ;  or  that  the  com- 
plaint be  set  aside  as  containing  several  counts  on  the  same 
cause  of  action ;  or  as  not  conformable  to  the  2d  subdivision 
of  the  142d  section  of  the  Code. 

The  first  count  of  the  complaint  stated,  "  That  at  the  time 
of  the  committing  the  several  grievances  hereinafter  mentioned, 
and  before  and  afterward,  the  defendant  was  and  still  is  a  com- 
mon carrier,  and  was  and  is  the  owner  of  a  certain  line  of  ves- 
sels and  conveyances  used  and  employed  in  the  transportation 
and  carriage  of  passengers,  baggage,  and  merchandise,  from 
the  port  of  New-York  to  the  port  of  San  Francisco,  in  Califor- 
nia, by  way  of  Nicaragua  in  Central  America." 

"  That  on  or  about  the  5th  of  March,  1852,  in  the  city  and 
county  of  New- York,  the  said  defendant  being  such  owner  and 
proprietor  as  aforesaid,  and  being  such  common  carrier,  re- 
ceived the  plaintiff  on  board  of  one  of  the  vessels  of  said  line 
as  a  passenger,  to  be  by  said  defendant  transported  and  con- 
veyed from  the  said  city  of  New- York  to  San  Francisco  afore- 
said, by  the  way  of  Nicaragua,  as  aforesaid,  for  certain  valuable 
hire  and  reward  to  the  said  defendant  in  that  behalf;  that  it 
then  and  there  became  the  duty  of  the  said  defendant,  as  the 
owner  and  proprietor  of  said  line  of  vessels  and  as  such  com- 
mon carrier,  to  carefully  convey  and  transport  the  said  plaintiff 
from  the  said  port  of  New-York  to  San  Francisco,  by  the  way 
of  Nicaragua,  as  soon  as  he  should  reasonably  be  able  so  to  do, 
without  any  voluntary  and  unnecessary  delay,  detention,  or 
hinderance  thereof;  and  to  have  furnished  the  plaintiff,  during 
said  voyage  or  voyages  on  said  vessels  of  the  defendant,  with 
safe  and  comfortable  berth,  bed,  and  bedding,  and  with  good 
and  sufficient  food — to  have  provided  sufficient  room  and 
space  on  said  vessel,  and  not  to  have  overcrowded  the  same. 
That  the  defendant,  not  regarding  his  duty  in  that  behalf,  did 
not  carefully  and  without  unnecessary  delay  and  detention, 
transport  and  convey  the  plaintiff  from  the  port  of  New-York 
to  San  Francisco  aforesaid,  and  did  not  furnish  the  plaintiff  on 
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said  voyage  with  safe  and  comfortable  berth,  bed,  and  bedding, 
and  with  good  and  sufficient  food,  and  did  not  provide  him  with 
sufficient  room  and  space  on  said  vessel ;  but  on  the  contrary 
thereof,  unnnecessarily  and  wrongfully  delayed  and  detained  the 
said  plaintiff  at  various  places  on  the  said  voyage  for  a  long  time, 
that  is  to  say,  for  the  space  of  fifty  days  or  thereabouts,  and  wholly 
neglected  and  refused  to  carry  the  said  plaintiff  to  said  port  of  San 
Francisco,  as  it  was  his  duty  to  do  as  aforesaid,  and  wholly  omit- 
ted, neglected,  and  refused  to  furnish  the  plaintiff  on  said  voyage 
or  voyages  with  good  and  wholesome  food,  or  with  any  suffi- 
cient food,  or  with  any  comfortable  or  tenantable  berth,  bed,  or 
bedding,  and  overcrowded  said  vessel,  and  thereby  deprived  the 
plaintiff  of  sufficient  and  comfortable  room  and  space  thereon, 
whereby  the  said  plaintiff  lost  great  gains  and  profits  that  he 
otherwise  would  have  made,  and  was  compelled  to  and  did  ex- 
pend, during  said  delays  and  detentions,  large  sums  of  money 
for  his  necessary  support,  and  was  made  sick  and  debilitated, 
and  injured  in  his  bodily  health,  and  was  subjected  to  other 
great  inconveniences  and  losses,  and  was  otherwise  greatly 
damnified,  that  is  to  say,  in  the  sum  of  ten  thousand  dollars." 

The  second  count  stated,  in  part,  as  follows:  "And  the 
complaint  of  the  plaintiff  secondly,  and  for  a  further  separate 
and  distinct  cause  of  action,  showeth,  that  the  said  defendant, 
at  the  time  of  committing  the  grievances  hereinafter  mentioned, 
and  before  and  afterward,  was  a  common  carrier,  and  was  the 
owner  and  proprietor  of  a  certain  line  of  vessels  used  and  em- 
ployed by  him,  said  defendant,  for  the  transportation  and  car- 
riage of  passengers,  baggage,  and  merchandise  from  the  pert 
of  New-York  to  the  port  of  San  Juan  de  Nicaragua  in  Central 
America,  and  from  said  port  of  San  Juan  de  Nicaragua  to  New- 
York  aforesaid.  That  on  or  about  the  5th  of  March,  1862,  in 
the  city  and  county  of  New- York,"  &c.,  alleging  and  claiming 
substantially,  as  in  the  first  count. 

The  third  count  commenced  like  the  second,  and  substan- 
tially differed  therefrom,  only,  in  the  allegation  that  the  defend- 
ant was  owner  and  proprietor  of  a  certain  line  of  vessels,  used 
and  employed  by  him  for  transportation  of  passengers,  &c., 
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from  the  port  of  San  Juan  del  Sur,  in  Central  America,  to  San 
Francisco,  in  California,  and  from  San  Francisco  to  said  port 
of  San  Juan  del  Sur.  That  the  defendant  received  the  plaintiff 
on  board  of  a  certain  vessel  running  in  connection  with  the 
aforesaid  line  of  vessels  of  said  defendant,  to  be  by  him,  said 
defendant,  transported  and  conveyed  from  said  port  of  San 
Juan  del  Sur  to  San  Francisco,"  &c. 

The  fourth  count  commenced  like  the  second  and  third,  and 
alleged  that  the  defendant  being  the  proprietor  of  such  vessel, 
and  being  such  common  earner,  falsely  and  fraudulently  repre- 
sented to  plaintiff  and  others  that  the  said  vessels  of  said  de- 
fendant on  said  voyages  would  convey  the  plaintiff  and  the 
other  passengers  thereon  directly  to  San  Francisco  as  aforesaid, 
and  that  they  should  not  be  delayed  on  the  Isthmus  of  Nicar- 
agua longer  than  the  space  of  fifteen  days,  &c.  Yet  the  de- 
fendant not  regarding,  &c.,  caused  the  plaintiff  to  be  delayed 
and  detained  unnecessarily  and  wrongfully  at  San  Juan  del  Sur 
for  the  space  of  fifty  days,  &c. 

The  fifth  count  was  substantially  like  the  fourth.  And  the 
sixth  and  last  count,  was  for  the  value  of  the  baggage  of  plain- 
tiff, alleged  to  have  been  lost  by  the  careless  and  negligent 
management  of  the  vessels  of  defendant ;  and  demanded  judg- 
ment for  $10,500  besides  costs. 

The  complaint  was  served  on  the  7th  of  February,  1864. 
The  time  for  the  defendant  to  answer,  or  make  such  applica- 
tion as  he  might  be  advised,  was  by  stipulation  of  the  plaintiff's 
attorney,  extended  from  time  to  time  until  the  19th  of  July, 
1854.  On  the  last  mentioned  day  the  defendant's  attorney 
upon  his  affidavit  showing,  that  the  defendant  was  unable  from 
ill  health  to  attend  to  his  ordinary  business,  and  was  then  ab- 
sent on  account  of  his  health,  that  the  first  five  counts  in  the 
plaintiff's  complaint  were  based  upon  and  referred  to  one  and 
the  same  transactions,  and  were  but  different  modes  of  stating 
the  same,  and  giving  notice  of  a  motion  that  the  plaintiff  elect 
on  which  one  of  the  first  five  counts  he  would  rely,  and  striking 
out  all  the  others,  &c.,  procured  an  order  from  Mr.  Justice 
CLERKE,  as  follows :  (Title  of  the  cause,)  "  On  the  annexed 
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affidavit  of  Charles  A.  Rapallo,  let  the  time  of  the  defendant 
to  answer  in  this  action  be  extended  until  the  making  and  de- 
cision of  the  motion  mentioned  in  the  notice  of  motion  hereto 
annexed.  Dated  New- York,  July  19,  1854.''  A  copy  order 
and  notice  of  said  motion  and  affidavits  were  served  on  the  plain- 
tiff's attorney  on  the  said  19th  July.  The  plaintiff's  counsel 
objected,  that  the  motion  was  too  late ;  that  the  extension  of 
the  time  to  answer  or  to  make  such  application,  as  defendant 
might  be  advised,  did  not  operate  as  leave  to  make  the  motion. 

HORACE  F.  CLARK,  for  defendant. 
PETER  Y.  CUTLER,  for  plaintiff. 

S.  B.  STRONG,  Justice.  It  appears  from  the  affidavit  of  the 
plaintiff's  counsel  and  a  stipulation  annexed  to  it,  that  the 
time  for  the  defendant  to  answer  the  complaint,  and  to  make 
such  application  as  he  should  be  advised,  was  extended  to  the 
19th  July  last.  Notice  of  the  motion  to  correct  the  complaint 
was  served  on  that  day.  That  motion  was  embraced  in  the 
terms  of  the  stipulation,  and  was  therefore  in  season  equally  as 
if  the  original  period  for  answering  had  terminated  on  the  same 
day.  The  order  of  Judge  CLERKE,  extending  the  time  to 
answer,  was  made  on  the  same  day,  and  was,  at  all  events,  valid 
until  the  first  Tuesday  of  August.  It  appears  from  a  memoran- 
dum on  the  defendant's  papers,  and  indeed  it  seemed  to  be  ad- 
mitted by  the  plaintiffs  counsel  on  the  argument,  that  on  the 
31st  of  July  a  mutual  arrangement  was  made  that  the  motion 
mentioned  in  the  defendant's  notice  should  be  adjourned  until 
the  special  term,  when  it  was  heard.  Under  these  circum- 
stances I  am  satisfied  that  it  was  the  intention  of  both  parties  to 
save  to  the  defendant  the  right  to  make  the  motion  which  I  hare 
indicated  at  the  term  when  it  was  argued.  There  can  be  no 
doubt,  at  any  rate,  that  the  defendant's  counsel  thought  that  his 
present  motion  was  included  in  the  terms  used  in  the  stipula- 
tion ;  and  if  there  had  been  reason  to  suppose  that  he  had  mis- 
interpreted it,  I  should  be  inclined  to  relax  the  rule,  which  it  is 
competent  for  the  court  to  do  in  all  cases  except  where  the  time 
is  specifically  fixed  by  statute. 
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The  motion  is,  to  require  the  plaintiff  to  strike  out  four  of  the 
first  five  counts  in  the  complaint,  on  the  ground  that  the  five 
are  for  the  same  identical  cause  of  action,  and  no  other ;  and 
that,  therefore,  four  of  those  counts  must  be  redundant.  The 
defendant's  attorney  swears  in  the  affidavit  annexed  to  his 
notice,  "that  he  has  defended  several  similar  actions  which 
were  instituted  by  the  plaintiff's  attorney,  and  which  have 
been  tried ;  and  that  from  his  general  acquaintance  with  the 
nature  of  those  actions  and  the  investigations  he  had  made  as 
to  the  circumstances  thereof,  and  from  the  general  character  of 
the  testimony  given  on  the  trial  of  such  actions,  he  believes 
that  the  first  five  counts  are  based  upon,  and  refer  to,  one  and 
the  same  transaction,  and  are  but  different  modes  of  stating  the 
same ;"  and  he  further  states  as  a  reason  why  the  affidavit  had 
not  been  made  by  the  defendant,  that  he  is  unable  to  attend  to 
his  ordinary  business  on  account  of  ill  health,  and  is  absent 
from  the  city.  What  is  said  as  to  the  identity  of  the  subject 
matter  of  the  first  five  counts,  is  stated  from  inference  and 
belief,  but  in  the  absence  of  any  denial  or  counter-statement 
by,  or  in  behalf  of  the  plaintiff,  the  inference  must  be  deemed 
to  be  correct  and  the  belief  well  founded.  The  affidavit  in 
support  of  the  motion  is  not  very  explicit  as  to  the  identity  of 
the  causes  of  action  Specified  in  the  different  counts.  It 
merely  states  that  they  are  based  upon,  and  refer  to  one  and 
the  same  transaction.  The  Code  (§  167)  indicates,  and  no 
doubt  truly,  that  several  causes  of  action  may  arise  out  of  one 
transaction.  The  affidavit  does  not  go  far  enough.  But  the 
notice  states  that  the  motion  would  be  founded  upon  that  and 
the  complaint.  On  examining  that  pleading,  I  am  satisfied  that 
the  causes  of  action  in  the  second,  third,  fourth  and  fifth  counts 
are  embraced  in  the  first  count;  and  my  impression,  if  it 
needed  any  support,  would  be  fortified  by  the  admission  con- 
tained in  the  elaborate  points  submitted  to  me  by  the  ingenious 
counsel  for  the  plaintiff.  That  learned  counsel  argued  very 
ably,  in  favor  of  his  main  position,  that  it  is  competent  for  the 
plaintiff  now,  as  it  was  before  the  passage  of  the  Code,  to  set 
forth  the  same  cause  of  action  in  distinct  counts,  varying  the 
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allegations  so  as  to  meet  the  proof  which  was  deemed  essen- 
tial in  a  complicated  transaction.  The  requisition  of  the  Code 
in  this  respect  is,  (§  142,)  that  the  complaint  must  contain  a 
plain  and  concise  statement  of  the  facts  constituting  a  cause  of 
action.  A  "fact"  is  defined  to  be  "a  thing  done,  reality ',  not 
supposition,  action,  deed."  (Walker's  Dictionary.)  All  of 
these  definitions  call,  and  some  of  them  emphatically,  for  the 
truth.  The  first  edition  of  the  Code  contained  the  same  requi- 
sition, that  the  complaint  should  set  forth  a  statement  of  the 
facts  constituting  the  cause  of  action ;  and  it  also  required  that 
it  should  be  verified,  (Code  0/1848,  §§  120  and  133 ;)  of  course 
that  statute  called  for  a  true  statement ;  and  the  same  phraseology 
used  in  a  subsequent  statute  must  have  the  same  interpretation. 
Indeed  the  principal,  and  I  am  constrained  to  say,  almost,  if 
not  the  only  beneficial  object  of  the  legislature  in  adopting  the 
new  Code  of  Procedure,  was  to  abolish  the  use  of  fictitious 
allegations  in  our  written  pleadings,  which  had  a  tendency  to 
mislead  the  parties,  and  embarrass  those  to  whom  the  adminis- 
tration of  the  law  was  confided.  Now,  as  there  can  be  but 
one  substantially  true  statement  of  a  single  cause  of  action,  the 
practice  of  setting  it  forth  in  different  counts  is  necessarily 
abolished.  A  merely  formal  variati^j  is  unnecessary,  while  a 
substantial  one  would  involve  a  contradiction,  and  one  must 
be  false.  The  pleader,  who  drew  the  complaint  in  this  action, 
in  effect  recognized  the  new  rule,  as  each  count  after  the  first 
commences  with  an  allegation  that  it  is  for  a  further,  separate, 
and  distinct  cause  of  action.  That  too  furnishes  an  answer  to 
the  point  taken  by  the  plaintiff's  counsel,  that  the  objection  to 
the  multiplicity  of  the  counts  should  have  been  taken,  and  could 
only  be  available  by  demurrer.  A  demurrer  admits  the  allega- 
tions contained  in  the  pleading  to  which  it  is  interposed,  and 
would,  of  course,  in  this  case,  admit  that  each  count  is  for 
a  separate  and  distinct  cause  of  action.  The  objection  that  the 
causes  of  action  are  one,  can  be  made  to  appear  only  upon  an 
affidavit,  and  can  be  available  only  on  motion. 

The  former  practice  of  allowing  a  plaintiff  to  set  forth  the 
same  cause  of  action  in  different  ways  in  several  counts  so  as 
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to  meet  the  proof  was,  undoubtedly,  advantageous  to  the  plain- 
tiff. But  it  often  seriously  embarrassed  the  defendant  in  the 
preparation  of  his  pleadings  to  meet,  he  knew  not  what,  and  in 
procuring  his  evidence  ;  and  sometimes  subjected  him  to  great 
injustice  in  having  a  suppositious  claim  established  against 
him.  The  benefit  to  one  was  more  than  balanced  by  the  evil 
to  the  other  party.  The  old  rule  was,  and  was  probably  de- 
signed to  be,  the  most  favorable  to  the  plaintiff,  while  the  new 
rule  does  equal  justice  to  both  parties.  The  plaintiff  generally 
does,  or  at  least  should  understand  his  own  case.  If  he  states 
it  truly,  he  can  prove  it,  if  at  all,  as  he  sets  it  forth,  should  his 
witnesses  testify  truly;  and  if  he  can  support  it  only  by  evi- 
dence varying  from  the  truth,  he  ought  to  fail.  I  refer  only  to 
variations  in  substance.  Differences  as  to  inconsequent  mat- 
ters should  not  obstruct  or  prevent  a  recovery.  An  adequate 
remedy  exists  in  the  liberal  powers  conferred  upon  our  courts 
to  allow  pleadings  to  be  amended  so  as  to  conform  to  the  proof. 
The  2d,  3d,  4th,  and  5th  counts  must  be  struck  out  of  the 
complaint,  unless  the  plaintiff  shall  elect  within  twenty  days 
to  retain  one  of  them  in  lieu  of  the  first  count,  which  must 
in  that  event  be  struck  out ;  and  the  plaintiff  must  be  at  liberty 
within  the  same  time  t<^  amend  the  count  retained  by  him, 
should  he  elect  to  retain  either  of  his  counts,  or,  should  he 
prefer  it,  to  substitute  a  single  new  count  in  the  place  of  his 
first  five  counts.  The  defendant  must  have  the  same  time  after 
service  of  the  amended  complaint  to  answer  it ;  and  the  plain- 
tiff must  pay  ten  dollars  costs  of  the  motion. 


SUPREME  COURT. 

JONATHAN  MAYHEWT,  respondent,  agt.  ERASMUS  D.  ROBINSON, 
survivor  of  himself  and  PETER  L.  PARSONS,  appellant. 

Matter  in  abatement  constituting  a  defence  should  be  pleaded  or  set  up  in  the 
answer,  unless  it  is  apparent  on  the  face  of  the  complaint ;  then  a  demurrer 
is  the  proper  remedy. 
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For  instance,  a  defendant  who  is  sued  alone  upon  a  contract  made  by  himself 
and  partner  jointly,  may  by  answer  interpose  the  non-joinder  of  his  partner  as 
a  defence,  unless  it  is  apparent  on  the  face  of  the  complaint.  (Agreet  with 
Bridge  agt.  Payton,  5  Sand.  210,  and  adverse  to  Gardiner  agt.  Clark, 
6  How.  Pr.  R.  449,  and  7  id.  3S5.) 

The  question  of  pleading  required  by  the  Code  discussed. 

Genesee  General  Term,  October,  1854. 

MARVIN,  P.  J.,  BOWEN  and  GREEN,  J.  J. 

Appeal  by  defendant  from  judgment  rendered  upon  the 
report  and  decision  of  a  referee.  The  action  was  against 
Robinson  as  survivor  of  himself  and  Parsons,  to  recover  the 
price  of  property  sold  and  delivered  to  Robinson  and  Parsons. 
The  defendant  answered  :  1.  Denying  each  and  every  allega- 
tion in  the  complaint ;  2.  Alleging  that  the  sale  and  delivery 
of  the  cast-iron  wheels,  mentioned  in  the  complaint,  were  made 
to  the  defendant  and  Parsons,  jointly  with  one  Benjamin  H. 
Fletcher,  still  living  at  Lockfort,  in  the  county  of  Niagara,  and 
not  to  the  defendant  and  Parsons,  as  alleged  in  the  complaint. 
Upon  the  trial,  it  appeared  that  the  cast-iron  wheels  were  sold 
and  delivered  to  Robinson,  Parsons  and  Fletcher  jointly,  they 
being  partners  in  business.  The  defendant  moved  for  a  non- 
suit, which  the  referee  denied,  and  the  defendant  excepted. 
The  referee  made  a  report  for  the  plaintiff  against  the  defend- 
ant, Robinson,  for  the  price  of  the  wheels,  &c.,  and  directed 
judgment  therefor. 

The  defendant  appealed  to  this  court. 

R.  B.  STOUT,  for  appellant,  cited  Bridge  agt.  Payson, 
5  -Sand.  S.  C.  R.  210. 

L.  K.  HADDOCK,  for  respondent,  cited  Gardiner  agt. 
Clark,  6  How.  Pr.  R.  449 ;  King  agt.  Vanderbilt, 
7  id.  385;  13  W.  285;  2  Cow.  417 ;  1  Mass.  347. 

By  the  court — MARVIN,  P.  J.  In  Gardiner  agt.  Clark,  (6  How. 
Pr.  R.  449,)  it  was  held  that  the  distinction  between  pleas  in 
abatement  and  pleas  in  bar  is  not  abolished  by  the  Code,  and 
that  an  objection  in  the  nature  of  a  plea  in  abatement  can  not 
be  taken  in  a  general  answer,  and  is  waived  by  an  answer  upon 
the  merits.  That  the  Code  has  not  attempted  to  regulate  the 
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order  and  effect  of  pleadings  by  the  defendant,  and,  as  I  under- 
stand the  opinion,  matter  in  abatement  must  now,  as  formerly, 
be  pleaded,  and  the  question  thus  raised  be  disposed  of  before 
any  defence  upon  the  merits  is  pleaded.  This  case  was  fol- 
lowed in  King  agt.  Vanderbilt,  (7  How.  Pr.  R.  385,)  by  Justice 
JOHNSON.  In  Bridge  agt.  Payson,  (5  Sand.  S.  C.  R.  210,)  sub- 
sequently decided,  a  different  conclusion  was  arrived  at.  It 
was  held,  that  if  the  matter  in  abatement  constitute  a  defence, 
it  must  be  stated  in  the  answer.  In  that  case  the  same  ques- 
tion arose  as  in  the  present  case ;  the  defendant  answered  by 
denying  the  allegations  in  the  complaint,  and  then  alleging  the 
non-joinder  of  his  co-partner  as  a  defendant. 

Upon  a  careful  examination  of  the  question,  I  have  come  to 
the  conclusion  that  Gardiner  agt.  Clark  can  not  be  sustained, 
and  that  Bridge  agt.  Payson  was  properly  decided. 

Justice  ALLEN,  in  Gardiner  agt.  Clark,  seems  to  attach  some 
importance  to  the  language  used  in  §  140,  by  which  all  forms 
of  pleading,  inconsistent  with  tJie  provisions  of  the  act,  were 
abolished,  and  he  argued  that  the  old  order  of  pleading  matter 
in  abatement  aiyl  bar  was  not  inconsistent  with  the  system  or 
provisions  of  the  Code.  Without  stopping  to  consider  this 
view  of  the  question,  it  is  proper  to  notice,  that  by  the  amend- 
ment of  1852  the  words  "  inconsistent  with  the  provisions  of 
this  act"  were  stricken  out,  and  the  section »was  restored  to  its 
condition  as  enacted  in  1848 ;  the  words  thus  stricken  out  hav-  • 
ing  been  inserted  by  the  amendments  of  1849.  As  the  law 
now  stands,  all  the  forms  of  pleading  heretofore  existing  are 
abolished ;  and  the  forms  of  pleadings  and  the  rules  by  which 
their  sufficiency  are  to  be  determined  are  those  prescribed  by 
that  act.  A  leading  object  of  the  Code  was  to  discontinue  all 
distinction  between  legal  and  equitable  remedies,  and  the 
establishment  of  a  uniform  course  of  proceeding  in  all  cases. 
(See  Preamble  to  Code.)  The  definition  of  an  action  was  intended 
to  include  all  actions  at  law  and  suits  in  equity.  (§  2.)  And 
by  §  69  the  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits  previously 
existing^  are  abolished.  Keeping  these  provisions  in  mind,  and 
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also  the  rules  of  pleading  and  practice  as  they  existed  in  the 
two  differing  systems  abolished,  and  we  are  prepared  to 
examine  "  the  forms  of  pleading,"  and  "  the  rules  by  which 
the  sufficiency  of  the  pleadings  are  to  be  determined." 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  com- 
plaint, (§  141,)  and  the  various  rules,  in  reference  to  its  form 
and  construction,  are  prescribed. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer.  (§  143.)  In  §  144  the  causes  of  de- 
murrer are  specified.  If  certain  facts  appear  on  the  face  of  the 
complaint,  the  objection  may  be  taken  by  demurrer.  If  it 
appears  from  the  complaint  that  there  is  a  defect  of  parties, 
plaintiff  or  defendant,  the  defendant  may  for  this  cause  demur. 
If  the  objectionable  fact  does  not  appear  upon  the  face  of  the 
complaint,  the  objection  may  be  taken  by  answer.  What 
answer,  when,  and  in  what  order  1  Let  us  see  what  is  said 
about  answer.  By  §  149,  the  answer  of  the  defendant  must 
contain,  1.  A  general  or  specific  denial,  &c. ;  2.  A  statement 
of  new  matter  constituting  a  defence  or  counter-claim.  By  §  150 
the  defendant  may  set  forth  by  answer  as  many  defences  and 
counter-claims  as  he  may  have  ;  they  must  be  separately  stated. 
Is  there  any  authority  here  for  more  than  one  answer  or  for  a 
succession  of  answers'?  There  is  authority  for  setting  forth  by 
anwer  as  many  defences  as  the  defendant  may  have,  with  the 
requirement  that  they  be  separately  stated,  clearly  showing  that 
all  his  defences  are  to  be  put  forth  at  once  and  in  the  same 
answer. 

May  a  defendant,  who  is  sued  alone  upon  a  counter-claim 
made  by  himself  and  partner  jointly,  interpose  the  non-joinder 
of  his  partner  as  a  defence  ?  If  it  is  apparent  upon  the  face  of 
the  complaint  that  his  partner  should  have  been  joined,  he  may 
demur,  and  this  will  defeat  the  action,  unless  the  plaintiff 
amend  by  making  the  partner  omitted  a  party  defendant.  A 
plea  in  abatement  for  non-joinder  of  another  as  defendant  was 
always  a  defence.  (GouWs  PL  Ch.  2,  §§  10, 11,  &c. ;  Chit.  PL 
v.  1,  Pleas  in  Abatement.}  Pleas  in  abatement  were  called  dila- 
tory pleas,  because  they  delayed  the  plaintiff  and  prostrated  or 
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demolished  the  particular  writ  or  bill,  but  did  not  show  that  the 
plaintiff  had  no  cause  of  action.     If  the  defence  was,  that  I 
plaintiff  had  no  cause  of  action  at  any  time,  present  or  future, 
in  respect  to  the  supposed  causes  of  action,  the  plea  of  such 
defence  was  called  a  plea  in  bar.     (Ch.  PI.  id.)     But  I  do  not 
understand  that  it  has  been  denied  that  matter,  which  will  abate 
the  action,  constitutes  a  defence  in  contemplation  of  the  I 
Some  of  the  judges  have,  however,  said  that  the  term  defence, 
as  used  in  the  Code,  meant  a  bar  to  the  action.     I  have  hereto- 
fore endeavored  to  show  that  such  construction  was  erroneous. 
It  may  be  remarked  that  unless  matter  in  abatement  consti- 
tutes a  defence,  there  is  no  authority  for  pleading  it.    The  only 
authority  for  pleading  any  matter  other  than  a  denial,  is  "  new 
matter  constituting  a  defence."     There  is  no  authority  for  but 
one  answer,  and  the  authority  to  set  forth  in  that  answer  all  the 
defences  the  defendant  has,  is  clear  and   explicit.     In  my 
opinion  the  defendant  must  set  forth  all  the  defences  he  relies 
upon  in  the  answer.     The  order  of  pleading  at  common  law  is 
abrogated,  and  we  must  look  to  the  provisions  of  the  Code 
alone.     In  equity,  the  defendant  might  take  the  objection  of  a 
want  of  parties  in  the  answer. 

It  may  appear  to  those  accustomed  to  the  superseded  sys- 
tems, that  the  present  system,  permitting  the  defendant  to 
interpose  any  and  all  defences  in  the  same  answer,  will,  m 
practice,  lead  to  great  difficulties  and  failures  of  justice.     If  we 
properly  consider  the  entire  system  of  the  Code,  I  think  any  such 
apprensions  will  be  removed.     The  rules  touching  pleadings, 
practice  and  judgments,  as  established  by  the  Code,  are  very 
different  from  those  existing  at  common  law.     They  are  now 
nearly  analogous  to  the  rules  prevailing  in  a  court  of  equity. 
The  court  has  great  powers  in  moulding  the  judgment,  a»d  in 
adapting  it  to  the  rights  of  the  parties  as  established  upon  the 
trial.     Upon  the  trial,  the  court  may  propound  questions  in 
writing  to  the  jury,  and  require  them  to  find  upon  those  ques- 
tions of  fact.     The  special  finding  of  facts  is  to  control  the 
general  verdict.     (§§  261,  262.)     It  is  sometimes  proper  and 
quite  necessary  to  submit  to  the  jury  special  questions  of  fact, 
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so  as  to  enable  the  court  to  render  a  judgment  that  shall  pre- 
serve the  rights  of  the  parties.  Suppose,  in  a  case  like  the 
present,  the  question  whether  there  was  a  non-joinder  of  a 
person  that  should  have  been  made  defendant  is  raised,  and  the 
evidence  upon  that  issue  should  be  proper  for  the  jury,  the 
court  could,  and  probably  should,  put  to  the  jury  a  written 
question;  suppose  the  jury  should  find  a  general  verdict  for 
the  plaintiff,  and  in  answer  to  the  question  submitted  should 
find  the  answer  true,  that  is,  that  there  was  a  person  living  who 
should  have  been  joined  as  defendant.  This  finding  would 
control  the  general  verdict,  and  the  court  could  give  judgment 
of  discontinuance  without  prejudice  to  an  action  for  the  same 
cause  against  the  proper  parties  ;  thus  this  judgment,  like  the 
judgment  at  common  law,  abating  the  action,  or  the  decree  in 
equity  dismissing  the  complaint  without  prejudice,  &c.,  would 
not  constitute  a  bar  to  an  action  against  the  proper  parties. 

Again,  the  profession  should  keep  constantly  in  mind  the 
large  and  ample  provisions  touching  amendments  of  pleadings 
and  proceedings.  An  amendment  may  be  had  "  by  adding  or 
striking  out  the  name  of  a  party."  (§  173.)  In  the  present 
case,  when  the  plaintiff  was  informed  by  the  answer  that 
Fletcher  was  a  joint-contractor,  &c.,  &c.,  and  that  he  was 
living,  he  could  have  applied  to  the  court  for  leave  to  amend, 
and  could  have  made  Fletcher  a  party  defendant. 

Again,  suppose  the  plaintiff  should  not  be  satisfied  that  the 
answer  was  true,  and  should  go  to  trial,  and  the  answer  should 
be  proved ;  I  think  the  court  might,  even  then,  permit  the  plain- 
tiff to  withdraw  a  juror,  and  permit  him  to  amend  upon  proper 
terms.  And  in  the  present  case,  after  it  had  appeared  before 
the  referee  that  Fletcher  should  have  been  joined  as  a  defend- 
ant, I  think  the  plaintiff  might  have  applied  to  the  referee  to 
adjourn  the  trial,  so  as  to  enable  him  to  apply  to  the  court  for 
leave  to  amend.  I  have  in  such  cases  permitted  amendments 
while  the  cause  was  pending  before  the  referee.  Perhaps  in  a 
case  like  the  present,  it  might,  upon  making  another  person 
a  party,  result  in  vacating  the  order  of  reference.  It  might 
result  in  an  abandonment  of  any  defence.  There  might  be  no 
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defence,  when  the  proper  parties  should  be  joined  as  defendants. 
It  so  now  appears  in  the  present  case. 

The  judgment  must  be  reversed,  and  a  new  trial  must  be 
ordered.  As  the  plaintiff  appears  to  have  a  good  cause  of 
action  against  the  defendant  and  Fletcher,  but  must  fail  in  his 
action  unless  he  amends  and  makes  Fletcher  a  party,  I  can 
see  no  objection  to  the  court  now  permitting  him  to  amend, 
and  thus  save  the  necessity  of  an  application  to  the  court  at 
special  term.  The  defendant  has  pleaded  the  non-joinder,  and 
the  referee  has  found  the  fact  showing  that  Fletcher  must  be 
joined  as  a  defendant.  It  seems  to  me  that  this  court  may 
make  the  order  giving  leave  to  amend ;  and  the  terms,  I  think, 
should  be  upon  payment  of  the  costs  of  the  trial  before  the 
referee,  and  the  costs  of  the  appeal.* 


SUPREME  COURT. 

THE  ROCHESTER  AND  GENESEE  VALLEY  RAILROAD  COMPANY, 
respondents,  agt.  GEORGE  L.  BECKWITH,  appellant. 

THE  SAME,  respondents,  agt.  JONATHAN  WINSLOW,  appellant. 

By  an  act  of  the  last  session  of  the  legislature,  entitled  "  An  Act  in  relation  to 
Special  Proceedings,"  (Laws  of  1854,  ch.  270,)  an  order  made  at  special  term, 
confirming  the  report  of  commissioners  of  appraisal  for  lands  taken  for  a  rail- 
road, may  be  reviewed  on  appeal  to  the  general  term ;  and  this,  where  the 
appeal  was  taken  and  undetermined  at  the  passage  of  the  act. 

When  a  report  of  commissioners  of  appraisement  is  made  which  upon  its  face  ap- 
pears to  conform  in  substance  to  the  general  railroad  act,  (Laws  of  1850,  p. 
219,)  and  notice  is  given,  according  to  the  rules  and  practice  of  the  court,  for 
its  confirmation,  it  is  the  duty  of  the  court  to  confirm  it.  No  affidavits  or 
other  proof  should  be  heard  on  such  application  to  contradict  or  impeach  the 
truth  of  the  matters  contained  in  the  report. 

If  the  report  should  be  untrue  in  any  material  respect,  or  the  proceedings  of  the 
commissioners  have  been  irregular,  and  the  report  fails  to  state  the  facts  con- 
stituting such  irregularity,  upon  a  proper  application  directly  made  to  the  court 

ip, 

*  On  consultation,  it  was  concluded  to  reverse  the  judgment,  and  leave  the 
plaintiff  to  his  application  at  special  term  for  leave  to  amend,  &c. 
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on  the  pan  of  the  person  opposed  to  the  confirmation,  the  court  would  be  au- 
thorized to  set  aside  and  vacate  the  report. 

Any  commissioner,  on  application  for  confirmation  of  a  report,  which  he  has  prop- 
erly signed,  should  not  be  permitted  to  stultify  himself  in  any  case,  by  alleging 
that  he  signed  the  report  without  reading  or  hearing  it  read.  His  affidavit 
should  not  be  received  in  proof  of  such  fact. 

•  The  16th  section  of  the  general  railroad  act  (rupra)  requires  the  report  to  be 
signed  by  a  majority  of  the  commissioners,  but  does  not  require  them  all  to  be 
together  at  the  signing;  nor  is  there  any  rule  of  law  or  principle  of  public 
policy  requiring  it. 

No  error  of  law,  committed  by  the  commissioners  in  their  decision  of  the  merits, 
or  upon  the  admission  or  rejection  of  evidence,  can  be  reviewed  or  examined 
on  the  application  to  confirm  the  report.  Such  decisions  can  only  be  reviewed 
on  appeal  from  their  appraisal  under  the  18th  section  of  the  act.  (See  5  How~ 
Pr.  R.  177;  6  id.  223,467.) 

Monroe  General  Term,  September,  1854. 
JOHNSON,  P.  J.,  T.  R.  STRONG,  and  WELLES,  JJ. 
Appeals  from  orders  made  at  special  term  held  at  Rochester, 
July  1,  1853,  before  SELDEN,  J.,  confirming  reports  of  commis- 


SELAH  MATHEWS,/OT  appellant  Beckwith. 
J.  L.  ANGLE,  for  appellant  Winslow. 
E.  DARWIN  SMITH,  for  respondents. 

By  the  court — WELLES,  Justice.  It  is  contended,  among  other 
things,  on  the  part  of  the  respondents,  that  the  orders  in  ques- 
tion made  by  the  court  at  special  term  cannot  be  reviewed 
upon  appeal  therefrom  to  the  general  term.  Until  the  passage 
of  the  act  of  the  last  session  of  the  legislature,  entitled  "  An 
Act  in  relation  to  Special  Proceedings,"  (Laws  of  1854,  ch. 
270,)  there  was  no  authority  for  these  appeals.  (In  Re  Fort 
Plain  and  Cooperstown  Plank  Road  Co.,  3  Code,  R.  148.)  The 
first  section  of  the  act  referred  to  gives  an  appeal  to  the  gen- 
eral term  of  the  supreme  court,  or  the  superior  court,  or  court 
of  common  pleas  of  the  city  of  New- York,  from  any  judgment, 
order,  or  final-  determination  made  at  a  special  term  of  either  of 
said  courts  in  any  special  proceeding  therein,  &c.  Section 
three  of  the  same  act  provides  that,  "  All  appeals  heretofore 
had  or  taken,  and  undetermined  in  special  proceedings,  shall 


170          NEW- YORK  PRACTICE  REPORTS. 

The  Rochester  &  Genesee  Valley  Railroad  Co.  agt,  Beckwith,  &c. 


be  as  valid  and  effectual  as  though  had  or  taken  under  this  act." 
These  appeals  had  been  taken  and  were  undetermined  at  the 
time  of  the  passage  of  the  act. 

The  first  three  sections  of  the  Code  are  as  follows  : — 

"  §  1.  Remedies  in  the  courts  of  justice  are  divided  into, 

"1.  Actions. 

"  2.  Special  proceedings. 

"  §  2.  An  action  is  an  ordinary  proceeding  in  a  court  of  jus- 
tice, by  which  a  party  prosecutes  another  party  for  the  enforce- 
ment or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offence. 
."§  3.  Every  other  remedy  is  a  special  proceeding." 

It  seems  to  me  clear,  therefore,  that  the  orders  appealed 
from  in  these  cases  wrere  made  in  special  proceedings,  and  are 
appealable  under  the  act  cited,  of  the  last  session ;  and  that  we 
are  required  to  examine  and  decide  the  appeals  upon  their 
merits. 

The  report,  which  the  orders  appealed  from  confirms,  is  en- 
titled, "  In  the  matter  of  the  petition  and  proceedings  of  the 
Rochester  and  Genesee  Valley  Railroad  Company,  for  the  ap- 
praisal of  lands  in  Monroe  county."  It  purports  to  be  in  pur- 
suance of  an  order  of  this  court,  dated  April  15, 1853,  appoint- 
ing the  undersigned,  Philip  Garbutt,  Thomas  Wright,  Jarvis 
Sherman,  and  George  W.  Allen,  with  Simeon  B.  Jewett,  com- 
missioners to  ascertain  and  appraise  the  compensation  to  be 
made  to  the  owners  and  persons  interested  in  certain  real  estate 
proposed  to  be  taken  by  the  company  for  the  purposes  of  the 
corporation  in  the  county  of  Monroe,  and  fixing  the  time  and 
place  of  the  first  meeting  of  the  commissioners.  The  report 
then  states  that  pursuant  to  said  order,  the  four  first  named 
commissioners  met  at  the  inn  of  J.  M.  Cutler,  in  the  town  of 
Henrietta  in  said  county,  on  the  25th  day  of  April,  1853,  at 
12  o'clock,  M.,  that  being  the  time  and  place  fixed  for  that 
purpose  in  said  order,  and  Mr.  Jewett  not  appearing,  they  ad- 
journed from  time  to  time  on  account  of  his  absence  until  May 
16th  of  the  same  year,  at  the  same  place,  when  the  same  com- 
missioners met,  together  with  Henry  P.  Norton,  who  had,  in 
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the  mean  time  been  appointed  by  the  court  a  commissioner  in 
the  same  matter  in  the  place  of  said  Jewett,  when  all  five  of 
the  commissioners  so  appearing  took  and  subscribed  the  oath 
required  by  the  statute.  That  after  sundry  further  adjourn- 
ments the  commissioners  again  met,  pursuant  to  adjournment, 
at  the  place  before  mentioned,  on  the  6th  day  of  June  in  the 
same  year,  at  12  o'clock,  M. 

The  report  then  proceeds  to  give  a  general  history  of  the 
proceedings  of  the  commissioners  from  day  to  day,  in  viewing 
the  premises,  taken  by  the  railroad  company^of  some  four  or 
five  different  persons,  claimants,  including  the  two  appellants 
in  these  cases.  It  concludes  with  a  reference  to  a  schedule 
annexed,  and  is  signed  by  four  of  the  commissioners,  viz. : 
Thomas  Wright,  Jarvis  Sherman,  H.  P.  Norton,  and  Philip 
Garbutt.  The  report  does  not  show,  except  by  reference  to 
the  schedule  annexed,  the  amount  awarded  to  either  of  the 
appellants,  Beckwith  or  Winslow ;  but  the  schedule  contains 
a  statement  in  each  of  the  cases  upon  which  the  commissioners 
acted,  showing  the  amount  awarded  in  each  case,  and  sets 
forth  the  evidence  in  each  case  where  any  was  taken.  In  the 
case  of  Winslow,  it  shows  they  awarded  $700,  and  in  that  of 
Beckwith,  the  sum  of  $1,200.  That  the  claimants  appeared 
in  both  cases,  and  cross-examined  the  witnesses  introduced  by 
the  railroad  company;  and  that  they  also  produced  and  ex- 
amined witnesses  in  their  own  behalf,  on  the  question  of  dam- 
ages. The  schedule  shows  the  proceedings  in  each  case  sep- 
arately, and  that  when  the  commissioners  entered  upon  the  case 
of  one  claimant,  they  finished  it,  and  made  the  award  of 
damages  before  they  entered  upon  another  case  ;  and  the  state- 
ment of  each  case  is  signed  by  such  of  the  commissioners  as 
concurred  in  the  award  of  damages  separately  from  the  others. 
In  Beckwith's  case,  the  statement  is  signed  by  H.  P.  Norton, 
Thomas  Wright,  Philip  Garbutt,  and  G.  W.  Allen,  four  of  the 
said  commissioners ;  and  in  the  case  of  Winslow,  it  is  signed 
by  H.  P.  Norton,  G.  W.  Allen,  and  Philip  Garbutt. 

On  the  application,  before  the  special  term,  for  the  confirma- 
tion of  the  report,  two  affidavits  were  read  in  opposition  on  the 
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part  of  Beckwith,  one  made  by  the  commissioner,  Sherman, 
and  the  other  by  Beckwith  himself.  That  of  Sherman  denies 
expressly  that  he  ever  concurred  in  the  award  or  report  in  Beck- 
with's  case,  and  states  that  if  his  name  appears  thereto,  it  was 
signed  through  mistake  and  misrepresentation.  That  he  ex- 
pressly refused  to  concur  therein.  He  explains  how  he  came 
to  sign  the  general  report  of  the  proceedings  of  the  commis- 
sioners before  mentioned ;  the  substance  of  which  is,  that  he 
did  not  know  what  it  contained ;  that  it  was  brought  to  him 
some  days  after  the  commissioners  had  completed  their  duties 
in  all  the  cases,  and  had  adjourned  without  day;  and  that  he 
was  told  by  the  person  who  brought  it,  that  it  contained  a  re- 
port in  the  cases  only  in  which  he  had  agreed  to  the  awards 
made,  and  therefore  he  signed  it  without  reading  it,  and  with- 
out knowing  what  it  contained.  The  affidavit  of  Beckwith 
contains  nothing  worthy  of  notice — except,  perhaps,  that  it 
states  the  sum  awarded  to  him  is  not  as  large  by  several  hun- 
dred dollars  as  the  company  would  have  given  him  for  a  volun- 
tary conveyance. 

In  the  case  of  Winslow,  an  affidavit  was  read  before  the 
special  term,  which  was  made  by  Thomas  Wright  and  Jarvis 
Sherman,  two  of  the  commissioners,  to  the  effect  that  neither 
of  them  concurred  in  the  award  of  damages  in  that  case.  That 
they  signed  the  general  report  without  reading  it,  and  were  not 
aware  that  it  contained  a  statement  of  the  award  of  damages 
to  Winslow.  That  it  was  signed  by  them  respectively,  when 
no  other  of  the  said  commissioners  were  present. 

In  two  cases  contained  in  the  schedule,  other  than  those 
of  Winslow  and  Beckwith,  as  the  report  and  schedule  show, 
the  awards  of  damages  were  concurred  in,  and  were  subscribed 
by  all  five  of  the  commissioners. 

The  17th  section  of  the  general  railroad  act  (Laws  of  1850, 
p.  219)  provides,  that  on  the  report  of  the  commissioners  being 
made,  the  company  shall  give  notice  to  the  parties,  &c.,  "  and 
the  court  shall  thereupon  confirm  such  report,  and  shall  make 
an  order,"  &c. 

When  a  report  of  commissioners  of  appraisement  is  made, 
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which  upon  its  face  appears  to  conform  in  substance  to  the  re- 
quirements of  the  act,  and  notice  is  given  according  to  the  rules 
and  practice  of  the  court  for  its  confirmation,  it  seems  to  me  it 
is  the  duty  of  the  court  to  confirm  it.  No  affidavits  or  other 
proof  should  be  heard  on  such  application,  to  contradict  or  im- 
peach the  truth  of  the  matters  contained  in  the  report.  If  it 
were  otherwise,  an  opportunity  would  be  afforded  in  all  cases 
for  claimants  of  damages  to  assail  the  regularity  of  the  proceed- 
ings of  the  commissioners  by  ex  parte  affidavits  and  papers, 
which  could  not  be  met  with  counter  proof,  although  in  the 
power  of  the  company  to  furnish  it,  which  would  completely 
explain  or  rebut  the  evidence  given  in  opposition  to  the  report. 
This  is  illustrated  in  the  present  case,  in  which  counter  affida- 
vits were  pressed  upon  the  attention  of  the  court  by  the  re- 
spondent's counsel,  but  which  were  rejected  for  the  reason  that 
they  did  not,  and  could  not,  form  any  part  of  the  case  made  by 
the  company  on  the  application  to  confirm  the  report.  If  the 
report  should  be  untrue  in  any  material  respect,  or  the  proceed- 
ings of  the  commissioners  have  been  irregular,  and  the  report 
fails  to  state  the  facts  constituting  such  irregularity,  I  entertain 
no  doubt  of  the  power  or  duty  of  the  court,  upon  a  proper  ap- 
plication directly  made  on  the  part  of  the  person  opposed  to 
the  confirmation,  to  set  aside  and  vacate  the  report.  On 
such  application,  each  party  would  have  the  opportunity  of 
spreading  before  the  court  all  the  facts  in  their  power  to  fur- 
nish bearing  upon  the  questions  of  the  truth  of  the  report,  and 
the  regularity  of  the  proceedings  of  the  commissioners.  In 
view  of  such  application,  the  court  or  a  judge  would,  if  neces- 
sary, order  the  proceedings  on  the  part  of  the  company  to  get 
the  report  confirmed  stayed,  as  in  case  of  other  motions,  until 
the  motion  to  set  the  report  aside  should  be  determined.  If 
this  is  a  correct  view  of  the  subject,  it  disposes  of  all  the  ques- 
tions arising  in  these  appeals,  except  such  as  the  report  on  its 
face  presents. 

I  do  not  understand  that  it  was  seriously  contended  upon  the 
argument,  that  the  report  was  not  prima  facie  regular  and  suffi- 
cient to  entitle  the  company  to  an  order  of  confirmation.  And 
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if  we  look  into  the  affidavits  on  the  part  of  the  appellants,  we 
shall  fail,  I  think,  to  find  any  irregularity.  The  general  report, 
taken  in  connection  with  the  schedule  annexed,  which  forms  a 
part  of  it,  shows,  in  my  judgment,  a  compliance  with  §  16  of 
the  general  railroad  act  before  cited,  which  prescribes  the  duty 
of  the  commissioners.  It  shows  that  all  the  meetings  of  the 
commissioners  were  by  appointment  of  the  court,  or  pursuant 
to  adjournment,  and  that  at  the  hearing  before  them,  in  the 
cases  now  under  consideration,  both  parties  appeared  and  gave 
evidence. 

It  also  appears,  that  in  each  case  the  commissioners  heard 
the  proofs  and  allegations  of  the  parties,  and  reduced  the  tes- 
timony to  writing,  and  after  the  same  was  closed  in  each  case, 
and  without  unnecessary  delay,  and  before  proceeding  to  the 
examination  of  any  other  claim,  a  majority  of  them,  all  being 
present  and  acting,  determined  the  compensation  which,  in 
their  judgment,  ought  to  be  made  to  the  claimant. 

In  the  case  of  Winslow,  the  schedule  is  signed  by  three  of 
the  commissioners,  which  was  a  majority;  and  nothing  is 
alleged  to  impeach  the  signing  by  those  three  ;  and  in  the  case 
of  Beckwith,  it  wTas  signed  by  the  same  three  commissioners 
together,  with  Mr.  Wright,  who  refused  to  concur  in  Wins- 
low's  case. 

It  is  objected,  however,  that  the  general  report,  which  re- 
lates to  all  the  cases  passed  upon  by  the  commissioners,  was 
signed  by  only  four  of  them,  and  that  two  of  them,  Wright  and 
Sherman,  signed  it  separately  from  each  other,  and  from  the 
rest  of  the  commissioners,  without  reading  it,  and  under  a  mis- 
apprehension of  its  contents,  produced  by  the  misrepresenta- 
tion of  the  clerk  of  the  attorney  of  the  company ;  thus  leaving 
the  report  regularly  and  properly  signed  by  less  than  a  ma- 
jority, as  the  act  requires. 

In  the  first  place,  I  doubt  whether  the  commissioners  should 
be  permitted  to  stultify  themselves  in  any  case  by  alleging  that 
they  signed  the  report  without  reading,  or  hearing  it  read.  I 
think  their  affidavits  should  not  be  received  in  proof  of  such 
fact,  and  more  especially  as  the  report  is  such  a  one  as  they 
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should  have  signed,  and  as,  in  case  of  their  refusal,  the  court 
would  probably  have  compelled  them  to  have  signed,  if  neces- 
sary in  order  to  its  confirmation.  There  is  no  evidence,  except 
their  affidavits,  to  establish  the  alleged  irregularity  in  the  man- 
ner of  signing  the  report.  The  schedule  annexed,  and  to  which 
it  refers,  was  true  in  all  respects,  which  is  no  where  denied. 
It  is  not  pretended  that  either  of  the  dissenting  commissioners 
signed  the  award  in  Winslow's  case,  nor  that  Sherman  signed 
the  award  in  Beckwith's  case.  And  yet  both  were  signed  by 
a  majority  of  the  commissioners. 

The  16th  section  of  the  act  before  referred  to,  requires  the 
report  to  be  signed  by  a  majority  of  the  commissioners,  but 
does  not  require  them  all  to  be  together  at  the  signing ;  nor  is 
there  any  rule  of  law,  or  principle  of  public  policy,  requiring 
it — as  it  involves  no  deliberative  or  judicial  action. 

No  error  of  law,  committed  by  the  commissioners  in  their 
decision  of  the  merits,  or  upon  the  admission  or  rejection  of 
evidence,  can  be  reviewed  or  examined  on  the  application  to 
confirm  their  report.  Such  decisions  can  only  be  reviewed  on 
appeal  from  their  appraisal,  under  the  18th  section  of  the  act. 
(JV*.  Y.  if  Erie  Railroad  Company  agt.  Cory  Sf  Smith,  5  How. 
Pr.  R.  177  ;  Same  agt.  Coburn,  6  id.  223 ;  R.  Sf  Syr.  Railroad 
Company  agt.  Budlong,  id.  467.) 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  orders 
appealed  from  should  be  affirmed,  with  $10  costs  in  each  case. 


SUPREME  COURT. 

WILSON  and  others  agt.  FERGUSON  and  LAMONT. 

An  assignment  made  for  the  benefit  of  creditors,  which  authorizes  the  assignee 
to  sell  and  dispose  of.  the  property  assigned,  "  upon  such  terms  and  condi- 
tions as  in  Aw  judgment  may  appear  best  and  most  for  the  interest  of  the 
parties  concerned"  is  not  void  on  its  face. 

Those  words  do  not  necessarily  import  a  discretion  to  sell  on  credit.  And  the 
familiar  principle,  that  in  the  interpretation  of  instruments  the  law  will  never,  by 
implication,  attach  an  unlawful  meaning,  or  coerce  an  unlawful  trust,  forbids 
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such  a  construction.  Illegality  should  never  be  presumed.  To  vitiate  the 
instrument,  it  must  be  an  express  power  to  sell  on  credit. 

Although  no  subsequent  illegal,  or  fraudulent  acts  of  the  assignor,  or  the  as- 
signee, can  invalidate  an  assignment  valid  on  its  inception,  yet,  where  the 
question  is  still  unsettled,  whether  the  whole  transaction  from  the  commence- 
ment was  fraudulent,  subsequent,  conjointly  with  previous  and  simultaneous 
facts,  may  be  allowed  to  show  the  intent,  and  prove  the  validity  or  invalidity 
of  the  assignment. 

In  this  case,  the  misrepresentations  of  the  assignor  as  to  his  circumstances,  made 
at  the  time  of  purchasing  the  bill  of  goods,  for  which  judgment  was  obtained 
in  favor  of  the  plaintiffs  herein,  taken  in  connection  with  other  suspicious  cir- 
cumstances, and  the  time  when  the  assignment  was  made,  &c.,  held,  sufficient 
to  invalidate  the  assignment. 

In  all  these  voluntary  assignments  there  must  appear  an  honest  intention,  free 
from  all  suspicion ;  there  must  be  no  attempt  to  coerce  creditors ;  nothing  re- 
served for  the  benefit  of  the  debtor;  there  must  be  no  intermeddling  by  the 
latter  with  the  property;  there  must  be  an  actual,  bonafide,  continued  change 
of  possession ;  and  the  assets  must  be  converted  into  cash  without  delay. 

New-York  Special  Term,  1854. — This  is  an  action  to  set  aside 
an  assignment,  executed  by  Ferguson  to  Lamont,  in  trust,  for 
the  benefit  of  creditors,  bearing  date  29th  October,  1851,  at 
Harpersfield,  in  Delaware  county,  where  Ferguson  was  en- 
gaged in  business  as  a  merchant,  and  where  Lamont  was  em- 
ployed as  a  clerk  in  the  law  office  of  S.  A.  Givens,  Esq. 

The  plaintiffs  are  judgment  creditors  of  Ferguson  in  the 
amount  of  $561.06,  on  a  judgment  recovered  against  him  18th 
Dec.,  1851,  for  goods  sold  to  him  about  the  8th  May,  1851,  at 
six  months'  credit,  and  also  on  a  judgment  recovered  against 
him  22d  Nov.,  1851,  by  John  C.  Tucker,  for  $65.33,  which 
Tucker  afterward,  and  before  the  commencement  of  this  action, 
assigned  to  the  plaintiffs. 

A.  BECKER,  for  plaintiff's. 
S.  A.  GIVENS,  for  defendant. 

CLERKE,  Justice.  It  is  urged,  on  behalf  of  the  plaintiffs, 
that  the  assignment  is  void  on  its  face,  because  it  authorizes 
the  assignee  to  sell  and  dispose  of  the  property  assigned  "upon 
such  terms  and  conditions  as  in  his  judgment  may  appear  best 
and  most  for  the  interest  of  the  parties  concerned."  This  is 
the  only  ground  upon  which  it  can  be  pretended,  with  the 
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slightest  degree  of  plausibility,  that  the  instrument  is  void  on 
its  face. 

Since  the  decision  in  the  court  of  appeals  in  Baring  agt. 
Griffin,  (2  Com.  365,)  it  is  undisputed  that,  where  the  assignee 
has  the  option,  by  the  express  language  of  the  instrument,  to 
sell  for  cash  or  upon  credit^  the  whole  assignment  is  upon  its 
face  fraudulent  and  void.  In  Shufeldi  agt.  Jlbernethy,  in  the 
New- York  superior  court,  the  language  of  the  clause  was  pre- 
cisely the  same,  word  for  word,  as  that  to  which  objection  is 
taken  in  the  present  case.  The  word  "credit"  did  not  appear 
in  any  part  of  the  instrument ;  but  the  judges  of  that  court  at 
general  term  held,  that  "  in  meaning  there  is  not  the  slightest 
difference.  Terms  and  conditions,"  they  say,  "  can  only  mean 
terms  and  conditions  of  payment."  The  high  reputation  of 
that  court  for  ability  and  learning  gives  to  this,  as  well  as  to 
all  its  decisions,  very  great  weight ;  but  I  am  constrained  to 
differ  from  the  learned  judges  in  the  construction  which  they 
have  given  to  this  clause.  I  cannot  believe  that  it  necessarily 
imports  a  discretion  to  the  assignee  to  sell  on  credit.  The 
familiar  principle  that,  in  the  interpretation  of  instruments,  the 
law  will  never,  by  implication,  attach  an  unlawful  meaning,  or 
coerce  an  unlawful  trust,  forbids  such  a  construction. 

I  agree  with  Judge  MASON  of  this  court,  in  Tyler  agt.  Bird- 
sail^  that  "  the  court  will  never  imply  a  power  to  sell  on  credit 
from  any  loose,  ambiguous  expression,  where  there  is  reason- 
able doubt  as  to  its  meaning."  To  vitiate  the  instrument,  it 
"must  be  an  express  power  to  sell  on  credit.  It  will  be  intended 
that  the  power  was  conferred  to  sell  only  on  legal  terms  and 
conditions, — for  cash,  and  not  on  credit,  which  would  be  illegal. 
But  it  is  said  that  in  instruments  containing  this  clause,  "  if  you 
take  away  the  power  to  sell  on  credit,  no  discretion  remains ; 
since  there  can  be  no  exercise  of  a  discretion  as  to  the  terms 
and  conditions  of  a  sale,  when  it  is  for  cash,  and  cash  alone, 
that  the  sale  can  be  made :"  that  is,  the  clause  admits  of  no 
other  possible  construction,  but  a  discretion  to  sell  on  credit, 
and  in  a  sale  of  property  it  is  thus  assumed,  there  can  be  no 
terms  and  no  conditions,  except  those  which  have  a  reference 
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to  credit.  But  it  cannot  be,  that  credit  is  the  only  circum- 
stance connected  with  the  discharge  of  the  duties  of  an  as- 
signee in  the  disposition  of  the  property,  importing  the  idea  of 
terms  and  conditions.  It  may  be  expedient  that  it  should  be 
sold  either  in  gross  or  in  parcels,  or  both ;  that  it  should  be 
taken  away  by  the  purchaser  at  once,  or  be  allowed  to  remain 
on  the  premises  for  a  reasonable  time  to  suit  his  convenience ; 
or  that  a  certain  per  centage  of  the  purchase  money  should  be 
deposited  immediately  after  the  sale ;  or  that  the  whole  may 
be  paid  immediately  on  delivery.  Besides,  the  words  "  terms 
and  conditions,"  when  regarded  in  connection  with  other  parts 
of  the  instrument,  may,  without  any  violence  to  the  language, 
be  taken  to  mean  the  manner  in  which  the  trust  in  this  respect 
was  to  be  performed  :  for  example,  that  the  sale  may  be  private 
or  public,  in  the  store  or  elsewhere,  including  innumerable 
details  in  the  proceeding,  which  must  from  necessity  be  left  to 
the  discretion  of  the  assignee.  ,'^ 

But  when  we  find  that,  in  addition  to  the  words  quoted,  and 
as  a  continuation  of  the  sentence,  the  assignee  is  directed  "  to 
convert  the  same  into  cash,"  I  think  to  imply  an  intention  to 
give  the  assignee  an  option  to  sell  on  credit  would  be  actually 
reversing  the  rule  forbidding  us  to  deduce  an  illegal  intention 
from  an  instrument,  when  from  its  whole  language  and  tenor  it 
is  susceptible  of  a  legal  meaning.  Illegality  should  never  be 
presumed. 

For  these  reasons,  I  consider  this  assignment  valid  on  its 
face. 

The  next  question  to  be  considered  is,  whether  the  extrinsic 
facts  show  that  the  assignment  was  made  in  bad  faith,  and  with 
an  intent  to  defraud  creditors. 

For  this  purpose  we  are  not  confined  to  facts  previous  to  or 
simultaneous  with  the  execution  of  the  assignment;  but  we 
may  take  subsequent  facts  into  consideration,  when  they  are 
capable  of  explaining  the  motives  or  intent  actuating  the  parties 
at  the  time  of  the  transaction.  Doubtless,  no  subsequent  ille- 
gal, or  fraudulent  acts  of  the  assignor,  or  the  assignee,  can 
invalidate  an  assignment  valid  in  its  inception ;  but,  where  the 
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question  is  still  unsettled,  whether  the  whole  transaction  from 
the  commencement  was  fraudulent,  subsequent,  conjointly  with 
previous  and  simultaneous  facts  are  well  calculated  to  show 
the  intent,  and  prove  the  validity  or  invalidity  of  the  assignment. 
The  defendant,  Ferguson,  purchased  the  goods  for  which  the 
plaintiffs  obtained  judgment  against  him,  on  the  8th  of  May, 
1851,  at  a  credit  of  six  months,  making  the  bill  due  on  the  8th 
of  November.  At  the  time  he  purchased  the  goods  he  told 
Simpson,  the  plaintiff's  clerk,  who  made  the  sale,  "  that  he  was 
making  money,  and  was  doing  better  at  Harpersfield  than  he 
had  been  at  West-Kill."  And  it  was  in  consequence  of  these 
representations  that  the  plaintiffs  sold  him  the  goods.  How 
does  this  agree  with  the  fact  proved  in  the  case,  and  urged  by 
the  defendants'  counsel  himself,  that  Ferguson  had  been  em- 
barrassed for  two  years  before  the  assignment,  and  constantly 
pressed  for  money.  Now,  when  we  take  these  circumstances 
and  this  palpable  misrepresentation  in  connection  with  the  time 
at  which  the  assignment  was  made,  the  28th  Oct.,  1851 — only  a 
few  days  before  the  bill  to  the  plaintiffs  became  due — I  think 
it  may  well  be  regarded  as  throwing  some  light  on  the  intent, 
inducing  the  assignment.  In  addition  to  this,  we  find  that  the 
assignment  was  made  to  a  young  man  twenty-two  years  of  age, 
a  law  student,  a  few  rods  from  Ferguson's  store,  with  little  or 
no  property  or  pecuniary  responsibility ;  that  there  was  only  a 
mere  formal  change  of  possession  ;  that  Ferguson  continued  to 
attend  the  store,  to  make  sales,  in  some  instances  on  credit ; 
and  that  he  was  employed  to  assist  in  the  general  management 
of  affairs  and  collection  of  debts ;  that  the  goods  continued  to 
be  retailed  while  there  there  was  no  actual  change  in  the  man- 
agement of  the  business.  His  remark,  too,  soon  aftei  the  as- 
signment, to  Sternbergh,  an  acquaintance  and  customer,  should 
not  be  ^forgotten.  The  latter  asked  him.  on  seeing  that  the 
store  had  more  goods  than  usual,  "  if  he  had  been  filling  up  ; 
he  said,  '  No,  I  have  failed.'  I  then  asked  him,  if  Bellinger, 
a  creditor,  was  crowding  him ;  he  said,  *  No,  that  it  was  a 
matter  of  my  own  getting  up.  I  do  not  mean  to  work  ten  or 
twelve  years  for  nothing.'  " 
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At  last  the  goods  were  sold  at  auction,  about  ten  or  twelve 
weeks  after  the  execution  of  the  assignment ;  Ferguson,  in  the 
mean  time,  by  his  counsel  interposing  various  delays  by  ad- 
journment and  appeal,  to  Tucker  and  to  the  plaintiffs,  in  their 
eiforts  to  obtain  judgments  against  him  for  claims,  which  he 
does  not  pretend  to  dispute,  or  that  he  had  ever  any  reason  to 
dispute. 

Assignments  by  debtors  are  not  regarded  with  indulgence 
by  the  law ;  experience,  and  the  requirements  of  a  great  com- 
mercial community,  show  that  they  should  rather  be  restricted 
than  encouraged.  But  it  is  time  that  no  further  latitude  should 
be  given  to  enable  debtors  to  make  an  unequal  disposition  of 
their  assets  among  their  creditors.  The  law  certainly  gives  a 
right  of  preference ;  but  a  wholesome  policy  demands  that  this 
right  should  be  watched  with  strict  vigilance,  and  its  exercise 
restricted  to  the  most  narrow  limits.  Confidence  is  the  main 
pillar  of  commerce,  and  the  courts  should  be  exceedingly  care- 
ful not  to  sanction  any  practice  calculated  to  impair  it.  The 
laxity,  which  unfortunately  too  much  prevails  in  commercial 
and  financial  circles,  and  which  has  recently  produced  such 
ruinous  effects, ~and  still  threatens  to  produce  more,  should  be 
met  with  the  determined  opposition  of  our  courts ;  and  it  is 
with  great  satisfaction  that  I  have  observed  the  recent  tendency 
of  judicial  decisions  upon  this  subject. 

In  all  these  voluntary  assignments  there  must  appear  an 
honest  intention,  free  from  all  suspicion :  there  must  be  no 
attempt  to  coerce  creditors, — nothing  reserved  for  the  benefit 
of  the  debtor :  there  must  be  no  intermeddling  by  the  latter 
with  the  property  :  there  must  be  an  actual,  bonajide,  continued 
change  of  possession ;  and  the  assets  must  be  converted  into 
cash  without  delay. 

There  has  been  a  sufficient  departure  from  these  principles 
in  the  present  case  to  warrant  me  in  pronouncing  the  assignment 
void,  at  least  as  against  the  plaintiffs. 

Judgment  for  plaintiffs  with  costs  ;  a  receiver  to  be  appoint- 
ed; the  plaintiffs  to  have  a  priority  to  the  amount  of  their 
claim ;  and  the  assignee,  Lamont,  to  deliver  over  under  oath. 
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SUPREME  COURT. 

ALEXANDER  S.  GARDNER  agt.  THE  COMMISSIONERS  OF  HIGH- 
WAYS  OF  THE   TOWN   OF  WARREN. 

Jl  common  law  writ  of  eertiorari  can  not  be  allowed  by  a  justice  of  this  court 
or  other  officer  at  chambers.  An  application  to  the  court,  either  at  general 
or  special  term,  is  necessary,  the  same  as  under  the  former  practice.  It  is  not 
necessary,  however,  to  give  notice  of  such  application. 

The  statute  of  1847  (Judiciary  Act,  §  17)  must  be  construed  to  apply  to  writs 
of  error  and  writs  of  eertiorari  authorized  by  ttatute. 

Otsego  Special  Term,  October,  1854.  Motion  on  the  part  of 
defendants  to  set  aside  a  common  law  writ  of  eertiorari  for 
irregularity.  The  grounds  of  the  motion  are  fully  stated  in  the 
opinion  of  the  court. 

Mr.  CRAINE,  for  motion. 
JAMES  HYDE,  opposed. 

CRIPPEN,  Justice.  It  appears  from  the  motion  papers,  and 
from  the  admissions  of  counsel,  that  the  writ  of  eertiorari  was 
allowed  by  Justice  MORRIS  at  chambers,  founded  on  an  affidavit 
of  the  party  applying  therefor.  No  notice  of  the  application 
was  given  to  the  defendants.  The  proceeding  was  ex  parte 
and  at  chambers. 

It  is  insisted  by  the  defendants'  counsel  that  the  writ  should 
be  quashed  or  set  aside,  on  the  ground  that  the  allowance  by 
the  judge  at  chambers  was  irregular.  On  a  careful  examination 
of  the  practice  as  settled  by  the  court  in  this  state,  it  seems  to 
be  entirely  clear  that  a  common  law  eertiorari  cannot  be  allowed 
by  a  judge  or  other  officer  at  chambers ;  an  application  to  the 
court,  either  at  general  or  special  term,  is  necessary  to  obtain 
such  allowance.  So  far  as  I  have  consulted  the  practice  of 
the  court,  the  whole  current  of  authority  is  one  way,  and  seems 
imperatively  to  settle  the  practice,  requiring  the  writ  to  be 
allowed  by  an  order  of  the  court.  In  a  late  case  the  supreme 
court  held  that  a  copy  of  the  order  of  the  court  allowing  the 
writ,  should  be  served  with  the  writ ;  or  an  endorsement  on  the 
back  of  it  should  be  made,  setting  forth  that  it  had  been  allowed 
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by  the  court.  (Mott  agt.  Commissioners  of  Highways  of  Rush, 
19  Wendell,  640.) 

It  has  been  held  in  several  cases  that  an  application  for  leave 
to  sue  out  a  common  law  writ  of  certiorari  must  be  made  to 
the  court.  An  order  of  the  court,  and  not  of  a  judge  at  cham- 
bers is  required  before  the  writ  can  be  issued ;  without  first  ob- 
taining such  order  the  writ  cannot  be  regularly  issued.  (Corn- 
stock  agt.  Porter,  5  Wendell,  98.) 

In  the  case  of  Starr  agt.  Trustees  of  Rochester,  the  court 
quashed  the  writ  because  it  was  allowed  at  chambers  by  an 
officer  possessing  the  powers  of  a  judge  of  the  court  at  cham- 
bers. That  case  holds  that  the  application  for  such  writ  must 
be  made  to  the  court,  and  not  to  a  judge  at  chambers.  (6  Wen- 
dell, 568.) 

The  case  last  cited  seems  to  be  directly  in  point ;  the  same 
identical  question  was  presented  there,  and  relied  upon  as  is 
presented  in  the  case  now  under  consideration.  The  court 
placed  the  decision  upon  the  ground  that  a  common  law  writ  of 
certiorari  must  be  allowed  by  an  order  of  the  court,  and  not  by 
a  judge  at  chambers. 

The  court  of  king's  bench  in  England,  our  own  supreme 
court,  and  the  courts  of  other  states,  have  uniformly  held  to  the 
same  practice,  to  wit,  that  a  common  law  certiorari  is  not  a  writ 
of  right,  but  must  be  applied  for  in  open  court,  and  cause 
shown  before  it  can  be  issued. 

I  do  not  understand  the  practice  to  require  notice  of  the 
application  to  be  given  to  the  party  against  whom  the  writ  is 
sought.  If  notice  is  given  of  such  application,  the  opposite 
party  may  be  heard  in  opposition  to  the  allowance  of  the  writ. 
Neither  do  I  understand  the  learned  counsel  for  the  plaintiff  to 
contend  against  the  rule  of  practice  as  it  existed  under  our 
former  judiciary  system;  but  it  is  insisted  and  urged  upon 
the  'court,  that  the  act  in  relation  to  the  judiciary  passed 
April  12,  1847,  has  changed  the  former  practice ;  that  express 
power  is  thereby  conferred  upon  the  justices  of  the  supreme 
court  to  allow  common  law  writs  of  certiorari  at  chambers. 
(Laws  of  1847,  chap.  280,  vol.  1,  p.  319.) 
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The  counsel  relies  upon  the  two  last  clauses  of  §  17  of  the 
act,  for  the  authority  of  a  judge  at  chambers  to  allow  such  writ. 

Upon  a  careful  examination  of  that  section  of  the  act,  I  am 
satisfied  it  has  no  reference  whatever  to  the  allowance  of  a 
common  law  writ  of  certiorari.  At  the  time  the  act  of  1847 
was  passed,  many  statutes  were  in  force  authorizing  the  allow- 
ance of  writs  of  certiorari  in  special  proceedings,  &c.,  by  a  judge 
at  chambers. 

The  language  and  scope  of  the  17th  section  of  the  act  of 
1847  will  be  entirely  satisfied  by  confining  its  application  to 
writs  of  error  or  certiorari  allowed  by  statute.  I  have  no 
doubt  that  such  construction  should  be  given  to  the  above 
section,  instead  of  extending  the  powers  of  the  judges  at 
chambers,  as  is  contended  for  by  the  learned  counsel  for  the 
plaintiff. 

A  great  number  of  statutes  exist  where  the  writ  of  certiorari 
is  expressly  authorized,  and  the  manner  of  allowance  regulated 
for  the  removal  of  proceedings  had  before  inferior  tribunals 
into  the  supreme  court  for  review.  It  will  be  found  by  con- 
sulting those  statutes,  that  a  judge  at  chambers  is  expressly 
authorized  to  allow  such  writs.  I  have  no  doubt  that  the  act 
of  1847  was  intended  to  apply  to  the  statutory  writs  of  cer- 
tioari,  and  not  to  common  law  writs. 

The  practice  under  our  new  system  has  been  the  same,  so 
far  as  it  has  fallen  under  my  observation,  as  it  was  under  the 
former  system.  Motions  are  frequently  made  both  at  general 
and  special  terms  for  the  allowance  of  common  law  writs  of 
certiorari.  My  own  recollection  is,  that  such  motions  have 
generally  been  made  ex  parte.  It  is  not  necessary  to  give 
notice  of  the  application  to  the  court  for  the  allowance  of  the 
writ.  If  such  notice  is  given,  the  opposite  party  may  be  heard 
in  opposition  to  the  allowance  of  the  writ.  (1  Hill,  195 ; 
2  HUl,  398.) 

The  motion  to  quash  the  writ  of  certiorari  in  this  case  must 
be  granted,  with  ten  dollars  costs. 
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WILLIAM  B.  TREADWELL  AND  JOHN  S.  PERRY  agt.  ALONZO 
D.  FASSETT. 

Where  the  verification  of  a  pleading  is  not  made  by  the  party,  the  agent  or 
attorney  by  whom  it  is  made  must  state  his  knowledge  on  the  subject,  or 
when  there  are  facts  stated  upon  information  and  belief,  the  grounds  of  his 
belief.  In  every  case  where  the  verification  is  so  made,  so  far  as  the  agent 
or  attorney  speaks  of  his  own  knowledge,  he  must  state  what  knowledge  he 
has ;  and  when  he  speaks  of  his  belief,  he  must  state  the  grounds  of  such  belief. 

Although  the  possession  by  the  attorney  of  promissory  notes  sued  upon,  will  au- 
thorize him  to  verify  the  complaint,  yet  the  mere  statement  of  that  fact  in  the 
verification  is  not  sufficient. 

Jllbany  Special  Term,  Jlug.,  1854. 

Motion  to  set  aside  judgment  for  irregularity.  The  action 
was  upon  several  promissory  notes.  The  complaint  was  veri- 
fied by  one  of  the  plaintiffs  attorneys.  The  verification  was  in 
the  following  words  :  "  City  and  county  of  Albany  ss.  Wil- 
liam L.  Learned,  one  of  the  plaintiffs  attorneys,  being  duly 
sworn,  says,  that  the  foregoing  complaint  is  true  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  And  that  the  promissory  notes  mentioned  in  said  com- 
plaint are  in  the  possession  of  said  attorneys."  The  defendant 
treated  the  complaint  as  unverified,  and  served  an  answer  with- 
out any  verification.  The  plaintiffs'  attorneys  gave  notice  that 
they  should  disregard  the  answer,  and  perfected  judgment  as 
upon  default. 

G.  L.  WILSON,  for  plaintiffs. 
E.  B.  VEDDER,_/W*  defendant. 

HARRIS,  Justice.  The  general  rule  adopted  by  the  Code  in 
respect  to  the  verification  of  a  pleading  is,  that  it  shall  be  made 
by  the  party.  But  it  may  be  made  by  an  agent  or  attorney 
when  the  party  is  not  within  the  county  in  which  the  attorney 
resides,  or  is  incapable  of  making  the  affidavit,  or  when  the 
action  or  defence  is  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  is  in  the  posses- 
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sion  of  the  agent  or  attorney  who  makes  the  affidavit,  or, 
thirdly,  where  all  the  material  •  allegations  of  the  pleading  are 
within  the  personal  knowledge  of  the  agent  or  attorney.  When 
the  verification  is  made  by  the  agent  or  attorney,  he  is  required 
to  state  why  he  makes  it.  It  must  be,  because  the  party  him- 
self is  absent  or  incapable  of  making  an  affidavit,  or  because 
the  action  or  defence  is  founded  upon  such  a  written  instru- 
ment as  is  described  in  the  statute  and  such  instrument  is  in 
his  possession,  or,  because  all  the  material  allegations  of  the 
pleading  are  within  his  personal  knowledge.  To  this  extent 
the  verification  in  this  case  is  in  conformity  with  the  require- 
ments of  the  Code.  It  is  made  by  the  attorney,  and  he  states 
the  reason  why  he  makes  it.  It  is  because  the  action  is  founded 
upon  written  instruments  for  the  payment  of  money  only,  and 
those  instruments  are  in  his  hands. 

But  there  is  another  requisite,  when  the  verification  is  made 
by  an  agent  or  attorney,  which  I  do  not  find  in  this  affidavit. 
It  is  required,  when  the  pleading  is  verified  by  any  other  per- 
son than  the  party,  that  he  shall  set  forth  in  the  affidavit  his 
knowledge,  or,  when  there  are  facts  stated  upon  information 
and  belief,  the  grounds  of  his  belief  on  the  subject.  I  am  unable 
to  see  that  this  requirement  has  been  met  in  this  case.  The 
allegations  in  the  complaint  which  the  attorney  has  attempted 
to  verify,  are  made  upon  information  and  belief.  The  fact  that 
the  notes  are  in  his  possession  was  sufficient  to  authorize  him 
to  make  the  verification,  but  it  is  not  a  statement  of  the  grounds 
of  the  belief  to  which  he  has  sworn.  In  this  respect  I  think 
the  verification  is  defective. 

What  shall  be  deemed  a  sufficient  compliance  with  this  re- 
quirement we  need  not  now  inquire.  In  Dixvxll  agt.  Words- 
worth,  (2  Code  R.  1,)  the  attorney  who  made  the  verification 
stated  that  he  believed  the  allegations  in  the  pleading  to  be 
true,  and  that  the  grounds  of  such  belief  were,  the  information 
he  had  received  and  the  representations  that  had  been  made  to 
him  by  his  client.  In  Mason  agt.  Brown,  (6  How.  481,)  the 
attorney  stated,  as  the  ground  of  his  belief,  "  information  de- 
rived from  the  payee  of  the  note."  In  Stannard  agt.  Mattice 
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(7  Hmv.  1,)  the  attorney,  after  verifying  the  complaint  in  the 
usual  form,  and  stating  the  reason  why  it  was  not  verified  by 
the  plaintiff  himself,  proceeds  to  state  his  knowledge  on  the 
subject.  The  sufficiency  of  the  attorney's  knowledge,  or  the 
grounds  of  his  belief,  in  each  particular  case,  is,  I  suppose,  a 
question  for  the  court  to  determine.  But,  in  every  case  where 
the  verification  is  not  made  by  the  party,  the  agent  or  attorney 
making  it,  so  far  as  he  speaks  of  his  own  knowledge,  must  state 
what  knowledge  he  has,  and  when  he  speaks  of  his  belief  he 
must  state  the  grounds  of  such  belief.  This  is  expressly  re- 
quired by  the  Code,  and  we  are  not  at  liberty  to  dispense  with  it. 
The  verification  of  the  complaint  being  defective  in  this  re- 
spect, the  defendant' was  not  bound  to  verify  his  answer.  (See 
Fitch  agt.  Bigelow,  5  How.  237.)  The  motion  to  set  aside  the 
judgment  entered  by  the  plaintiffs  for  want  of  an  answer  must 
therefore  be  granted ;  but  I  think  it  should  be  without  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex.  rel.  JAMES  E.  JENKINS  and  JOHN  A.  CON- 
DIT  agt.  THE  PARKER  VEIN  COAL  COMPANY,  JOSEPH  NOBLE, 

AND    OTHERS. 

Where  it  appears  that  a  stock  company  have  fraudulently  issued  false  certifi- 
actes  of  stock  largely  beyond  the  actual  capital  of  the  company,  and  the  com- 
pany have  become  insolvent;  an  injunction  restraining  the  company  and  its 
officers  from  opening  their  transfer  books  for  the  transfer  of  any  stock,  even 
for  owners  who  are  stock  brokers  and  require  such  transfers  to  be  made  in  the 
regular  course  of  their  business,  will  be  granted  and  continued  until  the  courts 
or  the  legislature  dispose  of  the  matter. 

New-York  Special  Term,  JVcw.,  1854. 

MORRIS,  Justice.  This  is  a  motion,  by  plaintiffs,  for  a  man- 
damus requiring  the  Parker  Vein  Coal  Company,  and  the 
other  defendants,  president  and  directors  of  said  company,  to 
permit  Condit  and  Jenkins  to  transfer  stock  on  the  transfer 
books  of  said  company,  and  also  to  permit  transfers  to  be  made 
in  said  books  by  all  stockholders  of  said  company  who  may 
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require  the  same  to  be  made  "  according  to  the  regulations  of 
the  company  and  the  usual  course  of  business." 

The  facts  in  the  case,  as  established  by  the  papers  used  by 
the  parties,  are  as  follows  : — 

The  Parker  Vein  Coal  Company  is  incorporated  by  the  state 
of  Maryland,  with  a  capital  of  not  exceeding  $3,000,000,  to 
be  divided  into  shares  of  $100  each,  being  thirty  thousand 
shares.  Prior  to  June,  1854,  some  of  the  officers  of  the  com- 
pany, who  were  legally  authorized  to  issue  certificates  of  stock, 
and  to  transfer  stock,  fraudulently  issued  false  certificates  of 
stock  to  a  large  amount ;  so  that  prior  to  June,  1854,  there  had 
been  issued,  and  was  then  and  is  now  outstanding,  certificates 
of  stock  of  over  150,000  shares,  being  over  120,000  certificates 
of  shares  of  stock  more  than  the  act  of  the  legislature  authorized. 
These  fraudulent  issues  of  false  certificates  of  stock  upon  their 
face  are  precisely  similar  to  the  genuine  certificates ;  it  is  there- 
fore impossible,  by  inspection,  to  designate  which  are  genuine 
and  which  are  false. 

On  the  12th  of  June  last,  an  injunction  out  of  the  supreme 
court  was  issued  against  the  company,  &c.,  forbidding  the 
transfer  of  stock  by  the  officers  of  the  company,  which  injunc- 
tion is  still  in  force.  The  plaintiffs  in  this  suit  were  not  par- 
ties to  that  suit.  It  is  agreed  by  the  parties  to  the  application 
that  this  motion  may  also  be  deemed  a  motion  to  dissolve  that 
injunction. 

The  Parker  Vein  Company  have  become  insolvent,  and  an 
assignment  of  all  their  property  and  effects  has  been  made  for 
the  benefit  of  all  their  creditors. 

The  plaintiffs  in  this  suit  own  and  hold  certificates  of  stock, 
which  they  have  sold  and  desire  to  transfer,  and  are  stock- 
brokers, and  they  require  the  power  of  transferring  the  stock 
of  this  company  to  facilitate  their  business  operations. 

Certificates  of  Stock  are  only  evidence  of  the  existence  of  stock 
and  of  its  ownership.  These  false  certificates  are  false  wit- 
nesses— false  pretences — there  is  no  truth  in  what  they  assert. 

This  fraudulent  issue  of  false  certificates  of  stock  cannot  in- 
crease the  capital  of  the  company,  lessen  the  par  value  of  the 
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shares,  or  increase  the  number  of  shares.  No  act  of  the  com- 
pany, of  its  officers  or  directors,  or  stockholders,  either  by 
agreement  or  fraud,  can  increase  the  capital  of  the  company, 
or  increase  the  number  of  shares.  The  legislature  alone  pos- 
sesses such  power.  Therefore,  there  is  not  and  cannot  be  (short 
of  an  act  of  the  legislature)  any  stock  represented  by  these 
falsifications. 

To  open  the  books  for  the  transfer  of  stock  would  lead  to 
the  circulation  and  transfer  of  these  one  hundred  and  twenty 
thousand  false  certificates  as  genuine,  would  increase  the  diffi- 
culties of  tracing  the  genuine  certificates  of  stock,  would 
change  the  evidence  in  relation  to  these  certificates,  and  would 
additionally  expose  holders  of  stock  and  the  community  to 
injury. 

The  evidence  of  the  parties  interested  must  be  left  where  it 
stood  whgn  the  frauds  were  discovered  until  the  courts,  by 
adjudication,  or  the  legislature  by  enactment,  dispose  of  the 
matter. 

For  these  reasons  I  deny  plaintiffs'  motion. 

In  arriving  at  this  conclusion,  I  have  not  considered  the  ques- 
tion whether  mandamus  would  be  a  proper  remedy  were  the 
merits  of  the  question  with  plaintiffs. 


SUPREME  COURT. 

GEORGE  J.  HALL  AND  OTHERS  agt.  JOSEPH  PARTRIDGE  AND 

OTHERS. 

In  an  action  for  partition  and  sale  of  real  estate,  it  is  not  necessary  to  adver- 
tise for  persons  having  general  liens  by  judgment  or  decree,  to  present  their 
claims  to  a  referee,  &c.,  in  order  to  render  the  sale  regular  and  valid.  (See 
Laws  of  1830,  ch.  320;  12  Wend.  269.)  The  advertisement  and  reference 
are  only  intended  as  a  means  of  cutting  off  certain  general  liens.  If  there  are 
none,  there  is  no  use  of  the  advertisement;  and  if  the  parties  to  the  suit  know 
there  are  none,  there  is  no  reason  why  they  should  be  subjected  to  the  expense 
and  delay  of  an  advertisement  and  reference  that  must  amount  to  nothing. 
If  there  are  such  liens  in  fact,  the  purchaser,  on  examining  his  title,  will  dis- 
cover them,  and  decline  to  take  the  title  until  the  liens  are  discharged. 
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As,  however,  judgments  and  decrees  do  not  cease  to  be  a  lien  as  against  heirs  at 
law  at  the  end  of  ten  years,  the  parties  to  such  an  action  who  choose  to  omit 
this  ordinary  advertisement  should  produce,  at  their  own  cost,  regular  searches 
for  all  judgments  and  decrees  for  at  least  twenty  years. 

The  administrator  of  the  deceased,  or  any  of  his  creditors,  may  obtain  a  decree 
of  the  surrogate  for  the  sale  of  the  real  estate  at  any  time  within  three  years 
after  letters  of  administration  are  granted,  (2  R.  S.  100,  §  1,)  in  order  to  pay 
the  debts  of  the  deceased ;  and  a  previous  sale  of  the  real  estate,  in  partition 
by  the  heirs  at  law,  by  an  order  of  the  court,  does  not  divest  the  surrogate  of 
this  power  to  decree  a  sale  under  the  aforesaid  statute. 

A  purchaser  under  a  partition  sale  by  the  heirs  at  law  is  not  bound  to  take  an 
affidavit  of  the  administrator  or  any  other  person,  that  there  are  no  debts  of  the 
deceased;  he  is  entitled  to  have  the  fact  made  out  beyond  all  reasonable  doubt 
that  there  are  no  debts  or  liabilities  of  any  kind  of  the  deceased,  for  which  there 
is  any  risk  that  the  property  may  be  sold,  whether  those  debts  are  his  own, 
or  as  surety,  or  contingent. 

New-York  Special  Term,  August,  1853. 

MITCHELL,  Justice.  William  Witsel  died  in  this  city  within 
one  year  since,  and  left  a  large  real  estate  and  about  $3,000  in 
personal  estate.  Shortly  after  his  death  an  action  was  com- 
menced for  the  partition  of  his  real  estate,  and  before  the  year 
was  out  it  was  sold  under  a  judgment  obtained  in  that  action. 
George  H.  Peck  became  the  purchaser  of  one  of  the  lots,  and 
objected  to  complete  his  purchase.  Most  of  the  objections  were 
on  account  of  seeming  irregularities  in  the  action ;  those  are 
now  cured,  and  their  previous  existence  can  have  no  effect  ex- 
cept on  the  question  of  costs.  Three  objections  are  not  of  this 
class.  One  is,  that  there  is  a  mortgage  actually  on  the  premises, 
which  is  still  in  force  ;  and  that  although  it  is  more  than  twenty 
years  old,  it  has  been  ratified  by  the  ancestor  by  his  paying 
part  of  the  principal.  The  plaintiffs'  attorney  consents  that  an 
order  be  made  that  that  mortgage  be  paid  and  satisfied  of  record : 
such  an  order  may  be  made,  and  will  remove  that  objection. 

The  second  is,  that  there  was  no  advertisement  for  persons 
having  general  liens  by  judgment  or  decree  to  present  their 
claims  to  the  referee.  The  counsel  for  the  purchaser  insists 
that  without  such  advertisement  there  can  be  no  valid  order  of 
sale.  The  question,  whether  an  order  would  be  regular  in  such 
case,  came  up  before  the  chancellor  in  Wilde  agt.  Jenkins, 
(4  Paige,  481,  August,  1834,)  and  he  said  that  "  as  the  effect 
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of  a  sale  in  partition  is  to  divest  the  holders  of  such  liens  of 
all  claim  upon  the  estate  itself,  such  a  reference  cannot  be  dis- 
pensed with  in  any  case ;"  and  added,  "  it  must  therefore  be 
referred  to  a  master  in  the  county  of  Columbia."  (See  p.  492.) 
The  chancellor  was  not  called  on  to  pass  upon  the  question, 
whether  such  an  advertisement  was  essential  to  the  validity  of 
the  sale,  and  did  not  pass  upon  it ;  but  only,  whether,  as  a  rule 
of  practice,  it  would  be  proper  to  insist  on  such  advertisement 
before  the  court  would  order  a  sale.  Nor  does  it  appear  that 
the  question  was  discussed  before  him,  whether  it  might  not  be 
proper  to  omit  the  advertisement,  trusting  that  there  were  in 
fact  no  such  liens.  This  last  question  was  discussed  with 
ability  before  the  supreme  court  in  the  following  February,  in 
Gardner  agt.  Luke,  (12  Wend.  269 ;)  and  the  court  held,  that 
the  order  for  sale  might  be  made  without  a  reference  as  to  such 
liens,  and  without  the  advertisement  for  them.  That  case 
shows  that  the  revised  statutes,  as  first  enacted,  provided  that 
before  the  order  for  the  sale  should  be  made,  this  order  of 
reference  should  be  made ;  but  that  the  act  of  1830,  ch.  320, 
amended  this  section  of  the  revised  statutes,  so  that  the  order 
should  be  made  on  the  motion  of  either  party;  and  the  court 
held,  that  this  qualified  the  law  so  that  when  neither  party 
moved  for  the  reference  it  was  unnecessary,  and  the  order  of 
sale  could  be  made  without  it. 

This  comports  too  with  the  intention  of  the  law.  The 
reference  and  the  advertisement  were  only  intended  as  a  means 
of  cutting  off  certain  general  liens.  If  there  were  none  such 
there  was  no  use  of  the  advertisement ;  and  if  the  parties  to  the 
suit  knew  there  were  none,  there  was  no  reason  why  they 
should  be  subjected  to  the  expense  and  delay  of  a  reference  and 
advertisement,  which  must  end  in  nothing.  If  the  advertise- 
ment was  omitted,  and  there  were  such  liens  in  fact,  the  pur- 
chaser, on  examining  the  title,  would  discover  them,  and 
decline  to  take  the  title  until  the  liens  were  discharged,  and  so 
no  one  would  be  injured.  It  would  be  a  dangerous  and 
extraordinary  decision  to  hold  that  the  decree  of  sale  was  a 
nullity  when  there  was  no  advertisement,  when  it  should  appear 
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that  no  one  could  possibly  be  injured  by  the  omission,  and  that, 
in  fact,  there  were  no  such  creditors  by  judgment  or  decree. 
The  rule  adopted  by  the  supreme  court  is  the  sound  and  con- 
servative one,  and  probably  would  have  been  adopted  by  the 
chancellor,  if  the  question  had  been  presented  as  one  of  title. 

As,  however,  judgments  and  decrees  do  not  cease  to  be  a 
lien  as  against  heirs  at  law  at  the  end  of  ten  years,  the  parties 
to  a  suit  who  choose  to  omit  this  ordinary  advertisement  should 
produce,  at  their  own  cost,  regular  searches  for  all  judgments 
and  decrees  for  at  least  twenty  years.  That  must  be  done  in 
this  case. 

The  third  objection  is,  that  the  administrator  of  the  deceased, 
or  any  of  his  creditors,  may  obtain  a  decree  of  the  surrogate  for 
the  sale  of  the  real  estate  at  any  time  within  three  years  after 
letters  of  administration  were  granted,  (2  R.  S.  100,  §  1,)  in 
order  to  pay  the  debts  of  the  deceased. 

The  plaintiff's  attorney  insists  that  the  sale  by  order  of  this 
court  would  supersede  the  power  of  the  surrogate  to  order  a 
sale,  and  that  the  purchaser  paying  his  money  would  be  a  b&na 
fide  purchaser,  and  would  be  protected ;  and  that  as  the  an- 
ce*stor  could  sell  without  his  general  creditors  having  a  lien 
on  his  lands,  the  heir  can  sell  in  the  same  way ;  that  death  (as 
he  expresses  it)  gives  no  additional  equity  to  the  creditors.  It 
is  not  an  equity  that  these  creditors  would  set  up,  but  a  legal 
right  given  to  them  by  statute  to  enforce  a  sale  for  the  payment 
of  their  debts  due  to  them — they  resting  therefor  not  on^a  mere 
equity,  but  on  a  legal  right ;  those  who  could  not  avoid  that 
legal  right  would  gain  nothing  by  setting  up  a  mere  equity 
against  them.  They  claim,"  too,  by  a  title  paramount  to  that 
of  the  heir;  the  heir  claims  under  the  ancestor,  without  any 
valuable  consideration,  the  creditors  claim  not  under  the  ances- 
tor, but  through  the  power  which  the  law — a  higher  power  than 
the  ancestor — gives  them  over  the  lands  of  the  ancestor,  even 
when  they  pass  to  the  heir.  The  heir,  therefore,  takes  the 
lands  subject  to  the  execution  of  this  higher  power. 

That  lands  sold  by  the  heirs  may  afterward  be  sold  by  order  of 
the  surrogate,  appears  from  the  section  directing  such  lands,  when 
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sold  by  the  surrogate,  not  to  be  sold  until  the  lands  remaining 
in  the  hands  of  the  heirs  have  been  first  sold.  (2  R.  S.  103,  §  20.) 

Vice-chancellor  McCouN,  in  Matthews  agt.  Matthews,  (1  Ed- 
wards, 565,)  refused  to  allow  a  decree  of  sale  in  a  partition  suit 
\vithin  a  period  less  than  three  years  after  letters  of  adminis- 
tration were  granted,  and  said,  (p.  571,)  that  the  legislature 
"  intended,  whenever  such  power  should  be  exercised,  and 
a  sale  become  necessary  under  the  authority  of  the  surrogate, 
to  make  it  overreach  and  supersede  any  sale  made  or  procured 
by  the  heir  or  devisee  within  the  three  years ;  and  also  con- 
sidered such  sales  not  made  in  good  faith,  while  debts  of  the 
ancestor  remained,  and  a  possibility  existed  of  a  deficiency  of 
personal  assets." 

It  is  enough  to  say,  that  a  purchaser  should  not  be  compelled 
to  take  a  title  in  opposition  to  this  decision. 

The  plaintiffs'  attorney,  to  show  that  there  are  no  such  debts 
of  the  deceased,  produces  the  affidavit  of  the  administrator. 
The  purchaser  is  not  to  depend  on  any  affidavit :  he  is  entitled 
to  have  the  fact  made  out  beyond  all  reasonable  doubt,  that 
there  are  no  debts  or  liabilities  of  any  kind  of  the  deceased  for 
which  there  is  any  risk  that  the  property  may  be  sold — whether 
those  debts  are  his  own,  or  as  surety,  or  contingent.  It  may 
be  that  Mr.  Witsel  was  so  methodical  a  man  as  to  keep  an 
account  of  all  his  liabilities  of  every  kind,  or  that  some  disin- 
terested person  had  the  agency  of  his  affairs,  and  such  a  thorough 
knowledge  of  them  that  there  could  be  no  doubt  what  he  owed 
or  might  be  liable  for.  Then  the  purchaser  would  incur  no 
risk,  if  all  those  debts  and  liabilities  are  first  discharged.  Risk 
greater  than  this  the  purchaser  is  not  bound  to  incur. 

A  reference  therefore  should  be  taken  to  Judge  MASON,  who 
conducted  the  sale,  to  ascertain  whether,  consistently  with 
these  views,  a  perfect  title,  free  from  doubt,  can  be  given  to 
the  purchaser :  if  it  cannot  be,  the  purchaser  is  to  be  discharged 
and  repaid  his  ten  per  cent,  with  interest.  At  all  events,  he 
is  to  have  his  costs  on  this  motion,  $10.  The  question  of  costs 
on  the  reference  is  reserved.  Either  party  can  bring  up  the 
matter  before  the  court  again,  after  the  hearing  before  the  referee. 
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JESSE  EGERT,  survivor,  &c.,agt.  JAMES  C.  WICKER,  impleaded 
with  JOHN  BOYER. 

The  173d  section  of  the  Code,  extends  the  power  of  the  court,  to  order  an 
amendment  after  judgment,  by  conforming  the  pleadings  to  the  facts  proved ; 
but  this  is  subject  to  two  important  qualifications : 

1st.  It  must  be  in  furtherance  of  justice;  and 

2d.  It  can  only  be  allowed  when  the  amendment  does  not  change  substantially 
the  claim  or  defence. 

Where  the  application  of  the  plaintiff  to  amend  his  complaint,  was  made  after 
all  the  testimony  had  been  taken,  the  cause  brought  to  a  final  hearing,  elabo- 
rately argued  upon  both  sides  on  the  merits,  and  a  decision  made  against  him, 
alleging  that  the  variance  between  the  complaint  and  the  proofs,  which  the 
court  held  fatal,  should  be  disregarded,  and  the  pleading  be  made  to  conform 
to  the  facts  proved,  , 

Held,  1st.  That  the  application  came  too  late.  It  was  more  than  two  years 
since  all  the  proofs  were  taken  in  the  cause,  and  the  defendant's  principal 
witness  had,  in  the  mean  time,  died.  Besides,  the  plaintiff,  after  the  proofs 
were  taken,  must  have  been  fully  apprised  of  the  defect  in  his  pleading;  but 
he  not  only  made  no  application  to  amend,  but  repudiated  the  necessity  of  any, 
until  the  result  of  the  suit  showed  the  fatal  infirmity  of  his  pleading. 

2d.  That  the  amendment  could  not  be  allowed  under  sections  109  and  170,  lie- 
cause  those  sections  obviously  contemplate  a  case  where  the  alleged  variance 
has  been  discovered,  or  is  developed  on  the  trial  or  hearing,  at  which  time, 
the  relief  in  a  case  to  which  it  is  appropriate,  may  at  once  be  given,  and  the 
trial  thereafter  proceed  upon  the  amended  pleadings. 

Besides,  those  sections  are  very  materially  qualified  by  §  171,  which  provides 
that  where  the  allegation  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  entire  scope  and  meaning,  it 
shall  not  be  deemed  a  case  of  variance,  but  a  failure  of  proof.  Held,  that 
in  this  case,  the  allegations  of  the  complaint  were  unproved  in  their  entire 
scope  and  meaning,  so  as  to  constitnte  a  failure  of  proof.  And, 

3d.  The  proposed  amendments  would  substantially  change  the  whole  scope  and 
character  of  the  claim,  making  it,  to  all  intents  and  purposes,  a  new  and  inde- 
pendent action,  requiring  a  new  line  of  defence,  and  demanding  a  widely  ex- 
tended examination  of  witnesses. 

M  Chambers,  Dec.,  1854. 

THIS  is  an  application  to  amend  the  complaint  after  all  the 
testimony  had  been  taken,  the  cause  brought  to  a  final  hearing, 
elaborately  argued  upon  both  sides  upon  the  merits,  and  a  de- 
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cision  made  in  the  case  against  the  plaintiff.  The  affidavits 
and  papers  show  that  the  suit  was  commenced  in  the  month  of 
February,  1852.  That,  at  the  same  time,  the  defendant  Wicker 
was  under  arrest  upon  a  charge,  preferred  against  him  by  the 
plaintiff  in  this  suit  and  his  partner  Thurber,  of  putting  his 
property  out  of  his  hands  for  the  purpose  of  defrauding  his 
creditors  ;  that  an  examination  was  had  for  several  days,  before 
the  recorder  of  the  city  of  Utica,  upon  that  charge,  which  was 
attended  by  the  counsel  of  the  plaintiff  in  this  suit ;  and  the  co- 
defendant  and  witness  Boyer,  whose  testimony  is  almost  wholly 
relied  on  to  sustain  this  action,  underwent  a  long  and  searching 
examination,  developing  all  the  essential  facts  which  were  sub- 
sequently given  in  evidence  by  him,  on  his  examination  as  a 
witness  in  this  suit.  The  answer  was  subsequently  put  in,  and 
in  June,  1852,  all  the  proofs  were  taken  on  both  sides  before  a 
referee,  agreed  upon  for  that  purpose.  The  proofs  having 
been  closed,  the  cause  was  noticed  for  hearing  on  the  plead- 
ings and  proofs,  at  the  fall  circuit,  in  1852,  at  each  circuit 
during  the  year  1853,  and  again  at  the  spring  circuit  of  1854, 
and  finally  brought  to  a  hearing  in  August,  1854,  and  argued 
and  decided  in  that  month.  The  plaintiff  now  asks  to  amend 
his  complaint. 

BENEDICT  &  GRIDLEY,  for  plaintiff. 
F.  KERNAN,  for  defendant. 

BACON,  Justice.  The  case  made  by  the  complaint  was  sub- 
stantially this :  that  the  defendant  Wicker  conveyed  the  prop- 
erty, which  is  the  subject  of  the  controversy  here,  to  his  co-de- 
fendant Boyer,  and  gave  him  a  good  title ;  that  the  plaintiffs 
purchased  of  Boyer,  and  advanced  the  purchase  money  to  him, 
relying  wholly  upon  his  representation  that  the  property  was 
entirely  free  from  incumbrance  ;  that,  in  point  of  fact,  Boyer's 
representation  was  false,  and  that  he  had  previously  executed 
a  mortgage  to  Wicker  on  the  premises,  for  a  large  amount, 
which  was  without  consideration,  and  which  was  to  be  used 
only  in  case  the  property  could  not  be  sold,  and  then  only  with 
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the  intent  to  delay,  hinder  and  defraud  the  creditors  of  said 
Wicker ;  that  the  purchase  by  the  plaintiffs  was  made  on  the 
10th  of  February,  and  it  was  not  ascertained  until  the  llth, 
that  the  mortgage  had  been  left  for  record,  at  the  clerk's  office, 
on  the  9th  of  February ;  that  the  spid  mortgage  was  only  to  be 
used  by  Boyer,  for  the  purpose  of  assisting  Wicker  in  delaying 
and  defrauding  his  creditors,  and  that  plaintiff  and  his  partner 
were  creditors  of  Wicker,  and  the  mortgage  therefore  was  void 
as  against  them  and  their  title. 

The  plaintiff,  in  the  amendments  he  now  desires  to  have 
made,  asks  to  change  the  entire  gravamen  and  essence  of  the 
complaint,  by  inserting,  in  the  first  place,  an  averment  that  the 
deed  from  Wicker  to  Boyer  was  made  with  a  view  to  delay, 
hinder  and  defraud  the  creditors  of  Wicker,  thus  attacking  the 
very  conveyance  which  was  originally  affirmed,  and  under 
which  he  derived  title.  He  asks,  furthermore,  to  be  allowed  to 
allege  that,  by  a  fraudulent  arrangement  between  Boyer  and 
Wicker,  the  mortgage  was  not  to  be  placed  on  record  until 
after  the  deed  should  be  recorded,  and  the  negotiations  for  a 
sale  of  the  property  had  so  far  progressed,  that  it  would  be  too 
late  to  search  the  records  ;  whereas,  in  the  original  complaint, 
there  is  no  allegation  that  Wicker  had  any  agency  whatever 
in  withholding  the  mortgage  from  the  record,  and  the  averment 
is,  that  it  was  only  to  be  used  in  case  the  property  could  not 
be  sold.  The  complaint,  as  it  now  stands,  states  the  purchase 
of  plaintiffs  to  have  been  made  from  Boyer  exclusively,  in- 
duced by  his  representations,  and  relying  wholly  upon  them ; 
and  another  amendment  now  asked  is,  that  the  complaint  may 
be  allowed  to  allege  that  Boyer  was  only  the  agent  of  Wicker, 
acting  in  a  fraudulent  combination  with  him,  and  that  the  plain- 
tiffs regarded  him  as  acting  for,  and  as  the  agent  of  Wicker, 
though  nominally  for  himself;  and,  finally,  to  be  allowed  to 
charge  that  the  mortgage  was  made  to  delay,  hinder  and  de- 
fraud the  purchaser  of  said  premises,  by  placing  it  on  reqord 
after  it  was  too  late  to  ascertain,  from  an  examination  of  the 
record,  the  existence  of  the  mortgage. 

Such  is  the  aspect  the  case  will  present,  if  the  proposed 
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amendments  are  allowed.  It  is  conceded  by  this  application, 
and  was  affirmed  on  the  argument,  that  the  case  as  proposed 
to  be  made  by  the  amendments,  is  the  only  one  which  the  evi- 
dence tends  to  sustain  ;  and,  in  the  decision  of  the  cause,  while 
intimating  a  strong  doubt  upon  the  essential  merits  of  the  case, 
I  put  the  decision  mainly  on  the  ground  that  there  was  a  fatal 
variance  between  the  complaint  and  the  proofs.  The  plain- 
tiff's counsel  now  insists  that  the  variance  should  be  disregarded, 
and  the  pleading  be  made  to  conform  to  the  facts  proved :  and 
that  is  the  object  of  this  motion.  Is  he  entitled  to  his  relief? 
I  think  not,  for  several  reasons : 

I.  The  application  comes  entirely  too  late.     It  is  more  than 
two  years  since  all  the  proofs  were  taken  in  the  cause,  and  in 
the  mean  time,  the  principal  witness  Boyer,  and  who,  it  is  very 
obvious,  the  defendant's  counsel^  as  the  affidavit  shows,  would 
desire  to  subject  to  a  further  examination,  is  dead.     After  the 
proofs  were  taken,  the  plaintiffs  counsel  must  have  been  fully  ap- 
prised of  the  defect  in  their  pleadings,  but  the  cause  is  noticed 
for  repeated  hearings,  and  it  is  finally  brought  to  argument,  and 
when  the  defendant's  counsel  urges  the  difficulty  under  which 
the  case  labors,  the  counsel  for  plaintiff  insists  that  the  com- 
plaint is  abundantly  sufficient  to  let  in  the  proof ;  or,  in  other 
words,  that  the   evidence  sustains  the  complaint,  and  not  only 
does  not  ask  for  any  amendment,  but  repudiates  the  necessity 
of  any.     It  is  only  sought  when  the  result  of  the  suit  shows 
the  fatal  infirmity  of  the  pleading.     I  know  the  Code  is  liberal 
in  its  provisions  on  the  subject  of  amendments,  and  the  courts 
have  generally  been  liberal  in  applying  them ;  but  I  am  not 
aware  of  any  case  where  amendments,  of  the  sweeping  and 
radical  character  of  those,  asked  for  in  this  case,  have  been  al- 
lowed after  the  hearing  and  decision  of  a  cause,  and  after  judg- 
ment has  substantially  been  given. 

II.  The  plaintiff  is  not  entitled  to  relief  under  the  169th  and 
170th  sections  of  the   Code.     These  sections  provide  that  no 
variance  between  the  allegations  of  a  pleading,  and  the  proof, 
shall  be  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defence  upon 
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the  merits,  which  fact  shall  be  proved  to  the  satisfaction  of  tne 
court,  when  an  amendment  may  be  ordered  upon  such  terms 
as  shall  be  just.  When  the  variance  is  not  material,  the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or 
may  order  an  immediate  amendment  without  costs.  The  la»- 
guage  of  these  sections,  it  seems  to  me,  obviously  contemplates 
a  case  where  the  alleged  variance  has  been  discovered,  or  is 
developed  on  the  trial  or  hearing,  at  which  time  the  relief  in  a 
case  to  which  it  is  appropriate,  may  at  once  be  given,  and  the 
trial  thereafter  proceed  upon  the  amended  pleadings  ;  and,  in 
practice  under  these  sections,  I  believe  no  amendment  has 
been  allowed  at  a  later  stage  of  the  cause.  But  these  sections 
are  very  materially  qualified  by  the  171st  section,  which  imme- 
diately follows,  and  provides  that  where  the  allegation  to  which 
the  proof  is  directed,  is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  entire  scope  and  meaning  ;  it  shall 
not  be  deemed  a  case  of  variance,  but  a  failure  of  proof.  In 
this  case,  if  the  allegations  of  the  complaint  were  not  unproved 
in  their  entire  scope  and  meaning,  so  as  to  constitute  a  failure 
of  proof,  then  it  seems  to  me  it  is  impossible  to  present  such  a 
case,  and  the  171st  section  may  as  well  be  expunged  from  the 
Code.  A  glance  at  the  complaint  and  the  proposed  amend- 
ments, conclusively  shows,  that  the  evidence  which  would  sus- 
tain the  latter,  would  but  faintly  approach  towards  the  proof 
of  the  former.  It  is  plainly,  therefore,  the  case  of  a  failure 
of  proof,  in  respect  to  which  the  party  is  not  entitled  to  any 
relief  under  the  preceding  sections.  The  case  of  Gunter  agt. 
Catlin,  recently  decided  in  the  court  of  appeals,  which  was 
cited  on  the  argument,  where  an  amendment  was  allowed,  was 
a  case  where  the  defence  of  usury  was  set  up,  but  defectively 
stated,  not  in  respect  to  the  main  fact  of  the  usury,  but  to  the 
particulars  and  details  of  the  transaction ;  and  therefore  relief 
was  properly  given  under  the  169th  section.  In  the  case  of 
Bates  agt.  Graham,  also,  (1  Kern.  237,)  the  defective  allegation 
was  supplied  by  an  averment  in  the  answer ;  and,  both  parties 
having  tried  the  issue  as  thus  presented  under  the  whole  plead- 
ings, and  both  maintained  the  legal  validity  of  the  assignment, 
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which  was  an  essential  point  in  the  case,  the  court  properly 
held  that  the  amendment  should  have  been  allowed  upon  the 
trial. 

III.  The  173d  section  of  the  Code  extends  the  power  of  the 
court,  to  order  an  amendment,  even  after  judgment,  by  con- 
forming the  pleadings  to  the  facts  proved,  but  this  is  subject  to 
two  important  qualifications:  1st.  It  must  be  in  furtherance 
of  justice  ;  and  2d.  It  can  only  be  allowed  when  the  'amend- 
ment does  not  change  substantially  th«  claim  or  defence.  We 
have  seen  that  the  amendments  here  proposed,  would  substan- 
tially and  radically  change  the  whole  scope  and  character  of 
the  claim,  making  it,  to  all  intents  and  purposes,  a  new  and  in- 
dependent action,  requiring  a  new  line  of  defence,  and  demand- 
ing a  widely  extended  examination  of  witnesses. 

In  deciding  the  cause,  I  expressed  great  doubts  upon  the 
merits,  and  declared  in  substance,  that  it  would  be  very  unsafe, 
were  the  case  otherwise  free  from  difficulty,  to  determine  the 
rights  of  the  parties  upon  the  unsupported  testimony  of  a  wit- 
ness who,  by  his  own  confession,  was  the  most  active  and 
guilty  party  to  the  alleged  fraud,  and  who  presented  himself 
with  neither  external  nor  intrinsic  claims  to  credibility.  Were 
the  amendments  to  be  allowed,  and  the  case  again  before  me, 
freed  from  the  difficulties  which  the  pleadings  present,  I  should 
have  great  hesitation  in  coming  to  a  decision  favorable  to  the 
plaintiff.  The  advancement  of  justice,  therefore,  does  not  by 
any  means  imperatively  call  for  the  interposition  of  that  power 
of  the  court  which,  it  is  admitted,  is  wholly  discretionary. 

The  motion  must  be  denied,  with  $10  costs. 
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Where  the  positive  acts  of  the  origirihl  proprietors  of  lands,  amount  to  an  imme- 
diate dedication  of  the  easement,  or  right  of  way  to  the  public,  over  a  strip 
of  ground  designated,  and  set  apart  by  the  owners,  as  a  street  or  alley,  an  im- 
mediate acceptance  and  use  of  the  thing  dedicated  is  not  necessary,  in  order 
to  secure  the  right  of  the  public  in  it.  (This  is  adverse  to  the  same  cote,  19 
Barb.  251.) 

Nor  is  it  necessary,  to  establish  the  dedication  of  land  for  the  purposes  of  a  high- 
way, to  show  that  the  public  have  been  in  the  uninterrupted  use  of  it  for  a 
length  of  time  that  would  authorize  the  presumption  of  a  grant  of  the  case- 
ment. The  doctrine  of  prescription  involves  the  presumption  of  a  grant; 
and,  in  the  case  of  the  public,  there  can  be  no  grantee.  The  public  may  use,  aa 
a  thoroughfare,  the  land  of  an  individual  for  a  period  short  of  twenty  years, 
with  the  assent  of  the  owner  of  the  soil,  and  a  dedication  of  the  public  right 
of  way  may  be  presumed. 

There  may  be  a  dedication  of  an  easement  to  the  public,  by  the  direct,  affirma- 
tive and  unequivocal  acts  of  the  owner  of  the  soil — an  immediate  dedication 
of  the  land  for  streets,  and  conferring  upon  the  public,  the  right  to  use  the 
land  for  the  purposes  contemplated  by  the  dedication,  whenever  they  shall 
deem  it  proper.  The  only  question  arising,  in  relation  to  this  form  of  dedica- 
tion, where  there  has  been  no  immediate  public  use  of  the  thing,  is,  as  to  the 
necessity  of  showing  an  acceptance,  for  the  purpose  of  securing  the  protection 
of  the  public  rights.  Where  there  has  been  a  dedication  of  an  easement  to 
the  public,  by  the  owner  of  the  soil,  the  naked  fee  of  the  land  remains  in  the 
owner,  subject  to  the  public  use. 

This  is  so  in  regard  to  all  roads  in  the  cottntry,  whether  made  public  easements 
by  being  laid  out  in  the  mode  provided  by  statute,  or  by  dedication.  It  is  so 
in  regard  to  the  roads,  streets  and  alleys,  within  the  corporate  limits  of  West 
Troy.  Neither  the  public  nor  the  corporation  of  that  village,  in  trust  or 
otherwise,  hold  the  fee  of  the  soil  appropriated  for  streets  and  alleys. 

It  is  otherwise  in  the  City  ofJ\"ew  York.  There,  where  the  owner  of  the  soil, 
by  his  own  direct  and  positive  acts,  dedicates  part  of  it  to  the  public,  as  in  the 
country,  an  easement  or  right  of  way  vests  immediately  in  the  public — the 
mere  naked  fee  remaining  in  the  owner  of  the  soil.  But  when  the  corpora- 
tion of  that  city  choose  to  open  a  street,  thus  dedicated  to  the  public  use,  steps 
are  required  to  he  taken  to  vest  them  with  the  fee  in  the  soil  of  the  street. 
When  there  has  been  a  dedication  to  the  public  of  a  street,  it  is  to  be  taken, 
without  compensation  for  the  right  of  way,  whenever  the  corporation  choose 
to  open  it.  It  is  not  understood  that  the  corporation  are  to  do  any  thing  (rati- 
fication or  acceptance,)  to  complete  the  dedication  to  the  public  of  a  right 
of  way.  (See  Wyman  agt.  The  Mayor,  Sfc.,  J\"ew  York,  11  Wend.  4S6.) 
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It  seems,  that  if  there  can  be  no  dedication  of  a  right  of  way  to  the  public,  with- 
out acceptance,  and  that  acceptance  is  only  to  be  evinced  by  the  public 
authorities  opening  and  laying  out  the  street  or  highway  in  the  mode  pre- 
scribed by  law,  the  doctrine  of  dedication  of  a  right  of  way  to  the  public  is 
substantially  overthrown,  both- in  city  and  country. 

In  the  dedication  of  a  right  of  way  to  the  public  of  an  alley,  street  or  road,  no 
person  or  body  clothed  with  authority,  is  required  to  take  an  affirmative  ac- 
tion to  give  effect  to  such  dedication.  The  right  results  from  use  by  the  pub- 
lic, with  the  consent  of  the  owner  of  the  soil ;  or  by  express  and  positive 
action  of  the  owner  devoting  or  yielding  the  easement  to  the  public. 

Albany  Circuit,  March,  1854. — Trial  by  the  Court. 

THIS  action  was  brought  to  restrain  the  defendants  from  in- 
terfering with,  injuring  or  removing  a  certain  barn  and  out- 
houses, erected  by  the  plaintiff,  on  what  he  claimed  to  be  the 
rear  of  a  lot,  in  the  village  of  West  Troy,  known  as  lot  No. 
39  on  a  map  or  plan  of  the  village,  made  by  and  for  the  origi- 
nal proprietors  of  the  lands,  of  which  lot  No.  39,  on  the  west- 
erly side  of  Rochester  street,  formed  a  part.  The  defence 
was,  that  the  buildings  were  upon  a  public  alley  or  highway, 
(twenty  feet  wide,)  between  Rochester  and  Champlain  streets ; 
that  this  alley  was  dedicated  to  the  public  use  as  early  as 
1828,  by  the  original  proprietors  of  the  soil ;  and  that,  in  the 
exercise  of  the  power  vested  in  the  defendants,  to  regulate  and 
improve  the  streets  and  alleys  of  the  village,  they  had  removed 
the  buildings  from  the  alley,  some  ten  feet  east  of  the  center 
thereof.  The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

D.  WRIGHT  &  W.  W.  FROTHINGHAM,  for  plaintiff". 
J.  H.  BRISBIN  &  H.  A.  BRiGHAM,ybr  defendants. 

WRIGHT,  Justice.  As  early  as  1828,  certain  proprietors  of 
lands,  in  a  part  of  the  now  village  of  West  Troy,  caused  a  sur- 
vey and  map  to  be  made  of  the  tract,  dividing  it  into  village 
lots :  streets  were  marked  and  named  on  the  map  or  plan  of  the 
proprietors.  The  field-book  or  memoranda  of  the  survey,  and 
the  map,  also  designated  two  streets  running  parallel,  viz. 
Rochester  and  Champlain  streets.  The  lots  on  the  west  side 
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of  Rochester  street,  numbered  from  two  to  thirty-nine,  com- 
mencing at  Buffalo  street  on  the  south,  and  running  north. 
The  lots  on  the  east  side  of  Champlain  street,  numbered  from 
one  to  twenty-one,  beginning  at  Buffalo  street  on  the  south, 
and  running  north.  The  south  side  line  of  lot  No.  2,  on  the 
west  side  of  Rochester  street,  and  of  lot  No.  1,  on  the  east  side 
of  Champlain  street,  were  parallel  with  Buffalo  street.  Lot 
No.  39  on  the  west  side  of  Rochester  street,  and  lot  No.  21 
on  the  east  side  of  Champlain  street,  were  the  extreme  north 
lots  on  those  streets.  On  the  field-book,  an  alley  was  described 
as  between  Champlain  and  Rochester  streets,  extending  from 
Buffalo  street  to  the  north  side  line  of  lot  No.  39  on  Rochester 
street,  and  to  the  north  side  line  of  lot  No.  21  ^m  Champlain 
street,  on  a  course  north,  eighteen  degrees  east,  and  was  twenty 
feet  wide.  All  the  lots  fronting  on  the  west  side  of  Rochester 
street,  were  described  as  extending  west  to  an  alley  twenty 
feet  wide  ;  and  those  fronting  on  the  east  side  of  Champlain 
street,  were  bounded  on  the  east  by  this  alley.  This  alley 
was  made  the  rear  boundary  of  all  the  lots  fronting  on  Roches- 
ter and  Champlain  streets.  The  map  and  field-book  of  the 
proprietors  of  the  tract  thus  surveyed,  mapped  and  divided, 
were  deposited  and  filed  in  the  office  of  the  clerk  of  the  county 
of  Albany,  on  the  10th  of  July,  1829.  In  October,  1829,  the 
proprietors,  by  a  partition  deed,  conveyed  to  each  other  a  part 
of  the  lots  lying  on  Champlain  and  Rochester  streets,  and 
bounding  and  describing  .all  of  them  according  to  these  descrip- 
tions in  the  field-book  and  map  above  referred  to.  Lot  No. 
39,  on  the  west  side  of  Rochester  street,  and  which  is  now 
claimed  to  be  owned,  and  is  in  fact  occupied  by  the  plaintiff 
in  this  action,  was  by  this  deed  conveyed  to  Richard  P.  Hart, 
one  of  the  proprietors.  In  May,  1833,  Hart,  by  deed,  conveyed 
lot  No.  39  to  one  Columbus  S.  Marshall,  and  described  it  as 
being  known  and  distinguished  on  a  map  of  West  Troy,  made 
by  William  Roberts,  jr.,  bearing  date  7th  of  March,  1828,  and 
filed  in  the  clerk's  office  of  Albany  County,  as  lot  No.  39,  on 
Rochester  street,  being  thirty  feel  wide  in  front  and  rear,  with 
side  lines  at  right  angles  with  said  street,  extending  westerly  to 


202  NEW- YORK  PRACTICE  REPORTS. 

Clements  agt.  The  Village  of  West  Troy. 

an  alley  twenty  feet  wide.  Marshall  built  a  house  on  the  front 
of  the  lot,  but  there  was  no  fence  in  the  rear,  and  the  same  re- 
mained open  until  five  or  six  years  prior  to  the  commencement 
of  this  suit,  when  the  plaintiff,  who  had  come  into  the  occupa- 
tion of  lot  No.  39,  built  a  barn  and  other  out-houses  on  what, 
he  claimed  to  be  the  rear  thereof;  but  which  buildings  were 
erected  upon,  and  partly  obstructed,  the  alley  designated  in  the 
field-book  of  the  original  proprietors.  West  of  these  buildings 
erected  by  the  plaintiff,  there  has  never  been  any  enclosure  or 
erections,  but  the  ground  has  been  more  or  less  used  by  the 
public  for  piling  lumber.  The  buildings  of  the  plaintiff  ob- 
structed about  ten  feet  on  the  alley. 

The  south  part  of  the  alley,  towards  Buffalo  street,  has  been 
opened  and  worked  since  it  was  surveyed  and  plotted  out  by 
the  original  proprietors,  or  at  least  since  the  incorporation  of 
the  village  of  West  Troy,  which  was  in  1836.  Proceeding 
northerly,  upon  the  centre  line  of  the  alley,  it  had  been  more 
or  less  obstructed  up  to  1852,  when  the  defendants  undertook 
to  remove  the  obstructions. 

In  1836,  the  defendants  were  incorporated.  By  the  act  of 
incorporation,  the  board, of  trustees  of  the  village  were  consti- 
tuted commissioners  of  highways  within  the  corporate  limits, 
which  limits  embraced  the  tract  of  land  surveyed  and  mapped 
by  the  proprietors  as  a  village.  The  board  were  also  clothed 
with  the  power  of  regulating  the  streets,  lanes  and  alleys, 
within  the  bounds  of  the  corporation.  In  August,  1837,  the 
board  of  trustees  passed  an  ordinance,  adopting  the  survey 
made  by  Roberts,  for  the  proprietors  of  that  part  of  the  village 
of  West  Troy,  and  the  field-book  and  map  filed  in  the  county 
clerk's  office.  The  ordinance  also  adopted,  and  declared  the 
grounds  marked  on  such  map,  and  specified  in  the  field-book 
and  survey,  to  be  thereafter  the  public  highways,  streets,  lanes 
and  alleys,  in  that  part  of  the  village  covered  by,  and  included 
in  said  field-book  and  map ;  that  the  names  of  the  streets  and 
alleys,  as  marked  on  the  map,  to  be,  and  remain  the  names 
thereof,  for  all  legal  purposes  ;  that  the  clerk  of  the  village 
procured  a  true  copy  of  the  field-book  and  map,  and  kept  the 
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same  in  his  office,  as  a  record  for  the  inspection  of  all  persons 
concerned ;  and  that  the  grounds  designated  as  streets,  lanes 
and  alleys,  on  the  copy  of  the  before  mentioned  map  and  field- 
book,  so  kept  and  deposited  in  the  village  clerk's  office,  should 
be,  and  were  declared  public  highways  for  all  legal  purposes 
whatsoever.  The  board  of  trustees,  in  lieu  of  making  an 
actual  survey  themselves  of  the  streets,  lanes  and  alleys, 
and  naming  them,  adopted  or  accepted  the  location  and  names 
made  by  the  original  proprietors  ;  and,  as  a  record  of  such  sur- 
vey and  location,  directed  their  clerk  to  procure  a  copy  thereof, 
to  be  kept  and  deposited  in  his  office. 

In  1850,  the  legislature  remodelled  the  charter  of  the  village, 
but  without  interfering  with  its  boundaries,  or  in  terms  de- 
claring the  streets  therein  public  highways.  The  amended 
charter,  however,  exempted  the  village  from  the  superintend- 
ence and  control  of  the  commissioners  of  highways  of  the 
town  of  Watervliet,  (in  which  town  it  was  situated,)  and  con- 
stituted the  trustees  commissioners  of  highways  therein,  pos- 
sessing all  the  power,  and  charged  with  all  the  duties  of  com- 
missioners of  highways  in  towns,  except  as  provided  in  the 
amended  act.  The  act  made  it  the  duty  of  the  trustees  to 
give  directions  for  the  laying  out,  making,  repairing  and  pre- 
serving of  highways,  streets,  alleys,  lanes,  &c.,  and  cause  jhem 
to  be  repaired  from  time  to  time,  as  might  be  necessary.  Also, 
to  regulate  streets,  roads,  lanes,  alleys,  already  laid,  or  there- 
after to  be  laid  out,  and  alter  such  of  them  as  they  should  deem 
inconvenient,  subject  to  the  restrictions  contained  in  the  act. 
(Laws  of  1850,  chap.  230,  §  48.)  The  49th  section  provided 
the  mode  of  assessing  by  the  board,  within  the  village,  the  tax 
for  defraying  the  ordinary  expenses  of  making,  repairing  and 
laying  out  of  roads,  alleys  and  highways. 

The  51st  section  provided,  that  whenever  the  trustees  should 
deem  it  necessary  to. make  or  repair  any  street,  public  square, 
alley  or  highway  in  the  village,  they  were  to  give  public  notice 
in  a  village  newspaper,  for  three  weeks  successively,  requiring 
the  owners  of  lands,  lots,  or  parts  of  lots,  in  front  of,  or  ad- 
joining which,  the  street,  alley  or  highway  was  required  to  be 
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made  or  repaired,  to  do  the  same  in  such  manner  as  the  board 
should  direct,  within  six  weeks  from  the  first  publication  of  the 
notice,  or  that  the  same  would  be  done  by  the  trustees,  and  the 
expense  thereof  charged  upon  the  owners  of  the  lots,  in  front 
of,  or  adjoining  the  improvement ;  and,  in  case  the  owners  of 
the  land  or  lots  should  neglect  or  refuse  to  make  the  improve- 
ments within  the  time  limited  therefor,  the  trustees  were  autho- 
rized to  do  the  same,  and  -assess  the  expenses  thereof  upon  the 
lands  or  lots  respectively. 

In  1852,  the  trustees  instituted  proceedings  under  the  amend- 
ed charter,  to  open  the  alley  between  Rochester  and  Cham- 
plain  streets,  its  whole  length,  and  to  the  width  of  twenty 
feet. 

They  caused  the  center  line  to  be  run  on  the  course  given  in 
the  field-book  of  the  original  proprietors. 

Amongst  other  obstructions  in  the  northern  part  of  the  alley, 
were  the  plaintiff's  rear  buildings  ;  they  were  found  to  be 
about  ten  feet  upon  it. 

The  notice  required  by  §  51  of  the  amended  charter,  was 
given  to  the  owners  of  lots  lying  on  the  alley  west  of  Roches- 
ter street,  and  east  of  Champlain  street,  from  Buffalo  street 
north,  to  open  the  alley  opposite  their  respective  lots,  and  re- 
mov£  all  obstructions  therefrom,  to  the  width  of  ten  feet  from 
the  center  thereof.  The  plaintiff  neglected,  or  refused  to  re- 
move his  barn  and  out-houses  within  the  time  limited  therefor, 
and  the  same  were  removed  by  the  trustees,  some  ten  feet  east 
of  the  center  line  of  the  alley,  as  it  had  been  run  under  the 
direction  of  the  board.  Whilst  engaged  in  this  removal,  or 
subsequently  to  its  accomplishment,  the  plaintiff  filed  his  Com- 
plaint against  the  defendants,  asking  that  they  be  enjoined 
from  interfering  with,  injuring  or  removing  his  buildings ;  that 
they  be  required  to  pay  him  his  damages  for  the  loss  and  in- 
jury sustained  by  means  of  their  unlawful  acts,  and  that  they 
be  perpetually  enjoined  from  further  interference  with  the  prop- 
erty of  the  plaintiff.  The  damages  occasioned  by  the  removal 
were  shown  to  be  about  the  sum  of  thirty  dollars. 

It  is  conceded  that  the  plaintiff  is  the  owner  of  lot  No.  39. 
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If  the  public  have  not  acquired  a  right  of  way,  or  passage  in 
the  rear  of  that  lot,  then  its  rear  boundary  is  the  center  line  of 
the  pretended  alley ;  and  the  defendants,  in  removing  his  build- 
ings, and  attempting  to  regulate,  control  and  appropriate  the 
ground  as  a  public  passage  way,  have  unlawfully  interfered 
with  his  inheritance,  and  should  probably  be  enjoined  from 
further  interference. 

It  is  not  claimed  that  the  board  of  trustees  of  the  village  of 
West  Troy,  acting  as  commissioners  of  highways,  within  the 
corporate  limits,  have  ever  formally  taken  the  steps  pointed 
out  by  statute,  for  laying  out  and  opening  the  alley  in  contro- 
versy, as  a  public  highway.  But  the  defendants  contend  that 
it  is  a  highway,  by  dedication  of  it  to  the  public  use  by 
the  original  proprietors;  and,  being  so,  the  trustees  are  em- 
powered to  regulate  and  improve  it.  Their  power  to  enter  on 
and  improve  the  alley,  and  for  that  purpose,  even  to  remove 
the  plaintiff's  buildings,  is  undoubted,  if  a  right  of  way  through 
or  over  it  has  been  dedicated  to  the  public.  I  confess  that  I 
think  the  evidence  of  dedication  of  the  alley  to  the  public  use, 
by  the  original  proprietors  of  the  land,  abundant  and  complete. 
In  1828,  the  then  owners  of  the  land,  surveyed  and  mapped 
the  plot  of  ground,  divided  it  into  village  lots,  and  located 
streets  and  alleys  upon  it.  The  strip  of  ground  in  controversy 
in  the  proprietors'  survey,  was  laid  down  and  described  as  an 
alley,  and  all  the  lots  on  two  parallel  streets,  (Rochester  and 
Champlain,)  as  marked  on  the  map,  were  bounded  on  this 
alley.  The  proprietors,  in  a  subsequent  partition  of  the  lots 
amongst  themselves,  as  early  as  1829,  recognized  the  survey, 
and  conveyed  to  each  other,  according  to  the  descriptions  of 
the  lots  in  the  field-book.  Hart,  one  of  the  proprietors,  to 
whom  lot  No.  39  had  fallen,  conveyed  it,  in  1833,  to  one  Mar- 
shall, and,  in  the  conveyance,  bounded  it  upon  the  alley.  The 
south  part  of  the  alley  has  always  been  opened  and  worked ; 
and  in  no  part,  since  the  plotting  of  the  ground  by  the  original 
proprietors,  has  been  wholly  obstructed.  The  public  have  as- 
sumed to  use  a  part  of  the  alley  as  a  public  way,  and  the  re- 
mainder, where  there  were  no  enclosures  or  erections,  has  been 
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commonly  used  as  a  depository  for  lumber.  These  acts  of  the 
original  proprietors  amounted  to  an  immediate  dedication  of 
the  easement,  or  right  of  way  to  the  public,  over  the  strip  of 
ground  designated,  and  set  apart  by  the  owners  of  the  land,  as 
an  alley.  In  case  of  an  immediate  dedication,  or  a  dedication 
growing  out  of  the  positive  acts  of  the  owner,  an  immediate  ac- 
ceptance and  use  of  the  thing  dedicated  is  not  necessary,  in 
order  to  secure  the  right  of  the  public  in  it.  In  the  case  of 
Wyman  agt.  Mayor  of  New  York,  (11  Wend.  R.  486,)  the  land 
was  dedicated  in  1817,  and  the  corporation  of  New  York  de- 
layed opening  the  street  until  1829 ;  yet,  it  was  held  that  the 
dedication  was  absolute  and  complete,  so  far  as  the  easement 
was  concerned,  and  destroyed  the  fee,  even  so  far  as  only  to 
allow  nominal  damages  therefor.  Now,  is  it  necessary,  to  es- 
tablish the  dedication  of  land  for  the  purposes  of  a  highway,  to 
show  that  the  public  have  been  in  the  uninterrupted  use  of  it  for 
a  length  of  time  that  would  authorize  the  presumption  of  a  grant 
of  the  easement1?  The  public  cannot  hold  by  prescription. 
The  doctrine  of  prescription  involves  the  presumption  of  a 
grant ;  and,  in  the  case  of  the  public,  there  can  be  no  grantee. 
The  public  may  use,  as  a  thoroughfare,  the  land  of  an  indi- 
vidual for  a  period  short  of  twenty  years,  with  the  assent  of 
the  owner  of  the  soil,  and  a  dedication  of  the  public  right  of 
way  may  be  presumed.  In  the  case  of  Jarvis  agt.  Dean,  (3 
Bingham,  447,)  wrhere  a  street  had  been  used  as  a  public  road 
only  four  or  five  years,  but  with  the  assent  of  the  owner  of  the 
soil,  a  dedication  was  presumed  ;  such  use,  however,  ought  to 
be,  as  is  said  by  Mr.  Justice  THOMPSON,  in  case  of  City  of 
Cincinnati  agt.  White,  (6  Peters.  431,)  for  such  a  length  of  time 
that  the  public  accommodation  and  private  rights  might  be 
materially  affected  by  an  interruption  of  the  enjoyment.  So, 
also,  there  may  be  a  dedication  of  an  easement  to  the  public, 
by  the  direct,  affirmative  and  unequivocal  acts  of  the  owner  of 
the  soil — an  immediate  dedication  of  the  land  for  streets,  and 
'conferring  upon  the  public  the  right  to  use  the  land  for  the 
purposes  contemplated  by  the  dedication  whenever  they  shall 
deem  it  proper.  The  only  question  arising  in  relation  to  this 
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lorm  of  dedication,  where  there  has  been  no  immediate  public 
use  of  the  thing,  has  been,  as  to  the  necessity  of  showing  an 
acceptance,  for  the  purpose  of  securing  the  protection  of  the 
public  rights.  Where  there  has  been  a  dedication  of  an  ease- 
ment to  the  public,  by  the  owner  of  the  soil,  the  naked  fee  of 
the  land  remains  in  such  owner,  subject  to  the  public  use. 
This  is  so.  in  regard  to  all  roads  in  the  country,  whether  made 
public  easements  by  being  laid  out  in  the  mode  provided  by  the 
statute,  or  by  dedication.  It  is  so  in  regard  to  the  roads,  streets 
and  alleys  within  the  corporate  limits  of  West  Troy.  Neither  the 
public  nor  the  corporation  of  that  village,  in  trust  or  otherwise, 
hold  the  fee  of  the  soil  appropriated  for  streets  and  alleys.  It 
is  otherwise  in  the  city  of  New  York.  There,  where  the  own- 
er of  the  soil,  by  his  own  direct  and  positive  acts,  dedicates 
part  of  it  to  the  public,  as  in  the  country,  an  easement  or  right 
of  way  vests  immediately  in  the  public;  the  mere  naked  fee  re- 
maining in  the  owner  of  the  soil.  But  when  the  corporation  of 
that  city  choose  to  open  a  street,  thus  dedicated  to  the  public  use, 
steps  are  required  to  be  taken  to  vest  them  with  the  fee  in  the 
soil  of  the  street.  \Vhere  there  has  been  a  dedication  to  the 
public  of  a  street,  it  is  to  be  taken,  without  compensation  for 
the  right  of  way,  whenever  the  corporation  choose  to  open  it. 
I  do  not  understand  that  the  corporation  are  to  do  any  thing  to 
complete  the  dedication  to  the  public  of  a  right  of  way ;  and  this 
was  substantially  held  in  the  case  of  Wyman  agt.  Mayor  of 
New- York,  (11  Wend.  486.)  That  case  rests  upon  the  principle 
of  an  immediate  dedication  to  the  public  of  a  right  of  way  ; 
and  which  was  complete  in  itself,  so  far  as  passing  the  ease- 
ment, without  any  acceptance  on  the  part  of  the  corporation. 

Had  this  been  otherwise,  and  there  was  no  dedication  to  the 
public  use  until  the  same  was  ratified  by  the  corporate  au- 
thority, I  see  not  why,  in  that  case,  the  public  were  not  held 
to  compensate  the  owners  for  the  full  value  of  the  soil  of  the 
street,  as  though  the  public  had  no  easement  in  it,  instead  of  a 
mere  nominal  compensation  for  the  naked  fee. 

When  this  case  was  at  special  term,  on  a  motion  to  dissolve 
the  preliminary  injunction,  the  learned  justice  held,  that  there 
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had  been  no  dedication  of  the  use  of  the  alley  to  the  public — 
the  dedication  being  incomplete,  not  having  been  accepted. 
And  he  went  further,  and  substantially  held,  that  the  only  way 
of  evincing  an  acceptance  was  by  opening  and  laying  out  the 
alley  in  the  mode  prescribed  by  law  for  laying  out  and  opening 
highways.  (16  Barb.  251.)  To  sustain  this  position,  the  cases 
he  relied  on  all  arose  in  the  city  of  New  York,  and  grew  out 
of  proceedings  on  the  part  of  the  corporation  to  open  the  street 
and  acquire  the  fee. 

But,  even  as  I  understand  those  cases,  they  do  not  hold  the 
dedication  of  a  right  of  way  to  the  public  by  the  owner  of  the 
soil  to  be  incomplete,  until  proceedings  are  taken  by  the  cor- 
porate authorities  for  assessing  the  value  of  the  fee  in  the  soil, 
and  opening  or  laying  out  the  street.  Nor,  to  the  full  length 
of  the  remark  of  the  judge,  do  I  think  "  it  assumed  in  all  those 
cases  that  the  mere  dedication  of  a  street  to  public  use  does 
not  make  it  a  public  street  until  the  dedication  is  ratified  by 
the  public  authorities.  The  same  proceedings  must  be  had  for 
opening  or  laying  out  such  street,  as  if  there  had  been  no  dedi- 
cation." If,  by  the  term  "public  street,"  is  meant  a  thorough- 
fare brought  under  the  exclusive  control  of  the  municipal  au-  • 
thorities,  and  in  the  soil  of  which  they  hold  the  fee,  I  agree  ; 
otherwise,  not.  If  there  can  be  no  dedication  of  a  right  of 
way  to  the  public  without  acceptance,  and  that  acceptance  is 
only  to  be  evinced  by  the  public  authority  opening  and  laying 
out  the  street  or  highway  in  the  mode  prescribed  by  law,  is  not 
the  doctrine  of  dedication  of  a  right  of  way  to  the  public  sub- 
stantially overthrown  both  in  city  and  country  1  Is  not  the 
absurdity  involved,  that  in  the  country,  and  even  in  the  village 
of  West  Troy,  the  public  could  never  acquire  the  right  of  way 
in  a  road,  street,  or  alley,  unless  laid  out  and  opened  by  the 
public  authorities,  or  by  operation  of  some  statute  or  act  of  the 
legislature  it  is  made  a  highway?  User  by  the  public,  with 
the  assent  of  the  owner  of  the  soil,  would  not  secure  it,  even 
though  the  owner,  by  the  most  direct  and  unequivocal  acts,  set 
apart  his  soil  for  the  public  travel ;  yet,  without  action  on  the 
part  of  the  public  authorities,  no  right  of  way  can  be  secured. 
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This  seems  to  me  to  strike  at  the  root  of  the  principles  on 
which  the  doctrine  of  dedication  of  land  to  public  purposes 
rests.  It  would  come  to  this,  that  in  the  village  of  West  Troy 
(where  the  corporate  authorities  do  not  hold  the  fee  in  streets, 
nor  as  a  corporation  can  lay  out  roads  and  streets  but  where 
the  board  of  trustees  act  merely  as  ex  offido  commissioners  of 
highways,)  there  could  be  no  roads,  streets,  or  alleys,  except 
those  laid  out  formally  under  the  highway  act,  or  that  have 
been  used  as  public  highways  for  twenty  years  or  more.  (1  R. 
S.  513,  521,  §§  55,  100.)  It  has  been  truly  said,  that  commis- 
sioners of  highways  have  now  power  to  accept  a  dedication 
made  by  use,  or  by  express  and  direct  acts  of  the  owner  of  the 
soil.  It  is  only  when  the  use  has  been  twenty  years  or  more, 
that  these  statutes  make  the  road  a  public  highway,  without  a 
survey,  or  order,  or  record,  by  the  commissioners.  In  West 
Troy,  where  the  use  has  been  less  than  twenty  years,  or  where, 
by  the  positive  acts  of  the  owner  of  the  soil,  there  has  been 
what  is  claimed  to  be  a  dedication  to  the  public,  ripening  into 
a  right  immediately,  or  by  use  less  than  twenty  years,  there  is 
no  public  authority  having  the  power  to  accept  or  ratify  dedica- 
tion in  any  other  way  than  by  proceeding  under  the  statute  to- 
lay  out  the  road,  making  a  survey,  order  and  record ;  which 
amounts  virtually  to  an  overthrow  of  the  doctrine  of  dedication,, 
except,  perhaps,  in  the  single  case  of  a  use  for  twenty  years ; 
and  there  it  rests,  not  upon  any  acceptance  or  ratification  by 
the  public  authorities,  but  on  an  express  provision  of  the 
statute.  I  think  that  the  ordinarily  astute  judge,  who  heard 
this  case  in  part  on  the  motion  to  dissolve  the  preliminary  in- 
junction, and  in  the  assumption  that  the  doctrine  of  dedication 
of  a  right  of  way  to  the  public  rested  at  all  on  the  action  of  the 
public  authorities,  was  mistaken.  In  the  city  of  New  York 
the  dedication  may  be,  and  u»,  complete  without  action  on  the 
part  of  the  corporation.  In  the  couatry,  the  commissioners  of 
highways  can  do  nothing  to  complete  a  dedication.  Lands, 
may  be  dedicated  to  public  use  for  roads  or  streets  without 
their  action,  or  it  cannot  be  at  all.  Commissioners  have  BO 
power  to  accept  dedications  ;  they  can  do  nothing  but  Laj  yry 
VOL.  X.  14 
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roads  in  the  mode  prescribed  by  statute.     Where  there  has 
been  no  formal  laying  out  of  a  road,  and  there  has  been  a  pub- 
lic user  of  it  for  twenty  years  or  more,  the  statute  declares  it  a 
highway.     The  commissioners  are  to  do  nothing  to  complete 
the  dedication,  if  it  may  be  called  one.     If  the  user  be  for  less 
than  twenty  years,  or  if  the  soil  be  set  apart  to  the  public  use 
by  the  positive  and  unequivocal  acts  of  the  owner,  what  can 
they  do  to  complete,  the  dedication  of  a  right  of  way  1  Nothing. 
They  are  powerless  to  do  any  thing  by  way  of  ratifying  the 
dedication,  or  accepting  for  the  public  the  thing  dedicated. 
They  may  lay  out  the  road,  if  it  be  through  improved  lands, 
provided  a  jury  certify  as  to  its  necessity,  and  the  public  pay 
the  damages  for  the  easement.      Nothing  more.      I  am  not 
willing  to  subscribe  to  a  doctrine  which,  in  the  village  of  West 
Troy  and  other  villages  of  the  state,  practically  leads  to  the 
result,  that  there  can  be  no  such  thing  as  a  dedication  by  the 
owner  of  his  soil  to  the  public  for  streets  and  alleys  ;  at  least, 
that  there  must  be  a  use  for  twenty  years  or  more.     It  inevi- 
tably comes  to  this ;  if  the  trustees,  as  commissioners  of  high- 
ways, must  accept  or  ratify  a  dedication,  they  must  act  affirma- 
tively to  complete  it.     They  have  no  power  to  accept  the  gift, 
as  such.     Their  powers  are  circumscribed  by  the  statute.-    In 
this  case,  the  board  of  trustees,  acting  as  commissioners  of  high- 
ways, as  early  as  1837  did  all  they  could  to  accept  and  ratify 
the  dedication,  short  of  actually  laying  out  and  opening  the 
alley  as  a  highway.     But  they  possessed  no  power,  as  commis- 
sioners, to  do  anything  but  the  latter  ;  and,  if  the  question  of 
dedication  of  a  public  right  of  way  depended  at  all  upon  their 
affirmative  action  as  such,  then,  though  the  owners  of  the  soil, 
in  the  most  direct  and  unequivocal  manner,  dev.oted  the  alley 
to  the  public  use,  and  the  public  have  in  fact  used  it  in  part  for 
the  purposes  of  a  highway  for  "nearly  or  quite  twenty  years, 
no  public  right  of  passage  has  been  secured.    It  is  no  highway. 
There  has  been  no  dedication — no  proper  ratification  by  the 
public  authorities — and  no  person  or  body,  corporate  or  other- 
wise, competent  to  do  any  act  in  affirmation  of  the  act  of  the 
owners  of  the  soil.     It  is  true  that  the  trustees,  as  commis- 
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loners,  might  have  proceeded  to  open  and  lay  out  the  alley  in 
the  mode  prescribed  by  law,  but  they  would  have  acted  rather 
in  hostility  to  the  owners  of  the  soil,  than  in  the  affirmation  of 
their  acts. 

Upon  the  principle  that  there  can  be  no  dedication  of  a  right 
of  way  to  the  public  without  action  on  the  part  of  the  public 
authorities,  it  is  probable  that  in  West  Troy,  not  only  across 
the  disputed  alley,  but  in  many  of  the  streets  of  that  thriving 
village,  the  public  have  yet  to  acquire  an  easement  or  right  of 
passage.  It  is  quite  probable  that  this  remains  yet  to  be  done, 
so  far  as  relates  to  the  thoroughfares  designated  as  Rochester 
and  Champlain  streets,  on  the  map  and  survey  of  the  original 
proprietors. 

I  do  not  understand  that,  in  the  dedication  of  a  right  of  way 
to  the  ptfblic  of  an  alley,  street,  or  road,  any  person  or  body 
clothed  with  authority  is  to  take  an  affirmative  action  to  give 
effect  to  such  dedication.  The  right  results  from  use  by  the 
public,  with  the  consent  of  the  owner  of  the  soil,  or  by  express 
and  positive  action  of  such  owner,  devoting  or  yielding  the 
easement  to  the  public.  The  owner  of  the  land  cannot  by 
deed  convey  the  easement  to  the  public,  but  his  acts  may  be 
of  such  a  nature  that,  although  he  holds  the  title  in  the  soil,  he 
is  estopped  from  controverting  the  public  right.  This  right  is 
not  acquired  or  secured,  nor  does  it  depend  for  its  protection 
on  any  person  or  body  acting  officially. 

The  original  proprietors  of  the  soil  of  the  alley  in  contro- 
versy, devoted  it  to  the  public  use  with  as  much  directness  and 
solemnity  as  they  did  Rochester  and  Champlain  streets.  In 
express  terms,  they  said  to  the  purchasers  of  lots  on  Champlain 
and  Rochester  streets,  and  to  the  public,  we  set  apart  as  a  pub- 
lic passage  way  twenty  feet  in  width  of  our  soil  between  Cham- 
plain  and  Rochester  streets ;  we  have  divided  our  land  into 
lots,  bounded  the  lots  upon  those  streets  in  front,  and  upon 
this  alley  in  the  rear;  and  we  have  conveyed  to  each  other  by 
deeds,  recognizing  the  act  of  setting  apart  the  alley  for  the  pub- 
lic use.  More  than  this,  they  have  sold  and  conveyed  lota 
fronting  on  Rochester  street,  bounding  them  on  this  alley. 
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The  plaintiff's  lot  was  thus  conveyed  by  the  original  proprie- 
tors ;  and  for  a  series  of  years,  perhaps  over  twenty,  the  public 
have  used  and  worked  part  of  the  alley.  Its  use  has  kept  pace 
with  the  growth  of  the  village,  and  the  public  necessity.  If 
this  does  not  establish  a  case  of  dedication,  I  have  misappre- 
hended the  principles  of  the  leading  cases  on  the  subject.  If 
this  alley  has  not  been  dedicated  to  the  public  use,  then  has 
neither  Champlain  or  Rochester  streets  ;  nor  can  we  hardly 
conceive  of  a  case  where  the  owner  of  land  may  be  estopped 
by  his  own  acts  from  controverting  a  right  deliberately  and 
solemnly  yielded  up. 

There  being  a  dedication  of  the  alley  to  the  public  use  as  a 
highway,  the  plaintiff's  buildings  were  encroachments  thereon. 
The  defendants,  in  the  exercise  of  the  power  conferred  on 
them  to  regulate  and  improve  the  streets,  lanes,  and  alleys  of 
the  village,  could  rightfully  remove  them.  In  doing  this,  they 
strictly  followed  the  directions  in  their  amended  charter.  In- 
deed, if  the  alley  be  a  public  highway  by  dedication  or  other- 
wise, I  do  not  understand  the  plaintiff's  counsel  as  seriously 
controverting  the  authority  of  the  defendants  to  remove  the 
buildings.  But,  whether  controverted  or  not,  the  alley  being 
a  public  thoroughfare,  the  plaintiff  has  failed  to  establish  a 
case  entitling  him  to  the  relief  demanded  in  the  complaint. 

The  complaint  must  be  dismissed,  with  costs. 
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SUPREME  COURT. 
KERRIGAN  agt.  RAY  and  others. 

It  is  not  necessary,  in  an  action  for  the  recovery  of  the  possession  of  personal 
property,  that  the  complaint  should  correspond  with  the  affidavit,  founding 
the  requisition  to  the  sheriff,  as  to  the  number  and  value  of  the  articles  to  be 
delivered. 

In  replevin,  under  the  old  system,  it  was  different :  there  the  action  toot  com 
mrnced  by  the  service  of  the  writ,  which  must  show  the  true  cause  of  action, 
and  of  course  the  declaration  had  to  conform  to  it.  But  now,  the  commence- 
ment of  the  action  is  not  by  the  service  of  the  affidavit  founding  the  requisi- 
tion to  the  sheriff,  but  by  summons,  which  merely  gives  notice  of  the  relief 
demanded  in  the  complaint;  and,  there  being  no  discrepancy  between  the  sum- 
mons and  complaint,  and  the  atlidavit  forming  no  part  of  the  judgment,  of 
course  no  discrepancy  will  appear,  if  the  complaint  is  different  from  the  affi- 
davit. 

Where  the  plaintiff  showed  that  he  commenced  his  proceedings  upon  attachment 
in  good  faith ;  but,  after  service  of  the  affidavit,  and  before  service  of  the  sum- 
mons, a  portion  of  the  property  described  in  the  affidavit  had  been  taken  pos- 
session of  by  another  deputy  sheriff  on  an  attachment  against  one  of  the  de- 
fenndants, 

Held,  (hat  it  was  proper,  the  complaint  being  verified,  to  describe  therein  and 
claim  only  the  property  which  was  in  the  possession  of  the  defendant  when 
the  action  was  commenced. 

New-York  Special  Term,  Dec.,  1854. 

THE  plaintiff  sued  for  the  recovery  of  the  possession  of  per- 
sonal property,  and  in  the  affidavit,  on  which  was  founded  the 
requisition  to  the  sheriff  to  cause  the  property  to  be  delivered 
to  him,  he  enumerated  a  great  number  of  articles,  valuing  them 
at  $1,250.  In  the  complaint,  he  described  less  than  one-fourth 
of  the  articles,  and  valued  them  at  $250.  He  gave  security 
for  the  return  of  the  property ;  and,  the  defendants  having  ex- 
cepted  to  the  sufficiency  of  the  sureties,  the  sureties  justified 
in  the  full  amount  mentioned  in  the  affidavit.  The  defendants 
moved  to  set  aside,  the  complaint  for  not  including  all  the 
property  described  in  the  affidavit. 

A.  R.  DYETT, /or  defendants. 
II.  P.  TOWNSEND,  for  plaintiff. 
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MITCHELL,  Justice.  Under  the  old  system,  such  a  motion 
would  be  granted  almost  of  course.  Then  the  summons,  or 
original  writ,  on  which  the  action  was  founded,  described  the 
property  claimed ;  and  it  was  a  rule  that  the  declaration  in  all 
bailable  actions  should  conform  to  the  writ,  and  as  there  the 
ac  etiam  in  the  capias  showed  the  true  cause  of  action,  and  as 
the  original  writ  equally  showed  the  true  cause  of  action  in 
replevin,  there  was  the  same  reason  for  requiring  conformity 
in  that  case  also.  But  there  are  several  points  of  difference 
between  the  old  and  new  systems,  which  may  make  a  different 
rule  now  proper. 

Under  the  old  system,  the  delivery  of  the  original  writ  ta 
the  sheriff  was  the  commencement  of  the  action ;  under  the 
present,  it  is  the  service  of  the  summons  on  the  defendant,  which 
has  that  effect.  Under  that  system,  the  original  writ  described 
the  property ;  under  the  present,  the  summons,  which  stands 
in  place  of  that  writ,  merely  notifies  the  defendant  that  the 
plaintiff  will,  in  case  of  default,  ask  for  the  relief  demanded  in 
the  complaint,  without  telling  what  that  relief  may  be  ;  so  that 
there  can  be  no  want  of  conformity  apparent  on  comparing  the 
complaint  with  the  process ;  and  under  the  present  practice,  when 
judgment  is  obtained,  the  summons  will  show  no  discrepancy, 
and  the  affidavit,  will  not  exhibit  any,  as  it  does  not  form  part 
of  the  judgment.  (Code,  §  281.)  If  the  defendant  succeeds, 
and  obtains  judgment,  it  can  only  be  for  the  return  of  so  much 
of  the  goods  as  the  plaintiff  obtained  from  him  on  the  requisi- 
tion ;  not  for  what  he  did  not  take. 

The  decision  of  this  motion  must,  therefore,  depend  on  the 
equitable  circumstances  of  the  case.  The  plaintiff  shows  that 
he  "  commenced  his  proceedings  in  good  faith  for  all  the  prop- 
erty ;  but  that,  before  he  could  serve  the  summons,  the  part  of 
the  property  omitted  from  his  complaint  was  attached  by  an- 
other deputy  of  the  sheriff,  on  an  attachment  against  one  of 
the  defendants,  and  was  taken  into  the  possession  of  that  dep- 
uty, and  from  the  possession  of  that  defendant :"  so  that  the 
plaintiff  could  not,  in  truth,  swear,  in  his  complaint,  that  at  the 
time  of  commencing  the  action  the  defendant  held  and  retained 
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that  property ;  and  this  action  (it  has  been  held)  will  only  lie 
for  property  detained  by  the  defendant  when  the  action  is  com- 
menced— not  for  property  wrongfully  taken  by  him,  and  which 
he  had  parted  with  before  suit  brought.  The  plaintiff  has 
never  had  that  part  of  the  property  in  his  possession,  or  under 
the  control  of  his  process :  if  he  had,  it  would  be  right  that  he 
should  be  responsible  for  its  safe  return.  If  the  defendant  has 
lost  it,  it  has  been  through  the  attachment  of  another  creditor, 
alleging  fraud  or  non-residence,  or  absconding  on  the  part  of 
the  defendant.  The  plaintiff  should  not  suffer  for  the  actual 
fault  of  the  defendant,  nor  for  imputations  made  against  the 
defendant  falsely  by  others.  The  defendant  should  seek  his 
relief  against  the  attaching  creditor,  if  he  has  done  him  any 
wrong. 

Motion  denied,  without  costs. 


SUPREME  COURT. 

ZALMON  R.  OLMSTED  agt.  LEVI  VREDENBURGH,  and  another, 
executors,  &c.,  of  PETER  VREDENBURGH,  deceased. 

Where  judgment  is  obtained  against  the  personal  property  of  a  deceased  debtor, 
and  the  execution  is  issued  against  his  executors,  describing  them  in  their 
representative  capacity ;  such  description  alone  is  insufficient  to  prevent  the 
sheriff  from  levying  upon  the  individual  property  of  the  executors. 

Where,  in  such  case,  it  is  intended  to  collect  the  amount  out  of  the  assets  in  the 
hands  of  the  executors,  the  execution,  under  §  289  of  the  Code,  should  require 
the  officer  to  satisfy  the  judgment  out  of  the  property  which,  according  to  the 
judgment,  is  liable  for  its  payment. 

Where  the  executors'  accounts  have  been  "  rendered  and  settled  "  before  the 
surrogate,  it  is  unnecessary  to  procure  an  order  from  the  surrogate  to  issue 
execution ;  but  it  is  provided  that  "  the  execution  shall  issue  only  for  the  sum 
that  shall  have  appeared,  on  the  settlement  of  such  account,  to  have  been  a 
just  proportion  of  the  assets  applicable  to  the  judgment."  Therefore,  where 
the  amount  of  assets  is  less  than  the  amount  of  the  judgment,  it  is  irregular 
to  issue  execution  for  the  whole  amount  of  the  debt. 
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JHhany  Special  Term,  September,  1854. — Motion  to  set  aside 
execution. 

The  action  was  brought  to  recover'an  alleged  demand  against 
the  estate  of  Peter  Vredenburgh,  deceased.  Issue  having  been 
joined  in  the  action,  the  same  was  tried  before  a  referee,  who 
reported  that  there  was  due  to  the  plaintiff  the  sum  of  $172 
28  cents.  Upon  motion  for  that  purpose,  costs  were  allowed 
to  the  plaintiff,  and  judgment  was  perfected  for  the  amount  of 
the  report  and  the  costs.  On  the  20th  of  June,  1854,  the 
plaintiff  issued  execution  upon  the  judgment  to  the  sheriff  of 
Ulster.  It  is  stated,  in  the  affidavit  upon  which  the  motion 
is  founded,  that  the  execution  had  been  issued  against  the  indi- 
vidual property  of  the  defendants,  and  that  the  sheriff  had,  in 
fact,  levied  upon  the  individual  personal  property  of  the  de- 
fendant, Levi  Vredenburgh,  to  satisfy  the  execution.  It  is 
further  stated,  that  no  order  had  been  obtained  from  the  surro- 
gate of  Ulster,  authorizing  the  plaintiff  to  issue  the  execution, 
and  that  no  final  account  had  been  rendered,  and  that  the  ac- 
counts of  the  defendants,  as  executors,  still  remained  unsettled. 
It  is  also  stated,  that  the  estate  which  had  come  to  the  hands 
of  the  defendants,  as  executors,  was  insufficient  to  pay  this 
judgment.  Upon  these  facts,  the  defendants  moved  to  set  aside 
the  execution. 

In  opposition  to  the  motion,  it  was  shown  that  the  defend- 
ants, on  the  27th  of  August,  1851,  presented  their  petition  to 
the  surrogate  of  Ulster,  praying  for  the  final  settlement  of  their 
accounts  as  executors  ;  and  that,  on  the  24th  of  December,  in 
the  same  year,  the  surrogate  made  an  order  for  such  settle- 
ment, and  proceeded  to  state  the  accounts  "  as  finally  allowed 
and  settled  by  him," — that  he  found  a  balance  of  $91.56  re- 
maining in  the  hands  of  the  defendant,  Levi  Vredenburgh,  and 
a  balance  of  $41.54  in  the  hands  of  the  defendant,  Benjamin 
P.  Vredenburgh, — which  balances  the  surrogate  directed  the 
defendants  respectively  to  retain  until  the  termination  of  the 
suit  which  had  been  brought  against  them,  by  the  plaintiff. 

It  was  also  shown  that  the  execution  issued  upon  the  judg- 
ment recovered  against  the  defendants,  had  not  been  issued 
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against  them  in  their  individual  capacity,  but  had  been  issued 
against  them  as  executors. 

E.  COOKE,  for  plaintiff. 

J.  HARDENBURH,/or  defendants. 

HARRIS,  Justice.  The  defendants'  attorney  states,  in  his 
affidavit,  that  the  execution  in  question  had  been  issued  against 
the 'individual  property  of  the  defendants,  and  that  the  sheriff 
had  levied  upon  the  personal  property  of  one  of  the  defendants. 
The  plaintiff's  attorneys,  on  the  other  hand,  state  that  the  exe- 
cution was  issued  against  the  defendants,  as  executors  of  the 
last  will  and  testament  of  Peter  Vredenburgh,  deceased,  and 
not  against  them  in  their  individual  capacity.  What  is,  in  fact, 
the  form  of  the  execution,  does  not  appear.  But  I  think 
enough  appears  to  show  that  the  execution  is  not  in  conformity 
with  the  requirements  of  the  289th  section  of  the  Code.  The 
judgment  is  against  the  personal  property  of  Peter  Vreden- 
burgh, deceased,  in  the  hands  of  the  defendants,  as  his  execu- 
tors. It  is  not  enough,  in  such  a  case,  that  the  execution  de- 
scribes the  defendants  in  their  representative  capacity.  This 
would  not  prevent  the  sheriff  from  levying,  as  he  has  done  in 
this  case,  upon  the  individual  property  of  the  defendants.  The 
second  sub-division  of  the  section  referred  to  is  imperative,  that 
the  execution  shall  require  the  officer  to  satisfy  the  judgment 
out  of  the  property  which,  according  to  the  judgment,  is  liable 
for  its  payment. 

The  execution  is  also  irregular  in  directing  the  collection  of 
the  whole  amount  of  the  judgment.  The  defendants'  account 
as  executors  had  been  "  rendered  and  settled."  It  was  there- 
fore unnecessary  to  procure  an  order  of  the  surrogate,  grant- 
ing leave  to  issue  execution.  But  it  is  expressly  provided 
that,  in  such  a  case,,  "the  execution  shall  issue  only  for  the 
sum  that  shall  have  appeared,  on  the  settlement  of  such  ac- 
count, to  have  been  a  just  proportion  of  the  assets  applicable 
to  the  judgment."  (See  2  R.  S.  88,  §  32.)  This  provision  of 
the  Revised  Statutes  is  still  operative.  (See  Code,  §  471.) 
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The  exigency  of  the  writ,  therefore,  should  have  been  to 
Require  the  sheriff  to  collect,  from  the  assets  of  the  deceased  in 
the  hands  of  the  defendant,  Levi  Vredenburgh,  the  sum  of 
$91.56,  and  from  the  assets  in  the  hands  of  the  defendant,  Ben- 
jamin P.  Vredenburgh,  the  sum  of  $41.54.  Beyond  this,  the 
plaintiff  was  not  authorized  to  go.  The  execution  being  thus 
irregular,  the  motion  must  be  granted  ;  but  with  liberty  to  the 
plaintiff  to  amend,  on  payment  of  the  costs  of  the  motion. 


SUPREME  COURT. 
BAUMAN  agt.  THE  NEW-YORK  CENTRAL  RAILROAD  COMPANY. 

An  appeal  to  the  general  term,  under  §  349  of  the  Code,  relating  to  appeals  from 
orders  from  a  decision  at  special  term,  directing  judgment  in  favor  of  the  de- 
fendant on  a  demurrer  to  the  whole  of  a  complaint  as  an  order,  will  not  lie. 
(This  is  adverse  to  JVolton  agt.  The  Western  Railroad  Co.,  ante,  p.  97.) 

Monroe  General  Term,  December,  1854. 

JOHNSON,  WELLES,  and  T.  R.  STRONG,  Justices. 

The  defendants  move  to  dismiss  the  appeal  in  this  case,  on 
the  ground  that  it  is  taken  as  from  an  order,  and  without  giv- 
ing any  security.  They  demurred  to  the  complaint,  and  upon 
the  trial  of  the  issue  of  law  thereby  formed,  it  was  ordered  that 
the  defendants  have  judgment.  Leave  to  amend  was  not  given. 
An  appeal  was  taken  by  the  plaintiff,  by  serving  a  notice  on  the 
attorney  of  the  defendants  and  the  clerk,  expressing  "  that  the 
plaintiff  appeals  from  the  order  for  judgment  on  the  demurrer." 
No  undertaking  has  been  filed. 

O.  H.  PALMER,  for  defendants. 
JOHN  H.  MARTINDALE,  for  plaintiff". 

By  the  court,  T.  R.  STRONG,  Justice.  This  appeal  was 
taken  under  §  349  of  the  Code.  That  section  relates  exclu- 
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sively  to  orders,  and  authorizes  an  appeal  to  the  general  term, 
among  other  cases,  "  from  an  order  made  at  special  term,"  &c., 
"  when  it  sustains  or  overrules  a  demurrer."  The  subject  ap- 
pealed from  must  be  an  "  order."  By  §  400,  the  term,  order, 
is  defined  :  "  Every  direction  of  a  court  or  judge,  made  or  en- 
tered in  writing,  and  not  included  in  a  judgment,  is  denomi- 
nated an  order."  Section  245  defines  a  judgment :  It  is  "  the 
final  determination  of  the  rights  of  the  parties  in  the  action." 
The  demurrer  in  this  case  is  to  the  whole  complaint,  and  th« 
decision  upon  it  is,  that  the  plaintiff  has  no  right  of  action. 
Nothing  remained  to  be  done  by  the  defendants  after  the  deci- 
sion, but  to  have  their  costs  adjusted,  and  to  perfect  judgment 
in  their  favor  against  the  plaintiff.  An  entry  of  such  a  decision, 
in  whatever  form,  is  certainly  within  both  the  letter  and  spirit 
of  the  definition  above  given  of  a  judgment.  It  must  express, 
for  such  is  the  effect  of  the  decision,  the  final  determination  by 
the  court  of  the  rights  of  the  parties.  For  the  same  reason, 
such  an  entry  is  not  within  the  terms  or  meaning  of  the  defini- 
tion above  given  of  an  order.  It  is  not  an  order,  because  the 
directions  embraced  in  it  are  included  in  a  judgment.  The 
filing  of  a  judgment-roll  was  not  necessary  to  constitute  a  judg- 
ment. Under  the  late  system  of  practice,  superseded  by  the 
TJode,  a  judgment  was  perfect  after  four  days  from  the  time  of 
entering  a  rule  for  judgment,  though  the  record  was  not  filed. 
(Grant  agt.  Root,  3  Cow.  354.  See  also  Regina  agt.  Gordon, 

I  Carr.  fy  Marsh.  410;  41  Eng.  Com.  Law,  225-6.)     Under 
the  same  system,  the  two  years  al/owed  for  appealing  "  from 
any  judgment  or  final  determination,"  commenced  when  the 
decision  determining  the   rights   of  the  parties  was  actually 
made.      (Lee  agt.   Tillotson,   4  Hill,  27 ;    Fleet   agt.    Young, 

II  Wend.  522.)     And  the  court  of  appeals  have  decided  that 
the  limitation,  by  the  Code,  of  "  two  years  after  the  judgment " 
for  appealing,  begins  to  run  from  the  time  the  final  determina- 
tion was  actually  made,  without  regard  to  the  filing  of  the  roll. 
(Bank  of  Geneva  agt.  Hotchkiss,  5  How.  Prac.  R.  478.)    I  think 
it  clear,  therefore,  that  the  entry  of  the  decision  in  the  present 
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cannot  with  propriety  be  regarded  as  an  order,  and  that  §  349 
is  not  applicable  to  it. 

The  effect  of  treating  the  entry  of  the  decision  in  this  base 
as  an  order,  would  be,  that  the  plaintiff  would  have  a  right  to 
appeal  to  the  general  term  twice  from  the  same  decision — once 
as  an  order,  without  any  security,  and  next  as  a  judgment,  on 
giving  security.  By  treating  the  entry  as  a  judgment,  the 
plaintiff  has  substantially  all  the  benefit,  in  respect  to  a  review 
of  the  decision,  he  would  have  from  regarding  it  as  an  order. 
The  only  additional  burden  to  which  he  is  subjected,  is  that 
of  giving  security. 

The  view  now  presented  of  the  provision  under  considera- 
tion, if  sound,  by  no  means  renders  the  provision  inoperative. 
There  are  cases  in  which  a  decision,  sustaining  or  overruling  a 
demurrer,  may  properly  be  termed  an  order.  Where  leave  to 
amend  is  given,  in  connection  with  the  decision,  the  decision 
is,  I  think,  substantially  upon  condition  that  an  amendment 
shall  not  be  made ;  the  demurrer  is  sustained  or  overruled,  as 
the  case  may  be,  unless  the  failing  party  shall  amend ;  it  can- 
not be  said,  in  strictness,  that  the  rights  of  the  parties  are 
finally  determined,  until  the  time  for  amending  has  expired, 
without  the  party  availing  himself  of  the  leave  given,  and 
therefore  the  decision  is  not  a  judgment,  but  rather  a  direction  , 
of  the  court  not  included  in  a  judgment,  which  constitutes  it  an 
order.  So,  where  a  demurrer  is  to  part  only  of  a  complaint,  con- 
taining in  form  several  causes  of  action,  or  to  part  of  an  an- 
swer, purporting  to  contain  several  defences,  the  decision  is 
only  an  order.  There  can  be  no  judgment  until  all  the  issues 
are  decided.  Until  then,  the  time  limited  for  an  appeal  will 
not  commence.  It  is  highly  probable  the  legislature  had  in 
view  these  cases,  in  making  the  provision  in  question.  Where 
leave  to  amend  is  given,  if  an  amendment  is  made  in  pursuance 
of  it,  the  decision  upon  the  demurrer  cannot  thereafter  be  re- 
viewed ;  and  it  is  perhaps  proper  that  the  party  should  be 
permitted  a  review  in  such  a  case  before  amending,  and  before 
final  judgment,  trusting  to  the  court  upon  deciding  the  appeal, 
if  the  decision  at  special  term  is  affirmed,  to  allow  him  the  like 
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privilege  of  amending  as  was  given  at  special  term — which  will 
usually  be  done,  where  the  appeal  was  in  good  faith.  When 
the  decision  is  to  part  only  of  a  complaint,  or  answer,  a  review 
of  the  decision,  before  bringing  the  issues  of  fact  to  trial,  is 
often  highly  important.  The  questions  of  fact  to  be  tried,  or 
the  necessity  of  a  trial  at  all,  may  depend  upon  the  decision. 

There  may  be  other  cases  to  which  the  provision  is  applica- 
ble. In  many  cases,  further  proceedings,  after  the  decision 
upon  the  demurrer,  are  necessary  "to  complete  the  judgment." 
(Code,  $  269.)  Whether  the  provision  extends  to  such  cases, 
or  what  are  its  limits,  further  than  as  above  stated,  no  intima- 
tion is  intended  now  to  be  given. 

The  motion  to  dismiss  the  appeal  must  be  granted,  with 
$10  costs. 


SUPREME  COURT. 
COOK  agt.  POMEROY. 

The  provision  of  §  349  of  the  Code,  allowing  an  appeal  "  from  an  order  made 
at  a  special  term,"  &.c.,  "  when  it  sustains  or  overrules  a  demurrer,"  is  ap- 
plicable to  all  cases  where  leave  to  amend  is  given,  in  connection  with  the 
decision  on  a  demurrer ;  and  also  to  decisions  on  demurrer  to  part  of  a  com- 
plaint, or  answer  containing  several  alleged  causes  of  action  or  defences. 

Monroe  General  Term,  1854. 

JOHNSON,  WELLES,  and  T.  R.  STRONG,  Justices. 

THIS  is  an  appeal  under  §  349  of  the  Code,  as  from  an  order, 
from  a  decision  entered  in  the  minutes,  after  a  trial  by  the  court 
at  a  special  term,  directing  judgment  for  the  plaintiff,  on  a  de- 
murrer taken  by  the  defendant  to  one  of  two  several  counts  or 
alleged  causes  of  action  in  the  complaint,  with  leave  to  the 
defendant  to  answer.  Upon  the1  appeal  being  moved  for  argu- 


222  NEW- YORK  PRACTICE  REPORTS. 

Butler  agt.  Wood. 

.  ment,  it  was  objected,  preliminarily,  that  the  appeal  will  not 
lie. 

J.  R.  Cox,  for  plaintiff'. 

DAVID  WRIGHT,  for  defendant. 

By  the  court — T.  R.  STRONG,  Justice.  In  Bauman  agt.  The 
New-York  Central  Railroad  Company,  (ante,  p.  218,)  decided  at 
the  present  term,  we  held,  that  an  appeal,  as  from  an  order  under 
§  349  of  the  Code,  from  a  decision  upon  a  trial  at  special  term, 
ordering  judgment  for  the  defendants  upon  a  demurrer  to  the 
entire  complaint,  no  leave  to  amend  being  given,  was  not  war- 
ranted ;  that  the  decision  was  a  judgment,  and  an  appeal  could 
be  taken  from  it  only  as  such.  We  also  expressed  the  opinion 
in  that  case,  and  briefly  stated  the  reasons  therefor,  although  the 
points  were  not  presented,  as  they  are  distinctly  in  this  case,  that 
the  provision  of  the  section  allowing  an  appeal  "  from  an  order 
made  at  a  special  term,"  &c.,  "when  it  sustains  or  overrules  a 
demurrer,"  is  applicable  to  all  cases  where  leave  to  amend  is 
given  in  connection  with  the  decision  on  the  demurrer,  and  also 
to  decisions  on  demurrer  to  part  only  of  a  complaint  or  answer, 
containing  several  alleged  causes  of  action  or  defences.  To 
that  opinion  we  adhere ;  and  it  follows,  that  the  objection  to 
the  appeal  in  this  case  is  not  well  taken. 

Objection  to  the  appeal,  as  not  warranted,  overruled. 


SUPREME  COURT. 
GEORGE  S.  BUTLER  agt.  ELIJAH  L.  WOOD. 

"Where  a  general  demurrer  is  interposed  to  two  distinct  causes  of  action  in 
slander,  if  either  cause  of  action  is  held  good,  the  demurrer  must  be  over-' 
ruled. 

In  this  case,  one  statement  of  the  cause,  of  action,  in  alleging  the  crime  of  pro- 
curing an  abortion  or  miscarriage,  held  to  be  destroyed  by  the  innuendo  ;  and 
the  other  statement  for  the  same  offence,  with  a  different  innuendo,  held  ac- 
tionable. 
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Monroe  Special  Term,  January,  1853. — Demurrer  to  com- 
plaint. 

The  action  is  for  verbal  slander.  The  complaint  contains 
two  counts  or  statements  of  causes  of  action,  which  are  suffi- 
ciently stated  in  the  opinion. 

SIMEON  B.  JEWETT,  for  defendant. 
JOHN  H.  M  ARTINDALK,  for  plaintiff". 

WELLES,  Justice.  The  complaint  alleges  and  sets  forth  two 
distinct  causes  of  action ;  and  the  demurrer  is  general  to  both 
of  them.  If  either  cause  of  action  is  good,  the  demurrer  must 
be  overruled. 

In  the  first  count,  the  words  charged,  without  the  innuendos, 
are  as  follows : 

"  I  believe  he  has  got  Mrs.  Brockway  down  there ;  I  am 
perfectly  satisfied  in  my  own  mind  that  she  is  down  there,  and  is 
pretty  sick  ;  and  that  what  Butler  is  running  down  there  so  much 
for,  he  knocked  her  up  ;  her  time  has  come  around,  and  he  is 
down  there  getting  a  child  away  from  her.  He  is  procuring 
an  abortion  upon  her." 

To  the  abo**e  expression,  u  her  time  has  come  around,"  is 
annexed  the  following  innuendo  :  ("  meaning  that  the  usual  pe- 
riod of  parturition  had  arrived.") 

The  plaintiff  has  thus  given  a  construction  to  that  portion  of 
the  words,  which,  it  seems  to  me,  precludes  the  idea  of  the 
commission,  or  an  attempt  to  commit  or  produce  an  abortion  or 
miscarriage.  Were  it  not  for  this  interpretation,  which  the 
plaintiff  has  adopted,  and  which  I  think  he  is  bound  by,  I 
should  have  been  of  the  opinion,  that  the  expression  referred 
to  might  well  be  construed  as  meaning  that  the  time  for  pro- 
ducing an  abortion  or  miscarriage  had  come  round.  I  under- 
stand that  there  is  •  a  time,  during  the  period  of  gestation,  or 
after  conception,  before  which  a  miscarriage  or  abortion  cannot 
be  produced,  or  a  time  when  it  can  be  accomplished  with  the 
greatest  safety  to  the  female,  and  that  the  foetus  must  be  formed, 
and  at  some  age  or  state,  in  order  to  be  able  to  produce  such 
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effect ;  at  least,  that  such  is  the  popular  notion,  and  that  is 
sufficient  for  this  purpose.  And  as  the  defendant  used  the 
word  abortion,  which  only  relates  to  a  premature  birth,  in  the 
same  connection,  he  intended  by  the  expression  "  her  time  has 
come  around,"  that  the  proper  or  best  time  for  producing  the 
abortion  had  arrived,  thus  making  it  relate,  either  to  the  stage 
of  the  pregnancy,  or  to  the  time  when  it  was  discovered. 

But,  it  seems  to  me,  the  plaintiff  has  precluded  himself  from 
the  benefit  of  this  construction,  by  his  express  allegation  of  the 
other,  to  wit  :*  that  the  time  for  the  delivery  of  a  mature  child 
had  arrived.  It  must,  therefore,  be  intended,  that  whatever 
act  or  offence  the  words  imputed,  it  was  something  done  at  the 
regular  period  of  parturition.  Adopting,  therefore,  the  plain- 
tiffs interpretation  of  the  words  in  the  first  count,  they  do  not 
impute  to  him  an  offence  involving  moral  turpitude,  for  which 
he  could  be  punished  criminally. 

In  the  second  count,  the  innuendo  to  the  words,  "  her  time 
has  come  around,"  is  as  follows  :  "  meaning  and  intending  that 
the  said  Ann  Brockway  had  gone  to  Rochester  to  be  delivered 
of  a  quick  child  ;"  and  then  it  is  added,  "  and  he  is  down 
there  getting  a  child  away  from  her.  He  is  down  there  pro- 
curing an  abortion  upon  her." 

These  words,  I  think,  are  actionable.  By  section  2  of  ch. 
260  of  Sess.  L.  of  1845,  (p.  286,)  any  person  who  shall  use 
any  means  whatever,  with  intent  thereby  to  procure  the  mis- 
carriage of  any  woman  pregnant  with  a  quick  child,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  county  jail,  not 
less  than  three  months,  nor  more  than  one  year. 

The  charge  is,  that  the  plaintiff  was  procuring  an  abortion 
upon  Mrs.  Brockway.  "Abortion"  is  defined  to  be  the  act 
of  miscarrying,  or  producing  young  before  the  natural  time, 
or  before  the  foetus  is  perfectly  formed  :  The  fostus  brought 
forth  before  it  is  perfectly  formed.  He  could  not  be  procuring 
an  abortion  without  using  some  means,  with  that  intent,  to  that 
end.  The  words  charged,  do,  therefore,  impute  to  the  plaintiff, 
in  substance,  the  offence  mentioned  in  the  statute.  That  of- 
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fence  clearly  involves  moral  turpitude,  and  is  punishable  by  in- 
dictment as  a  crime. 

As  the  last  count  is  good,  and  the  demurrer  general  to  both 
counts,  there  must  be  judgment  for  the  plaintiff,  with  leave  to 
the  defendant  to  answer  on  payment  of  costs. (a) 


SUPREME  COURT. 

JOHN  MOTT,  PHILIP  G.  WEAVER,  and  WILLIAM  RICHARDSON, 
agt.  SAMUEL  C.  DUNN,  GEORGE  A.  DOREMUS,  ALEXANDER 
M.  BAKER,  and  EDWIN  W.  DIMMOCK. 

Where  a  debt  is  not  disputed,  and  where  a  preliminary  judgment  and  execution 
would  be  of  no  use,  (there  being  actual  insolvency,)  it  is  competent  for  the 
creditor,  aa  the  law  now  stands,  in  cases  of  fraud,  or  contemplated  fraud, 
to  apply  at  once  for  an  injunction  and  receiver,  and  have  his  demand  liqui- 
dated and  paid  in  one  proceeding. 

That  is,  a  simple  contract  creditor,  on  a  claim  not  disputed,  before  resorting  to 
and  exhausting  his  remedy  by  judgment  and  execution,  may  interfere  with, 
and  arrest  the  disposal  of  his  debtor's  property,  (by  injunction,  receiver,  &c.,) 
and  call  him  to  account — and  with  him,  his  assignees — for  any  alleged  fraud 
or  illegality  in  its  transfer ;  thus  effecting,  in  one  suit,  what  formerly  required 
two  to  do. 

New  York  Special  Term,  December,  1854. 

THE  plaintiffs  in  this  case  were  partners  in  business,  and 
merchants  doing  business  in  the  city  of  New-York,  under  the 
name  and  firm  of  Mott,  Weaver  &  Richardson.  They 
brought  their  action,  and,  in  their  complaint  against  the  de- 
fendants, claimed  that  previous  to  the  28th  of  March,  1854, 
Dunn  and  Doremus  were  general  partners,  engaged  in  the  city 
of  New- York  and  elsewhere  in  the  business  of  purchasing  and 
selling  goods  and  merchandize,  under  the  name  and  firm  of 
Samuel  C.  Dunn  &  Co.  That  on  or  about  the  21st  of  October, 

(a)  The  above  decision  was  affirmed  on  appeal  to  the  general  term,  in  the 
7th  district,  in  March,  1854. 

VOL.  X.  15 
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1853,  the  defendants,  Dunn  &  Doremus,  made,  endorsed  and 
delivered  to  the  plaintiffs  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

"$953.35.  "JVeu>-Yorfr,  21st  Oct.,  1853.    ' 

"  Eight  months  after  date,  we,  the  subscribers,  of  New-York, 

state  of,  promise  to  pay,  to  the  order  of  ourselves,  nine  hundred 

and  fifty-three    dollars,  thirty-five  cents,   at  -  — ,   value 

received. 

"  SAMUEL  C.  DUNN  &  Co., 

"37  Dey-st." 

That,  on  or  about  the  24th  of  October,  1853,  the  said  Dunn 
&  Doremus  also  made,  endorsed  and  delivered  to  the  plaintiffs 
another  promissory  note  (setting  forth  a  copy  similar  to  the 
other,)  for  $558.23.  That  said  notes  had  not,  nor  had  either 
of  them,  or  any  part  thereof,  been  paid ;  that  the  plaintiffs 
were  then  the  holders  and  owners  ofc  the  same,  and  that  the 
defendants,  Dunn  &  Doremus,  were  justly  indebted  to  them 
thereupon  in  the  sum  of  $953.35,  with  interest  from  June  24, 
1854 ;  and  in  the  sum  of  $558.24,  with  interest  from  June  27, 
1854. 

That  the  plaintiffs,  at  the  request  of  the  defendants,  Dunn  & 
Doremus,  sold  and  delivered  to  the  latter,  goods  and  merchan- 
dize as  follows :  On  the  8th  Feb.,  1854,  to  the  amount  of  $13 
95  ;  on  the  llth  Feb.,  1854,  to  the  amount  of  $561.87  ;  on  the 
27th  Feb.,  1854,  to  the  amount  of  $122.64;  on  the  20th 
March,  1854,  to  the  amount  of  $69.66  ;  on  the  21st  March, 

1854,  to  the  amount  of  $12.30 ;  and  on  the  28th  March,  1854, 
to  the  amount  of  $82.29.     For  which  several  amounts  the  said 
Dunn  &  Doremus  promised  to  pay  the  plaintiffs,  but  had  failed 
and  neglected  so  to  do  ;  and  were  then  justly  indebted  to  the 
plaintiffs  therefor  in  the  sum  of  $862.90. 

That,  on  or  about  the day  of  April  last,  the  defendant, 

George  H.  Doremus,  sold  and  transferred  to  the  defendant, 
Samuel  C.  Dunn,  all  his  right,  title  and  interest  in  and  to  all 
the  property,  effects  and  assets  of  the  said  firm  of  Samuel  C. 
Dunn  &  Co.,  and  that  an  agreement  was  then  entered  into 
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between  said  Doremus  and  Dunn,  that  the  partnership  should 
be,  and  thereby  was  dissolved.  That,  at  the  time  of  such  sale 
and  dissolution,  the  said  firm  of  Samuel  C.  Dunn  &  Co.,  and 
said  Doremus  and  Dunn,  individually,  were  insolvent  and  unable 
to  pay  their  debts,  which  was  well  known  to  them. 

That,  on  the  18th  May  last,  said  Dunn,  for  himself  indi- 
vidually, and  the  firm  of  Samuel  C.  Dunn  &  Co.,  executed  and 
delivered  to  the  defendants,  Alexander  M.  Baker  and  Edwin 
W.  Dimmock,  a  general  assignment  of  all  their  property,  choses 
in  action,  &c.,  for  the  benefit  of  their  creditors,  (setting  out  a 
copy  of  it.)  That,  on  the  26th  May,  1854,  said  Doremus  exe- 
cuted, at  the  foot  of  said  assignment,  a  consent  and  ratification 
thereof. 

The  plaintiffs  claimed  and  averrea,  that  said  assignment  and 
transfer,  and  the  ratification  aforesaid,  were  made  and  entered 
into  for  the  purpose  of  delaying,  hindering,  and  defrauding  the 
creditors  of  the  said  firm,  and  were  fraudulent  and  void  as 
against  said  creditors.  That  soon  after  the  execution  of  the 
assignment,  &c.,  the  assignees  took,  and  then  held,  possession 
of  all  the  property  and  effects  intended  to  be  conveyed  by  said 
assignment. 

That  the  property  and  effects  included  in  and  covered  by  the 
assignment,  did  not  exceed  in  value  $50,000 ;  that  the  preferred 
debts  mentioned  in  the  schedules  A.  and  B.,  (attached  to  the 
assignment,)  amounted  to  about  $34,000 ;  and  that  the  whole 
indebtedness  of  said  firm  of  Samuel  C.  Dunn  &  Co.,  exceeded 
$111,000.  That  there  were  sundry  mortgages,  notes,  and 
choses  in  action,  which  belonged  to  the  said  late  firm  of 
Samuel  C.  Dunn  &  Co.,  and  included  in  the  assignment, 
amounting  to  a  sum  exceeding  $11,000,  which,  previous  to  the 
making  of  the  assignment,  had  been  hypothecated  by  said 
Dunn  to  various  individuals  and  firms,  and  were  then  held  by 
them  as  security  for  the  payment  of  small  sums,  borrowed  from 
such  individuals  and  firms  by  said  Dunn  for  said  firm,  and  on 
its  account ;  and  which  mortgages,  notes,  and  choses  in  action, 
the  creditors  of  said  firm  of  Samuel  C.  Dunn  &  Co.,  were  equit- 
ably entitled  to  redeem  and  obtain  possession  of,  and  apply  to 
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the  payment  of  their  just  claims  against  the  firm.  That  a  large 
portion  of  the  property  and  effects  included  in  the  assignment 
consisted  of  clothing  and  other  merchandize,  in  the  city  of 
New-York,  and  Charleston,  South  Carolina,  of  a  perishable 
nature,  to  the  estimated  value  of  about  $20,000;  and  that 
another  large  portion  consisted  of  accounts,  notes,  and  choses 
in  action,  against  various  individuals  and  firms,  of  the  value  of 
about  $30,000 ;  a  part  of  which  accounts,  notes,  and  choses  in 
action,  were  then  due,  and  the  remainder  were  from  time  to 
time  falling  clue  ;  and  that,  for  the  protection  of  the  interests  of 
the  creditors  of  the  firm  of  said  Samuel  C.  Dunn  &  Co.,  said 
goods  and  merchandize  ought  to  be  sold  and  converted  into 
money  without  delay,  and  the  said  accounts,  notes,  and  choses 
in  action,  should  be  collected  ;  and  for  that  purpose,  and  for 
the  protection  of  the  plaintiffs  and  others,  the  creditors  of  said 
firm,  the  said  property  and  effects  ought  to  be  placed  in  the 
hands  of  a  receiver,  to  be  appointed  by  the  court,  with  the 
usual  powers  in  such  cases. 

Wherefore,  the  plaintiffs  asked,  that,  by  the  judgment  ojf  the 
court,  the  defendants,  Samuel  C.  Dunn  and  George  H.  Dore- 
mus,  might  be  adjudged  and  declared  to  be  indebted  to  the 
plaintiffs,  and  required  to  pay  to  them  the  said  sum  of  $953.35, 
with  interest  from  the  24th  June,  1854;  the  sum  of  $558.23, 
with  interest  from  the  27th  June,  1854 ;  and  the  sum  of  $862 
91,  with  interest  from  the  time  of  the  commencement  of  this 
action,  and  the  costs  of  this  suit ;  and  that  the  said  plaintiffs 
have  judgment  therefor,  with  costs  ;  that  the  said  pretended 
assignment  and  ratification  thereof  be  declared  fraudulent  and 
void  ;  that  a  receiver  of  the  said  property  be  appointed,  with 
the  usual  powers ;  and  lhat  the  defendants,  Baker  and  Dimmock, 
be  required  to  render  an  account,  under  oath,  of  the  property 
and  effects  which  have  come  to  their  hands,  and  of  the  pro- 
ceeds of  the  same,  or  any  part  thereof,  and  to'  transfer  and 
deliver  the  same  to  such  receiver ;  that  out  of  the  proceeds  of 
the  said  property,  the  plaintiffs'  be  paid  the  amount  of  their 
said  claim,  with  costs  ;  and  that  the  plaintiffs  have  such  other 
and  further  relief  and  judgment  against  the  said  defendants, 
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respectively  or  collectively,  as  to  the  court  should  seem 
meet. 

The  defendants,  Alexander  M.  Baker  and  Edwin  W.  Dim- 
mock,  demurred  to  the  complaint.  First,  that  as  to  the  said 
defendants,  Baker  &  Dimmock,  the  court  had  not  jurisdiction 
of  the  subject  matter  of  the  action ;  because  the  plaintiffs  were, 
as  appeared  by  the  complaint,  only  simple  contract  creditors 
of  the  defendants,  Dunn  &  Doremus,  and  had  not  recovered 
judgment  for  the  demands  set  forth  in  the  complaint. 

Second,  That  there  was  a  defect  of  parties  plaintiffs  in  this  ; 
that  the  action,  if  sustainable  at  all,  could  only  be  brought  in 
the  names  of  the  plaintiffs  and  all  others,  the  creditors  of  the 
said  Dunn  &  Doremus,  who  were  willing  to  come  in  and  con- 
tribute to  the  expenses  of  the  suit. 

Third,  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants,  Baker  & 
Dimmock,  because, 

1st.  It  did  not  appear  by  the  complaint  that  the  plaintiffs 
had  ever  recovered  judgment  against  the  defendants,  Dunn  & 
Doremus,  for  the  several  demands  set  forth  in  the  complaint ; 
but  the  contrary  did  appear  by  said  complaint. 

2d.  The  complaint  did  not  set  forth  how,  or  in  what  manner, 
the  creditors  of  the  said  Dunn  &  Doremus  were  hindered,  de- 
layed, or  defrauded,  by  the  making  of  the  assignment  to  said 
Baker  &  Dimmock. 

3d.  It  did  not  appear  by  the  complaint,  on  what  ground,  or 
under  what  state  of  facts,  the  plaintiffs  claimed  the  said  assign- 
ment was  fraudulent  or  void,  as  against  the  plaintiffs,  or  the 
creditors  of  said  Dunn  &  Doremus. 

4th.  The  complaint  did  not  disclose  or  set  forth  the  grounds 
or  facts  on  which  the  plaintiffs  relied,  to  show  that  said  assign- 
ment was  made  to  delay,  hinder  or  defraud  the  plaintiffs,  or  the 
creditors  of  said  Dunn  &  Doremus. 

5th.  By  the  complaint,  it  appeared  affirmatively,  that  the 
assignment  made  by  said  Dunn  &  Doremus  to  Baker  &  Dim- 
mock,  was  a  good  and  valid  instrument,  and  had  vested  in  the 
assignees  a  good  and  valid  title  to  the  property  and  assets  in 
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said  assignment,  described  for  the  uses  and  upon  the  trusts  in 
said  assignment  specified. 

Fourth,  That  several  causes  of  action  were  improperly  united, 
because  the  several  demands  arising  on  contract  against  the 
defendants,  Dunn  &  Doremus,  were  improperly  united  with  an 
alleged  cause  of  action  against  the  defendants,  Baker  &  Dim- 
mock,  arising  from  an  alleged  fraudulent  assignment  by  said 
Dunn  &  Doremus  to  said  Baker  &  Dimmock. 

E.  P.  COWLES,  for  defendants,  Baker  Sf  Dimmock. 
WM.  CURTIS  NOTES,  for  plaintiffs. 

ROOSEVELT,  Justice.  This  action,  in  one  of  its  aspects,  is  of 
a  novel  character.  It  proceeds  upon  the  assumption,  that  a  credi- 
tor, before  resorting  to,  and"  exhausting,  the  ordinary  remedy 
by  judgment  and  execution,  may  interfere  with  and  arrest  the 
disposal  of  his  debtor's  property,  and  call  them  to  account — 
and  with  them  their  assignees — for  any  alleged  fraud  or  ille- 
gality in  its  transfer.  The  demand  of  the  plaintiffs,  it  is  true, 
is  not  disputed.  It  is  an  ordinary  case  of  goods  sold,  and 
promissory  notes.  Still,  for  aught  it  appears,  the  amount  might 
have  been  collected  by  an  ordinary  execution.  What  ground 
is  there  then,  it  may  be  asked,  for  a  complaint  in  the  nature  of 
a  bill  in  equity  ?  The  defendants  insist  that  there  is  none  ;  and 
that  the  demurrer  which  they  have  interposed  aught,  therefore, 
to  be  allowed,  and  the  complaint  dismissed. 

The  firm  of  Dunn  &  Doremus,  it  appears,  after  contracting 
the  debts  in  question,  became  insolvent,  and  was  dissolved 
by  a  transfer  from  Doremus  to  Dunn  of  all  his  interest  in  the 
partnership  effects.  Whereupon  Dunn,  signing  both  his  indi- 
vidual name,  and  that  of  Dunn  &  Co.,  a  few  weeks  after,  on 
the  18th  of  May  last,  made  an  assignment  to  Baker  &  Dim- 
mock,  of  all  the  assets  of 'the^rm,  in  trust  to  convert  the  same 
forthwith  into  money,  and  pay  the  creditors  according  to  the 
order  of  preferences  prescribed  in  the  instrument. 

This  assignment,  the  plaintiffs  aver,  was  made  to  delay,  hin- 
der and  defraud  the  creditors ;  and  they  insist  that,  as  against 
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the  creditors  of  the  firm,  it  is  void.  They  accordingly  demand, 
first)  a  judgment  for  their  debt ;  secondly,  a  judicial  determina- 
tion of  the  invalidity  of  the  assignment ;  thirdly,  the  appoint- 
ment of  a  receiver ;  fourthly,  an  order  to  compel  the  assignees 
to  render  an  account ;  and  lastly,  that  the  plaintiffs  may  be  paid 
the  full  amount  of  their  debt  and  costs  out  of  the  assets  or  their 
proceeds. 

On  the  face  of  the  assignment,  no  invalidity  appears.  This 
position  seems  to  be  conceded.  The  mere  creation  of  prefer- 
ences, however  objectionable  as  a  matter  of  sound  policy,  is 
not  illegal.  But,  in  this  case,  is  there  not  more  ?  The  actual 
"  purpose"  of  making  the  instrument,  it  is  averred,  and  by  the 
demurrer  it  is  admitted,  was  *'  fraudulent ;"  and  the  statute 
declares  that  every  transfer  made  with  such  a  purpose,  as 
against  the  parties  injured,  shall  be  adjudged  void.  It  may  be 
that  the  charge  on  this  point,  as  matter  of  pleading,  should 
have  been  made  more  specific.  That  is  a  defect,  however,  if 
it  exist,  which,  under  the  Code,  is  to  be  corrected  by  amend- 
ment, and  not  to  be  visited  with  dismissal.  A  summary  appli- 
cation, and  not  a  formal  demurrer,  is  the  remedy  prescribed. 

Assuming,  then,  the  assignment  to  have  been  fraudulent,  not 
in  law  merely,  but  in  actual  intent,  the  question  is,  and  it  is  the 
only  question,  can  a  partnership  creditor,  upon  the  mere  admis- 
sion of  his  debt,  in  a  case  of  conceded  insolvency,  file  a  bill  at 
one  and  the  same  time  judicially  to  establish  his  claim,  and  to 
set  aside  as  fraudulent  the  debtor's  dispositions  of  his  property 
— in  other  words,  is  one  suit,  as  the  law  now  stands,  admissi- 
ble, instead  of  the  two  which  were  formerly  supposed  to  be 
necessary  1 

Cheapness  and  dispatch  are  obviously  in  favor  of  the  prac- 
tice— and  simplicity  and  common  sense  would  seem  also  to  re- 
commend it.  Why,  it  may  be  said,  resort  to  the  idle  ceremony 
of  a  preliminary  judgment  and  execution,  in  a  case  where  nutta 
bona  must  be  the  inevitable  return.  Insolvency,  it  will  be  re- 
collected, is  admitted — insolvency  not  only  of  the  firm,  but  of 
"each  and  all  its  members."  In  the  case  of  limited  partner- 
ships, the  practice  has  been  repeatedly  allowed — even  before 
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the  Code — a  statute  passed,  it  should  be  borne  in  mind,  under 
an  express  constitutional  mandate,  making  it  the  duty  of  the 
legislature  "  to  revise,  reform,  simplify,  and  abridge  the  rules 
and  practice,  pleadings,  forms,  and  proceedings  of  the  courts 
of  record  of  this  state,"  and  to  be  interpreted,  therefore,  as  its 
title  also  imports,  in  the  spirit  of  that  mandate.  It  would  con- 
sequently be  no  great  stretch  of  remedial  justice — and  certainly 
no  violation  of  principle — since  the  Code,  to  extend  the  prac- 
tice, if  not  to  general,  at  least  to  quasi  limited  partnerships, 
such  as  that  of  Dunn  &  Co.  became,  after  the  assumption  by 
Dunn  of  all  the  liabilities,  and  with  them  all  the  assets  of  the 
firm. 

There  is,  moreover,  an  express  provision,  (the  last  clause  of 
section  219,)  which  would  seem  to  warrant  a  suit  embracing 
the  two  objects  in  one  proceeding.  It  declares  that  "  where, 
during  the  pendency  of  an  action,  it  shall  appear  by  affidavit, 
(a  sworn  complaint  is  an  affidavit,)  that  the  defendant  threatens, 
or  is  about,  to  remove  or  dispose  of  his  property  with  intent 
to  defraud  his  creditors,  a  temporary  injunction  maybe  granted 
to  restrain  such  removal  or  disposition," — an  injunction,  as  I 
read  it,  not  only  in  favor  of  a  judgment  creditor,  but  in  favor 
of  any  creditor  who  may  be,  and  in  the  opinion  of  the  court 
upon  the  facts  stated,  will  be  injured  by  the  fraud. 

Now,  as  to  their  creditors,  Dunn  &  Co.  are  still  the  owners 
of  the  property,  and  any  disposition  by  the  assignees,  with 
their  assent,  will  be  a  disposition  by  them.  And  assuming,  as 
we  must,  the  truth  of  the  allegations  in  the  complaint,  it  will 
be  a  fraudulent  disposition.  It  is  a  disposition,  moreover, 
which  the  contents  of  the  assignment  clearly  show  that  "  the 
defendants  threaten  or  are  about"  to  make.  Why  then  may 
they  not  be  enjoined  ?  And  how  can  the  debtors  (the  Code  says 
defendants,)  be  effectually  enjoined,  unless  their  assignees  are 
also  made  parties  1  If  not  parties,  and  given  an  opportunity 
to  be  heard,  the  assignees  wrould  not  be  bound  by  the  order  of 
the  court.  The  injunction  in  that  case  would  operate  only  on 
the  debtors.  In  effect,  it  would  be  a  brutum  fulmen.  What 
right  then  have  the  assignees  to  demur  1  the  assignors  make  no 
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objection  that  they  are  made  parties  to  a  suit  in  which  they 
are  so  clearly  entitled  to  be  heard.  What  right  have  they  to 
object  that  the  plaintiffs  have  not  first  exhausted  their  ordinary 
common  law  remedies  against  their  debtors,  when  their  debtors 
make  no  such  objection  themselves?  And  that,  under  a  system 
of  procedure  which  "  abolishes  the  forms  of  the  common  law," 
and  all  "  distinction  between  legal  an  equitable  remedies ;" 
and  whose  sole  and  avowed  object  is  "  to  simplify  and  abridge 
the  practice,  pleadings  and  proceedings — as  contradistinguished 
from  the  strengthening  and  perpetuating  of  the  idle  ceremonials 
— of  the  courts  of  this  state  1" 

Upon  the  whole,  my  conclusion  is  that,  where  the  debt  is  not 
disputed,  and  where  a  preliminary  judgment  and  execution 
would  be  of  no  use,  it  is  competent  to  the  creditor,  as  the  law 
now  stands,  in  cases  of  a  fraud  or  contemplated  fraud,  to  apply 
at  once  for  an  injunction  and  receiver,  and  have  his  demand 
liquidated  and  paid  in  one  proceeding. 

Demurrer  overruled,  and  judgment  for  plaintiffs  with  costs, 
unless  the  defendants,  in  twenty  days,  put  in  an  answer,  and 
pay  the  costs  of  the  demurrer. 


SUPREME  COURT. 

COURTLANDT  PARKER  and  others  agt.  JOHN  TOTTEN  and 
WILLIAM  TOTTEN. 

The  mere  holder  of  a  negotiable  promissory  note,  who  has  no  interest  in  it,  can 
not  now  maintain  an  action  upon  it.  Such  action  can  only  be  prosecuted  in 
the  name  of  the  owner  of  the  note,  or  the  real  party  in  interest. 

Hence,  the  necessity  of  a  statement,  in  the  complaint,  of  the  facts  constituting  the 
cause  of  action  of  the  plaintiff's  title;  or,  in  other  words,  his  right  of  ac- 
tion against  the  defendant. 

Where  the  statement  of  the  cause  of  action  in  the  complaint  was,  that  "  John 
Totten  delivered  the  note  to  William  Totten,  who  thereupon  endorsed  the 
same,  and  duly  delivered  it.  And  said  note,  before  it  became  due,  was  duly 
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delivered  to,  and  came  into  the  possession  of,  the  plaintiffs" — held,  entirely  in- 
sufficient. 

1st.  In  what  manner  did  the  payee  endorse  it  ?    In  blank,  or  specially  ? 

2d.  To  whom,  and  by  whom,  was  the  note  delivered  ?  Mere  delivery  is  nothing, 
unless  made  by  some  person  having  the  power  to  confer  title. 

3d.  For  what  purpose  was  the  note  delivered  to  the  plaintiffs?  And  it  is  not 
even  alleged  that  it  was  endorsed  to  the  plaintiffs. 


Kings  Special  Term,  November,  1854. 

THIS  action  is  brought  upon  two  promissory  notes.  The 
complaint  alleges  the  making  of  one  of  the  notes  by  the  de- 
fendant, John  Totten,  payable  to  the  order  of  the  defendant, 
William  Totten,  at  the  Commercial  Bank  of  Perth  Amboy. 
It  then  states  that  John  Totten  delivered  the  note  to  William 
Totten,  "  who  thereupon  endorsed  the  same,  and  duly  delivered 
it.  And  said  note,  before  it  became  due,  was  duly  delivered 
to,  and  came  into  the  possession  of,  the  plaintiffs." 

The  cause  of  action  upon  the  other  note  is  separately  and 
similarly  stated. 

The  defendants  have  demurred  to  the  complaint.  And  'in 
their  demurrer,  after  the  general  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
they  specify  the  following  grounds  : — 

1st.  That  it  does  not  appear  to  whom  the  said  William  Tot- 
ten endorsed  or  delivered  either  of  the  notes  in  the  complaint 
mentioned. 

2d.  It  does  not  state  that  either  of  said  notes  was  endorsed 
or  delivered  to  the  plaintiffs  by  the  said  William  Totten,  or  by 
any  lawful  owner  or  holder  thereof. 

3d.  It  does  not  state  by  whom  either  of  said  notes  were  de- 
livered to  the  plaintiffs,  nor  that  either  of  them  was  endorsed 
to  the  plaintiffs,  nor  that  the  plaintiffs  are  the  lawful  owners  or 
holders  thereof;  or  are  the  parties  in  interest,  or  have  any 
right  to  maintain  an  action  thereon. 

4th.  It  does  not  state  how  the  notes,  or  either  of  them,  came 
into  the  possession  of  the  plaintiffs;  nor  whether  they,  or 
either  of  them,  were  delivered  or  transferred  to  the  plaintiffs 
for  a  valuable  consideration,  or  that  the  plaintiffs  were  the 
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owners  or  endorsees  of  either  of  said  notes  at  the  commence- 
ment of  this  action." 

The  plaintiffs  now  move  for  judgment,  upon  the  ground  of 
the  frivolousness  of  the  demurrer. 


J.  M.  VAN  COTT,  for  plaintiffs. 
LOTT  CLARK,  for  defendants. 

ROCKWELL,  Justice.  This  demurrer  is  far  from  being  frivo- 
lous. Before  the  Code,  it  was  not  necessary  that  an  action 
upon  a  promissory  note,  payable  to  bearer,  or  endorsed  in  blank, 
should  be  prosecuted  in  the  name  of  the  owner,  or  real  party 
in  interest.  Where  the  note  was  endorsed  in  blank,  the  owner 
had  a  right  to  fill  up  the  endorsement  with  any  name  he  pleased, 
and  the  person  whose  name  was  so  inserted  would  be  deemed 
on  the  record  as  the  legal  owner ;  and  if  not  so  in  fact,  he  could 
sue  as  trustee  for  the  person  having  the  real  interest.  The 
defendant  was  responsible  to  the  person  whose  name  was  so 
inserted  in  the  blank  endorsement.  (Lovett  agt.  Evertson, 
11  John.  R.  52  ;  Okott  agt.  Rat/done,  5  Wend.  494 ;  Gage  agt. 
Kendall,  15  Wend.  640;  Guernsey  agt.  Burns,  25  Wend.  411.) 

But  the  Code  now  provides  that  actions  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest ;  and  this  general  pro- 
vision includes  actions  upon  negotiable  bills  and  notes ;  and 
such  actions  are  not  included  among  the  exceptions  contained 
in  a  subsequent  section.  (Code,  §§  111,  113.) 

The  mere  holder  of  a  negotiable  promissory  note,  who  has 
no  interest  in  it,  cannot  therefore  now  maintain  an  action  upon 
it.  Such  action  can  only  be  prosecuted  in  the  name  of  the 
owner  of  the  note,  or  the  real  party  in  interest. 

How  does  it  appear  that  the  present  action  is  prosecuted  in 
the  name  of  the  real  party  in  interest  1  A  statement,  in  a  com- 
plaint, of  the  facts  constituting  a  cause  of  action,  must  embrace 
the  plaintiff's  title  ;  or,  in  other  words,  his  right  of  action  against 
the  defendant.  Without  this,  a  statement  of  a  cause  of  action 
is  a  mere  legal  abstraction,  which  can  furnish  no  foundation  for 
an  action  or  other  proceeding  in  a  court  of  justice. 
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In  this  case,  the  plaintiffs  have  attempted  to  allege  a  right 
of  action  in  themselves  upon  these  notes,  by  stating  severally, 
in  the  first  place,  the  delivery  of  the  note  to  the  payee.  Then 
that  the  payee  endorsed  it,  and  duly  delivered  it.  But  in  what 
manner  did  the  payee  endorse  1  Did  he  endorse  in  blank,  thus 
rendering  the  note  payable  to  the  bearer ;  or  specially,  thereby 
transferring  it,  or  directing  and  appointing  the  money  due 
thereon  to  be  paid  to  some  particular  person  ?  And  to  whom 
was  the  note  delivered  1  Upon  all  these  points  the  complaint 
is  utterly  silent. 

It  then  goes  on  to  state,  that  the  note,  before  it  became  due, 
was  duly  delivered  to,  and  came  into  the  possession  of  the 
plaintiffs ;  but  by  whom  delivered,  is  not  stated.  Mere  de- 
livery is  an  immaterial  ceremony,  unless  made  by  some  person 
having  power  or  authority  to  confer  title.  Delivery  is  often 
essential  to  perfect  title.  But  in  such  cases  it  accompanies  a 
sale,  gift,  or  other  disposition  of  property.  It  is  the  accessory, 
not  the  principal.  And  for  what  purpose  was  the  note  deliv- 
ered to  the  plaintiffs?  It  is  just  as  easy  to  infer  that  it  was  de- 
livered to,  and  received  by  them,  as  agents  or  attorneys  for 
collection,  as  owners.  It  is  not  even  alleged  that  it  was  en- 
dorsed to  the  plaintiffs.  And  even  if  it  had  been,  such  en- 
dorsement might  have  been,  in  legal  effect,  a  mere  direction, 
or  appointment  to  pay  the  money  due  upon  the  note  to  the 
plaintiffs,  for  the  use  and  benefit  of  the  real  party  in  interest. 
An  endorsement  for  such  a  purpose  is  an  ordinary  business 
transaction.  It  takes  place  whenever  a  note  is  deposited  with 
a  bank  for  collection.  And  in  such  a  case,  if  the  note  is  not 
paid  by  the  maker,  no  one,  as  the  law  now  is,  but  the  owner, 
or  real  party  in  interest,  can  prosecute  an  action  upon  it. 

If  there  is  no  actual  defect  in  the  plaintiffs'  title,  or  right  of 
action  upon  these  notes,  it  will  be  very  easy  for  them,  by 
proper  averments,  to  obviate  the  objection  to  the  complaint, 
above  suggested. 

All  that  I  can  now  decide  is,  that  the  demurrer  is  not  frivo- 
lous. 

Plaintiffs'  motion  for  judgment  denied,  with  $10  costs. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  BUFFALO  AND 
BATAVIA  PLANK  ROAD  COMPANY  agt.  THE  COMMISSIONERS 
OF  HIGHWAYS  OF  THE  TOWN  OF  LANCASTER. 

By  the  act  to  amend  the  act  to  provide  for  the  incorporation  of  companies  to 
construct  plank  roods,  &c.,  passed  July  21,  1353,  it  is  provided,  that  every 
person  liable  to  do  highway  labor,  living  or  owning  property  on  the  line  of 
any  plank  road  of  this  state,  may,  on  making  application  in  writing  to  the 
commissioners  of  their  respective  towns,  on,  or  any  day  previous  to  the  time 
of  making  the  highway  warrants  by  such  commissioners,  be  assessed  the  ap- 
portionment of  highway  labor  for  such  property  upon  such  plank  road ;  and 
the  commissioner  or  commissioners  may  assess  such  person  for  the  land  or 
property  owned  by  him,  in  or  upon  the  line  of  such  plank  road,  and  apportion 
the  amount  of  highway  labor  upon  such  plank  road,  as  a  separate  road  dis- 
trict. 

The  question  is,  where  such  an  application  is  made  to  the  commissioners, 
whether  the  act  is  imperative  upon  them  to  grant  it ;  or  whether  they  have  a 
discretion  to  apportion  the  labor  to  the  plank  road  or  not.  In  other  words, 
whether,  in  the  act,  "  may"  must  be  construed  "  must." 

Held,  that,  by  the  true  construction  of  the  act,  taking  into  consideration  the 
probable  intention  of  the  legislature,  in  reference  to  the  whole  subject,  the 
power  conferred  upon  the  commissioners  is  discretionary  ;  and  they  cannot 
be  compelled  to  exercise  it. 

The  subject  in  reference  to  the  construction  of  statutes,  where  "may"  is  to  be 
construed  "  must,"  or  "  shall,"  examined. 

Erie  Special  Term,  May,  1854. 

AT  a  late  special  term,  upon  the  petition  and  other  papers  of 
the  Buffalo  and  Batavia  Plank  Road  Company,  an  order  was 
made,  requiring  the  commissioners  of  highways  of  Lancaster 
to  show  cause,  at  this  special  term,  why  a  mandamus  should 
not  issue  against  them,  to  compel  them  to  assess  certain  per- 
sons for  land  and  property  owned  by  them  upon  the  line  of  the 
plank  road,  and  to  apportion  such  highway  labor  upon  the 
Buffalo  and  Batavia  Plank  Road,  as  a  separate  road  district ; 
such  persons  having  made  application  to  the  commissioners  for 
that  purpose,  pursuant  to  the  provisions  of  an  act  to  amend  an 
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act  to  provide  for  the  incorporation  of  companies  to  construct 
plank  roads,  &c.,  &c.,  passed  July  21,  1853. 

The  plank  road  company  now  moved  for  a  mandamus,  and  the 
commissioners  showed  cause  against  the  motion. 

GEORGE  L.  MARVIN  and  JOHN  GANSON,  for  petitioners. 
JOHN  TALCOTT,  for  commissioners  of  highways. 

MARVIN,  Justice.  By  the  act  to  amend  the  act  to  provide 
for  the  incorporation  of  companies  to  construct  plank  roads, 
&c.,  passed  July  21.  1853,  it  is  provided  that  every  person 
liable  to  do  highway  labor,  living  or  owning  property  on  the 
line  of  any  plank  road  of  the  state,  may,  on  making  application 
in  writing  to  the  commissioners  of  their  respective  towns,  on, 
or  any  day  previous  to  the  time  of  making  the  highway  warrants 
by  such  commissioners,  be  assessed  the  apportionment  of  high- 
way labor  for  such  property  upon  such  plank  road ;  and  the 
commissioner  or  commissioners  may  assess  such  person  for  the 
road  or  property  owned  by  him  in  or  upon  the  line  of  such 
plank  road,  and  apportion  the  amount  of  highway  labor  upon 
such  plank  road,  as  a  separate  road  district.  By  the  second 
section  of  the  act,  it  is  made  the  duty  of  the  commissioners  to 
make  a  separate  list  of  such 'persons,  and  land  or  property  so 
assessed,  and  deliver  it  to  one  of  the  directors  of  the  plank 
road,  who  shall  have  the  labor  worked  on  the  plank  road,  &c. 
The  person  assessed  may  commute,  &c. 

The  plank  road  company  insists  that,  when  the  persons,  de- 
scribed in  the  act,  make  application  to  the  commissioners,  the 
commissioners  are  bound  to  assess  such  persons,  and  apportion 
the  amount  of  their  labors,  for  the  property  mentioned  upon 
the  plank  road.  In  other  words,  that  the  act  is  imperative  upon 
the  commissioners,  and  that  they  have  no  discretion,  after  the 
application  in  writing  has  been  made  by  the  person  liable  to 
do  highway  labor,  and  living  or  owning  property  upon  the  line 
of  the  plank  road.  The  commissioners  maintain  the  converse 
of  this  position,  and  claim  that  they  have  a  discretion  whether 
they  will  apportion  the  labor  to  the  plank  road  or  not. 
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In  Newburgh  Turnpike  Co.  agt.  Miller,  (5  John.  Ch.  R.  113,) 
Chancellor  KENT  says,  that  in  respect  to  statutes,  the  rule  of 
construction  seems  to  be,  that  the  word  may  means  must,  or 
shall,  only  in  cases  where  the  public  interest  and  rights  are 
concerned,  and  wheifthe  public  or  third  persons  have  a  claim, 
de  jure,  that  the  power  should  be  exercised.  He  deduced 
this  general  rule  from  an  examination  of  the  English  cases. 
The  same  general  rule  is  reiterated  in  Malcom  agt.  Rogers, 
(5  Cow.  JR.  188,)  and  cases  are  cited  in  illustration  of  the  rule. 
(See,  also,  Mayor  of  New-York  agt.  Furge,  3  Hill  614;  and 
Minor  agt.  The  Mechanics'  Bank  of  Alexandria,  1  Pet.  R.  63.) 
In  the  last  case,  it  was  provided,  in  the  charter  of  the  bank, 
"  that  the  capital  stock  of  said  corporation  may  consist  ol 
$500,000."  It  was  argued  that  may  meant  must.  The  court 
say  "  such  a  construction  is  proper,  in  all  cases  where  the  legis- 
lature mean  to  impose  a  positive  and  absolute  duty,  and  not 
merely  to  give  a  discretionary  power ;  tljat  no  general  rule  can 
be  laid  down  upon  this  subject,  further  than  that  that  exposition 
ought  to  be,  adopted  in  this,  as  in  other  cases,  which  carries 
into  effect  the  true  intent  and  object  of  the  legislature  in  the 
enactment.  The  ordinary  meaning  of  the  language  must  be 
presumed  to  be  intended,  unless  it  would  manifestly  defeat  the 
object  of  the  provision."  And  the  court  in  that  case  gave  to 
the  word  may  its  ordinary  meaning.  (See,  also,  New-York  and 
Erie  Railroad  agt.  Coburn,  6  How.  Pr.  R.  223.)  The  princi- 
ples deducible  from  the  cases,  are,  as  I  understand,  that  may, 
when  used  in  a  statute  to  confer  power  upon  public  bodies  or 
officers  to  do  a  thing,  and  the  public  have  an  interest  that  the 
things  be  done  ;  or  an  individual  has  a  claim  de  jure  that  the 
power  should  be  exercised  ;  imposes  a  duty  upon  the  public 
body  or  officer,  and  is  to  be  construed  as  imperative.  If  the 
rights  and  interests  of  the  public  are  not  concerned,  or  private 
persons  have  no  lawful  claim  and  interest  in  the  exercise  of 
the  power,  the  word  may,  by  which  the  power  is  conferred, 
should  receive  its  ordinary  meaning,  and  it  should  be  construed 
as  conferring  a  discretionary  power  upon  the  officer  or  public 
body.  Public  bodies  and  officers  are  often  empowered  to  do 
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things  and  perform  acts  by  direct  and  proper  terms.  Thus, 
they  are  authorized  and  empowered,  or  it  is  declared  that  it 
shall  be  lawful,  to  do  certain  things,  without,  in  terms,  making 
it  their  duty.  (Mayor  of  New-  York  agt.  Purge,  supra,  belongs 
to  this  class.  So  in  Rex  agt.  Barlow,  2  Salk.  609  ;  and  5  J. 
Ch.  R.,  112.)  The  rule  of  construction  is  the  same  in  these 
cases,  as  in  those  where  the  power  is  conferred  by  the  word 
may;  and  the  principles  by  which  to  ascertain  whether  a  duty  to 
execute  the  power  is  raised,  are  the  same.  If  the  rights  and 
interests  of  the  public,  or  the  claim  of  an  individual,  are  such  as 
to  impose  a  duty  upon  the  officer,  or  public  body,  to  act ;  then 
the  statute,  giving  the  power,  is  construed  as  imperative  ;  other- 
wise, as  discretionary.  An  English  statute  declared  that  the 
sheriff  may  take  bail,  and  it  was  held  that  he  must  take  bail. 
This  may  be  taken  as  a  case  illustrating  the  rule  of  construction 
when  a  private  person  has  a  claim,  de  jure,  that  the  power  be 
exercised.  The  individual  arrested  had  a  right,  by  the  law  of 
the  land,  to  give  bail  and  be  discharged,  and  the  sheriff  was 
entrusted  with  the  power  to  take  bail,  and  it  was  held  to  be 
his  duty  to  exercise  the  power,  and  therefore  the  language  of 
the  act  was  construed  as  imperative. 

With  these  principles  in  view,  let  us  inquire  whether  the 
statute  has  imposed  upon  the  commissioners  of  highways  the 
duty  to  apportion  the  highway  labor  in  question  upon  the 
plank  road,  as  a  separate  road  district.  In  construing  statutes,  it 
is  a  leading  rule  to  endeavor  to  ascertain  the  intention  of  the 
legislature ;  and,  with  this  object  in  view,  it  is  often  important 
to  examine  not  only  the  particular  statute  upon  which  the  ques- 
tion arises,  but  other  statutes  touching  the  subject  matter,  and 
especially  those  supposed  to  be  affected  by  the  new  enactment. 
We  should,  in  considering  the  act  of  1853,  keep  in  mind  the 
highway  laws,  and  the  powers  and  duties  of  highway  commis- 
sioners. 

As  we  have  seen,  by  the  act  of  1858,  (Sess.  Laws  of  1853, 
1206,)  the  person  liable  to  do  highway  labor,  living  or  owning 
property  on  the  line  of  a  plarik  road,  may,  on  making  application 
to  the  commissioners,  be  assessed  to  work  upon  the  plank  road ; 
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and  then  the  commissioners  may  assess  such  person  for  certain 
property,  and  apportion  the  amount  of  highway  labor  upon  the 
plank  road. 

If  the  language  here  used  is  to  receive  its  ordinary  and  usual 
meaning,  it  is  not  imperative.  First,  the  tax-payer  is  to  decide 
whether  he  is  willing  to  work  his  highway  labor  upon  the  plank 
road.  Until  he  makes  application  in  writing,  the  commission- 
ers have  no  power  to  act  in  the  matter.  All  agree  that  it  is 
not  imperative  upon  the  person,  liable  to  do  highway  labor,  to 
make  any  application  to  the  commissioners.  After  this  appli- 
cation is  made,  the  commissioners  have  jurisdiction,  and  may 
act.  They  are  public  officers,  having,  by  law,  important 
powers,  and  upon  whom  are  imposed  important  duties.  But, 
at  this  point,  let  us  ascertain  whether  the  public  interests  and 
rights  are  answered,  and  whether  the  public,  or  third  persons, 
have  a  claim,  dejure,  that  the  commissioners  should  exercise 
the  power,  and  apportion  the  labor  to  the  plank  road.  I  can- 
not see  that  the  public  have  any  interest,  right,  or  claim,  that 
is  to  be  advanced  in  the  apportionment  of  the  labor  to  the 
plank  road.  On  the  contrary,  I  can  see  that  the  rights  of  the 
public  may  be  injuriously  affected,  by  withdrawing  from  the 
public  highways  the  labor  which  otherwise  would  be  expended 
upon  them.  They  are  free  ways,  used  by  the  public  and  all 
persons,  and  in  their  maintenance  the  public  have  a  deep  in- 
terest. They  belong  to  the  public,  and  the  commissioners  are 
charged  with  the  duty  of  maintaining  them. 

Has  the  private  person,  "  liable  to  do  highway  labor,"  and  who 
makes  the  application  to  the  commissioners,  any  claim)  dejure^ 
to  perform  his  highway  labor  upon  the  plank  road?  He  has 
not,  unless  this  statute  gives  him  the  right.  In  my  opinion, 
the  legislature  did  not  intend  to  confer  upon  him  the  absolute 
right  to  perform  his  highway  labor  upon  the  plank  road,  and 
thus  deprive  the  commissioners  of  all  discretion  in  the  matter. 
I  do  not  see  that  he  has  any  particular  interest  in  working 
upon  the  plank  road — a  road  belonging  to  a  private  corpora- 
tion, upon  which  the  traveller  pays  toll.  I  am  not  able  to  see 
how  the  private  interests  of  the  tax  payer  is  to  be  advanced 

VOL.  X.  16 


242          NEW- YORK  PRACTICE  REPORTS. 

Buffalo  Plank  Road  Co.  agt.  Commissioners  of  Highways,  &c. 

by  permitting  him  to  work  upon  the  property  of  the  private 
corporation.  It  does  not  appear  that  he  is  to  derive  any  benefit 
not  common  to  the  whole  public.  I  cannot  see  that  he,  as  a 
private  person,  has  any  claim,  dejure,  or  legal  right,  that  is  to 
be  injuriously  affected  by  not  permitting  him  to  work  out  his 
highway  tax  upon  the  plank  road. 

The  plank  road  company  is  a  private  corporation,  owning 
the  road,  and  having  a  right  to  charge  and  collect  tolls  from 
those  who  use  it.  Has  this  corporation  a  claim,  dejure,  to  the 
highway  labor  in  question  1  The  corporation  must  show  this 
right  before  it  can  have  a  mandamus.  Does  the  law  give  to 
these  corporations  the  right  to  this  labor,  when  the  person  liable 
to  do  highway  labor,  &c.,  shall  make  the  application  to  the 
commissioners  ?  In  my  opinion,  the  law  does  not  confer  upon 
them  any  such  claim  or  right.  They  are  not,  by  the  applica- 
tion of  the  tax  payer,  vested  with  a  legal  right  to  the  tax ; 
and,  unless  they  are,  they  cannot  compel  the  commissioners  to 
"  apportion  "  the  highway  labor  to  them. 

After  a  careful  consideration  of  the  statute,  I  am  not  able  to 
perceive  that  the  public  have  interests  or  rights  ;  or  that  the 
tax  payer,  or  the  corporation,  has  any  lawful  claim,  which 
make  it  imperative  upon  the  commissioners  of  highways  to 
assess  the  applicant  for  the  land  or  property  owned  by  him,  in 
or  upon  the  line  of  the  plank  road,  and  apportion  the  amount 
of  highway  labor  upon  the  plank  road  as  a  separate  road  dis- 
trict. The  commissioners  have  the  power  to  do  so ;  but  this 
power  is  discretionary,  and  they  cannot  be  compelled  to  exer- 
cise it.  There  is  nothing  imperative  in  the  first  section  of  the 
act.  The  person  liable  to  do  highway  labor  may,  on  making 
application,  be  assessed ;  and  the  commissioners  may  assess 
and  apportion,  &c.  The  proper  construction  of  the  section,  I 
think,  is,  that  the  tax  payer  may,  if  he  desires  it,  be  assessed 
to  work  upon  the  plank  road,  in  case  the  commissioners  of 
highways  consent  to  such  work  being  so  apportioned.  The 
commissioners  have  no  power  thus  to  apportion  the  labor,  until 
the  tax  payer,  by  his  application,  consents.  They  have  then  a 
discretionary  power,  which  they  may  exercise  or  not.  The  second 
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section  makes  it  their  duty  to  make  a  separate  list  of  such  per- 
sons, and  such  land  or  property  so  assessed,  and  deliver  it  to 
one  of  the  directors  of  the  plank  road.  This  duty  is  not  im- 
posed, unless,  in  the  exercise  of  the  power  conferred  in  the  first 
section,  they  shall  have  assessed  such  person,  &c.,  and  appor- 
tioned the  highway  labor  upon  the  plank  road.  It  seems  to  me, 
that  it  would  be  unwise  legislation  to  deprive  the  commissioners 
of  highways  of  all  control  over  the  highway  labor  of  those  per- 
sons living  or  owning  property  on  the  lines  of  plank  roads 
owned  by  private  corporations.  The  labor  necessary  for  the 
maintenance  of  public  highways  in  the  neighborhood  might  be 
withdrawn  to  the  great  prejudice  of  the  public,  and  the  public 
highways  might  become  impaired.  On  the  other  hand,  it  may 
be  very  proper,  that  a  portion  of  the  highway  labor  of  those 
living  or  owning  property  upon  plank  roads,  should  be  applied 
upon  the  plank  road ;  and  there  may  be  cases  when  all  this 
labor  may  very  properly  be  expended  upon  the  plank  road, 
without  injury  to  the  public,  or  public  highways  in  the  town. 
The  power  to  apportion  the  labor,  after  the  tax  payer  has  made 
his  application,  is  therefore  very  properly  confided  to  the  high- 
way commissioners,  who  have  charge  of  all  the  highways  in 
their  town.  They  should  exercise  this*  power  discreetly.  But, 
as  the  power  is  discretionary,  the  courts  cannot  control  it. 

In  the  present  case,  it  appears  that  the  commissioners  have 
assessed  more  than  half  of  the  persons  making  application, 
and  have  apportioned  their  labor  to  be  done  upon  the  plank 
road,  and  have  made  out  the  list  pursuant  to  the  statute.  The 
commissioners  have  regarded  the  power  as  discretionary,  and  in 
this  I  think  they  have  given  to  the  statute  its  true  construction. 
This  view  is  strengthened  by  referring  to  our  highway  system, 
by  which  the  care  and  superintendence  of  highways  and  bridges 
are  given  to  the  commissioners  of  highways.  (1  R.  S.  501,  §  1.) 
It  is  made  their  duty  to  keep  them  in  repair ;  to  divide  the 
town  into  road  districts — annually,  if  they  think  it  necessary ; 
and  to  assign  to  each  of  the  districts  such  of  the  inhabitants 
liable  to  work  on  highways  as  they  shall  think  proper — having 
regard  to  the  proximity  of  residence,  as  much  as  may  be. 
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It  here  appears  that  the  commissioners  have  power  over  all 
the  highway  labor  of  the  town,  and  may  assign  it  in  such  por- 
tions as  they  please  to  the  different  road  districts.  They  are, 
however,  admonished  to  regard  the  proximity  of  residence  of 
those  who  are  to  perform  the  labor  as  much  as  may  be.  The 
power  to  make  the  districts,  and  assign  the  inhabitants  to  the 
districts,  must  be  exercised  by  them;  but,  in  exercising  this 
power,  they  act  upon  their  own  judgment  and  discretion.  In 
my  opinion,  the  legislature  did  not  intend,  by  the  act  of  1853, 
to  withdraw  this  discretionary  power  of  the  commissioners  over 
the  highway  labor  of  their  town,  and  compel  them,  in  any  con- 
tingency, to  apportion  portions  of  the  labor  to  plank  roads 
passing  through  the  town. 

The  motion  for  mandamus  must  be  denied,  with  $10  costs. 


SUPREME  COURT. 

JOHN  A.  TARRANT,  Admr.,  &c.,  agt.  NICHOLAS  QUACKENBOS 

and  others. 

An  action  brought  by  a  plaintiff  against  a  defendant,  the  holder  of  a  mortgage, 
for  the  purpose  of  declaring  void  and  cancelling  the  mortgage,  does  not  stay 
the  defendant  from  instituting  a  suit  against  that  plaintiff  and  others,  to  fore- 
close the  mortgage. 


New-  York  Special  Term,  Jlug.,  1853. 

MOTION  made  by  the  defendants  for  an  injunction,  restrain- 
ing the  plaintiff  from  the  further  prosecution  of  this  action, 
until  the  final  determination  of  the  issue  in  a  cause  now  pend- 
ing in  the  superior  court  of  the  city  of  New  York,  in  which  the 
above-named  defendant,  Nicholas  Quackenbos,  is  plaintiff,  and 
tire  above-named  plaintiff  is  defendant. 

A.  J.  WILLARD,  for  motion. 
JOHN  E.  DEVELINT  opposed. 
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MORRIS,  Justice.  The  papers  used  upon  the  argument  of 
this  motion,  show  the  following  facts  : — 

On  the  llth  of  November,  1852,  Nicholas  Quackenbos,  one 
of  the  defendants  in.  this  cause,  instituted  a  suit  in  the  superior 
court  of  the  city  of  New- York,  against  John  A.  Tarrant,  the 
plaintiff  in  this  suit,  administrator,  &c.,  of  James  Tarrant,  de- 
ceased, to  declare  void  and  cancel  a  certain  mortgage,  given 
by  Henry  Feltus  Quackenbos,  one  of  the  above  defendants,  to 
the  above-named  James  Tarrant,  in  his  lifetime,  upon  certain 
houses  and  lots  situated  in  the  city  of  New-York,  and  particu- 
larly described  in  the  mortgage,  and  in  the  complaint. 

On  the  20th  of  December,  1852,  issue  was  joined  in  the 
cause,  in  the  superior  court,  by  the  answer  of  the  defendant  in 
that  suit — the  plaintiff  in  this. 

On  the  23d  of  December,  1852,  the  above-named  John  A. 
Tarrant  commenced  this  suit,  in  the  supreme  court,  as  adminis- 
trator, &c.,  of  James  Tarrant,  deceased,  against  all  the  defend- 
ants, to  foreclose  the  said  mortgage,  given  by  the  said  Henry 
Feltus  Quackenbos,  mentioned  in  the  suit  in  the  superior 
court. 

On  the  7th  of  February,  1853,  issue  was  joined  in  this  suit, 
by  the  joint  answer  of  all  the  defendants. 

In  this  motion,  the  defendants  claim,  that  a  decision  of  the 
suit  of  Nicholas  Quackenbos  agt.  John  Jl.  Tarrant,  in  the  su- 
perior court,  will  settle  the  question  involved  in  this  suit,  and 
that,  as  the  issue  in  the  superior  court  is  the  oldest,  and  to 
prevent  unnecessary  expense,  this  suit  should  be  stayed  until 
that  is  decided. 

A  decision  of  the  cause  in  the  superior  court,  in  faror  of  the 
validity  of  the  mortgage,  does  not  save  the  necessity  for  the 
continuance  and  determination  of  this  suit ;  but  a  decision  of 
this  cause  would  settle  all  the  issues  between  the  parties  :  as 
well  the  validity  of  .the  mortgage,  as  the  amount  and  lien  of  the 
indebtedness,  and  the  collection  of  it.  The  plaintiff  has  a 
right  to  enforce  the  collection  of  his  demand.  The  cause  in 
the  superior  court,  would  not  do  that. 

Defendants'  motion  denied,  with  ten  dollars  costs  to  plaintiff, 
for  opposing. 
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SUPREME  COURT. 

IN    THE    MATTER    OF    THE     APPLICATION     OF     JOHN     CLARK    TO 
BECOME    A  CITIZEN    OF   THE    UNITED    STATES. 

The  court,  and  not  the  clerk  of  the  court,  is  to  admit  an  alien  to  citizenship. 
And,  as  the  court,  before  admitting  an  alien,  must  be  satisfied  of  certain  facts, 
it  follows,  that  the  powers  conferred  upon  the  courts  are  judicial,  and  not 
ministerial  or  clerical ;  and,  consequently,  that  these  powers  can  not  be  dele- 
gated to  the  clerks,  but  must  be  exercised  by  the  court ;  and  require  an  ex- 
amination into  each  case  sufficient  to  satisfy  the  court  of  the  following  facts : 

1.  Five  years  continuous  residence  of  the  applicant  within  the  United  States, 
and  one  year  of  like  residence  within  the  State  or  Territory  where  the  court 
to  which  the  application  is  made  is  held. 

2.  That  the  applicant,  during  the  five  years,  has  conducted  himself  as  a  person 
of  good  moral  character. 

3.  That  the  applicant  is,  in  principle,  attached  to,  and  well  disposed  towards,  the 
constitution  of  the  United  States. 

The  act  of  1802,  and  its  amendments,  are  in  all  respects  to  be  complied  with  by 
persons  making  application,  (under  the  first  section  of  said  act,)  who  arrive  in 
this  country  prior  to  attaining  the  age  of  eighteen,  except,  that  they  are  not 
required  to  make  and  file  a  previous  declaration  of  intention  (two  years)  to 
become  a  citizen ;  but  instead  thereof,  the  oath  of  the  party,  and  also  proof 
that,  for  the  three  years  next  preceding,  it  has  been  his  intention  to  become  a 
citizen,  are  required. 

Dutchess  Special  Term,  Dec.,  1854. 

DEAN,  Justice.  The  petitioner,  a  native  of  Scotland,  applied 
to  the  clerk  of  this  court  for  admission  as  a  citizen.  A  number 
of  other  aliens  made  a  like  application.  The  clerk  was  pro- 
ceeding to  administer  the  formal  oath  to  the  witness  of  the 
respective  applicants,  when  the  subject  was  brought  to  my 
notice ;  and,  on  inquiry,  I  learned  that  the  practice  had,  for 
many  years,  been  for  the  clerk  to  receive  and  pass  upon  all 
applications  for  naturalization,  and  grant  certificates  without 
consulting  the  court ;  and  that  the  proof  on  which  aliens  were 
admitted  to  citizenship,  did  not  ordinarily  meet  any  one  of  the 
requirements  of  the  statute.  On  this  state  of  facts,  I  deemed 
it  my  duty  to  forbid  the  clerk  from  entertaining  any  applica- 
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tions  of  this  nature,  directing  that  all  should  be  made  to  the 
court.  The  application  was  then  made  to  the  court,  and,  on 
examination,  I  found  that  neither  Clark,  nor  any  one  of  the  other 
candidates  for  citizenship,  could  furnish  proof  of  continuous 
residence  within  the  United  States  to  exceed  two  or  three 
years ;  and  that  each  of  the  applicants  was  unprepared  with 
any  proof  as  to  his  conduct  or  character  during  even  that  brief 
period.  As  this  decision  must  change  the  practice  in  naturali- 
zation cases  in  this  court,  and  affect  it  in  others,  it  is  due  to 
the  importance  of  the  subject,  that  the  reasons  on  which  it  is 
found  should  be  given. 

There  are  probably  no  laws  of  a  public  character  so  imper- 
fectly understood  and  so  badly  administered  as  those  for  the 
naturalization  of  foreigners.  Among  the  powers  which  were 
by  the  states  delegated  to  congress,  was  the  one  "  to  establish 
a  uniform  rule  of  naturalization."  This  power  was  exercised 
the  year  after  the  formation  of  the  government,  by  an  act  ap- 
proved by  WASHINGTON,  March  26,  1790.  Again,  in  1795,  and 
in  1798,  in  an  act  approved  by  president  ADAMS.  All  these 
acts  were  repealed  in  1802,  during  the  presidency  of  JEFFERSON, 
when  the  act  was  passed,  which,  though  it  has  often  been  modi- 
fied in  unimportant  particulars,  and  in  a  few  instances  materi- 
ally changed,  is  the  one  now*  in  force,  and  under  which  the 
courts  derive  their  jurisdiction  to  act  in  the  premises.  One 
reason  why  these  laws  are  so  imperfectly  understood  and  so 
badly  administered,  is,  that  the  statutes  of  the  United  States 
have  little  application  to  the  affairs  of  the  states,  and  the  best 
lawyers  of  the  several  states  are  usually  ignorant  of  their  pro- 
visions. By  the  laws  to  establish  a  uniform  rule  of  naturaliza- 
tion, any  court  in  the  state,  possessing  common  law  jurisdic- 
tion, a  seal,  and  a  clerk,  can  exercise  the  powers  of  admitting 
aliens  to  citizenship.  The  judges  of  these  state  courts,  ordi- 
narily familiar  only  with  the  laws  of  their  own  state,  have  their 
time  occupied  by  attending  to  what  they  regard  as  their  judicial 
duties,  and  permit,  if  they  do  not  order,  applications  for  natu- 
ralization to  be  made  to  the  clerk,  whose  knowledge  of  the 
laws  is  derived  from  the  printed  blanks  which  he  fills  up  and 
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signs,  on  receiving  his  fees.  By  this  practice,  which,  on  in- 
quiry, I  find  is  general,  if  not  universal,  certificates  of  citizen- 
ship are  issued  indiscriminately  and  illegally,  without  a  com- 
pliance on  the  part  of  the  alien  with  any  of  the  requirements 
of  the  statutes,  except  taking  the  oath  of  allegiance. 

The  first  section  of  the  act  of  1802,  to  which  I  have  referred, 
contains  the  following  provision  : — 

"  Any  alien,  being  a  free  white  person,  may  be  admitted  to 
become  a  citizen  of  the  United  States,  or  any  of  them,  on  the 
following  conditions,  and  not  otherwise : 

"  1st.  That  he  shall  have  declared,  on  oath  or  affirmation, 
before  the  supreme,  superior,  district,  or  circuit  court  of  some 
one  of  the  states,  or  of  the  territorial  districts  of  the  United 
States,  or  a  circuit  or  district  court  of  the  United  States,  three(a) 
years,  at  least,  before  his  admission,  that  it  was,  bona  fide,  his 
intention  to  become  a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  and  fidelity  to  any  foreign  prince, 
potentate,  state,  or  sovereignty  whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sovereignty  whereof  such 
alien  may,  at  the  time,  be  a  citizen  or  subject. 

"2dly.  That  he  shall,  at  the  time  of  his  application  to  be 
admitted,  declare,  on  oath  or  affirmation,  before  some  one  of 
the  courts  aforesaid,  that  he  w*ll  support  the  constitution  of 
the  United  States,  and  that  he  doth  absolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state,  or  sovereignty  whatever,  and  particu- 
larly, by  name,  the  prince,  potentate,  state,  or  sovereignty 
whereof  he  was  before  a  citizen  or  subject ;  which  proceedings 
shall  be  recorded  by  the  clerk  of  the  court. 

"3dly.  That  the  court  admitting  such  alien,  shall  be  satisfied 
that  he  has  resided  within  the  United  States  five  years  at  least, 
and  within  the  state  or  territory  where  such  court  is  at.  the  time 
held,  one  year  at  least;  and  it  shall  further  appear  to  their 
satisfaction,  that  during  that  time  he  has  behaved  as  a  man  of 
a  good  moral  character,  attached  to  the  principles  of  the  con- 

(a)  This,  by  an  amendment,  is  now  "  two"  years.  , 
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stitution  of  the  United  States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same  :  Provided,  That  the  oath  of 
the  applicant  shall,  in  no  case,  be  allowed  to  prove  his 
residence." 

It  will  be  seen  that  the  court,  and  not  the  clerk  of  the  court, 
is  to  admit  the  alien.  And  that,  as  the  court,  before  admitting 
him,  is  to  be  satisfied  of  certain  facts,  it  follows  that  the 
powers  conferred  upon  the  courts  are  judicial,  and  not  minis- 
terial or  clerical,  and  consequently,  that  these  powers  cannot 
be  delegated  to  the  clerks,  but  must  be  exercised  by  the  court, 
and  require  an  examination  into  each  case  sufficient  to  satisfy 
the  court  of  the  following  facts  : 

"  1.  Five  years  continuous  residence  of  the  applicant  within 
the  United  States,  and  one  year  of  like  residence  within  the 
state  or  territory  where  the  court,  to  which  the  application  is 
made,  is  held. 

"  2.  That  the  applicant,  during  the  five  years,  has  conducted 
himself  as  a  person  of  good  moral  character. 

"  3.  That  the  applicant  is,  in  principle,  attached  to  and  well 
disposed  towards  the  constitution  of  the  United  States." 

The  "  continuous  "  residence  would  not,  perhaps,  be  neces- 
sary from  the  language  of  the  section  I  have  quoted,  but  an 
amendment,  approved  March  3,  1813,  by  president  MADISON, 
provides  : 

.  "  That  no  person  who  shall  arrive  in  the  United  States  from 
and  after  the  time  when  this  act  shall  take  effect,  shall  be  ad- 
mitted to  become  a  citizen  of  the  United  States  who  shall  not, 
for  the  continued  term  of  Jive  years  next  preceding  his  admission, 
as  aforesaid,  have  resided  within  the  United  States,  without  being 
at  any  time  during  the  said  five  years  out  of  the  territory  of  the 
United  States." 

This  amendment  is  now  in  force,  except  the  words  "  without 
being  at  any  time  during  the  said  five  years  out  of  the  territory 
of  the  United  States."  These  words  were,  in  1848,  in  "an  act 
for  the  regulation  of  seamen  on  board  the  public  and  private 
vessels  of  the  United  States,"  struck  from  the  section.  The 
object  of  the  amendment  of  1848  was  to  allow  seamen  who 
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were  actually  engaged  on  any  of  the  public  or  private  vessels 
of  the  United  States,  and  thus,  in  their  business,  were  neces- 
sarily beyond  the  limits  of  our  territory,  to  avail  themselves  of 
the  naturalization  laws  ;  but  the  person  drawing  the  repealing 
clause  made  it  general,  instead  of  an  exception  in  their  favor. 
Whether  congress  should  not  restore  this  provision,  making  an 
exception  in  favor  of  the  seaman  and  the  soldier,  it  is  not  for 
me  now  to  say,  as  I  am  inquiring  only  what  the  law  is,  that  it 
may  be  administered  correctly  by  this  court. 

From  the  parts  of  the  laws  of  congress  to  which  I  have  re- 
ferred, I  think  there  can  be  no  doubt  of  the  correctness  of  the 
position  I  have  taken  on  this  subject,  and  that  the  practice  of 
the  clerks  in  issuing  certificates  of  citizenship  without  any  ap- 
plication to  the  court,  and  on  proof  of  residence  only,  is  an 
abuse  which  needs  to  be  corrected.  It  was  never  intended,  by 
those  who  enacted  the  act  for  the  naturalization  of  aliens,  that 
persons  who  had  been  transported  for  crime — that  those  who 
came  over  here  merely  because  Europe  was  too  full  for  them — 
but  who  retained  their  loyalty  of  feeling  for  the  monarchies 
they  had  left,  should,  because  they  remained  here  for  the  pe- 
riod of  five  years,  be  entitled  to  admission  to  citizenship.  The 
intention  was  to  permit  those  who  came  here  from  abroad, 
seeking  a  permanent  home — who,  by  five  years  of  continuous 
residence,  manifested  that  intention,  and  by  good  behavior 
during  all  that  time,  and  an  attachment  to  republican  princi- 
ples— a  good  behavior  and  an  attachment  to  republican  prin- 
ciples, which  could  be  proved  to  the  satisfaction  of  a  court — 
had  shown  themselves  worthy  recipients  of  the  benefits  to  be 
derived  from  citizenship,  and  safe  depositories  of  the  powers 
it  confers,  to  be  admitted  to  these  rights,  and  the  exercise  of 
these  powers,  by  an  order  entered  in  open  court  after  an  exami- 
nation into  the  facts  of  each  case,  and  a  judicial  decision  upon 
the  application — an  examination  which  should  be  conducted 
with  the  same  care,  and  a  decision  which  should  be  made  with 
the  same  deliberation  and  solemnity  as  that  which  should  ac- 
company every  other  judicial  act.  Those  courts  which,  instead 
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of  administering  this  law,  have  by  their  negligence  and  inatten- 
tion practically  repealed  it,  admitting  thousands  to  the  rights 
of  citizenship  who  want  all  the  requisites  to  entitle  them  to 
such  admission,  have  been  guilty  of  a  gross  violation  of  duty, 
and  have  made  the  law  itself  odious  in  public  estimation.  Of 
the  wisdom  or  propriety  of  our  present,  or  of  any  naturaliza- 
tion laws,  it  is  not  my  business  at  this  time  to  speak ;  my  duty 
now,  is  to  administer  the  laws  as  they  are.  I  am  compelled, 
for  the  reasons  I  have  stated,  to  deny  the  prayer  of  the  appli- 
cant, and  also  to  forbid  the  clerk  from,  in  any  manner,  exer- 
cising the  powers  conferred  by  congress  upon  the  courts. 

This  is  all  that  is  necessary  for  me  to  say,  in  deciding  the 
case  now  before  the  court ;  but  there  are  other  provisions  of 
the  naturalization  laws  which  are  loosely  interpreted,  or  wholly 
misunderstood.  By  the  act  of  May  26,  1824,  the  period  be- 
tween the  declaration  of  intention  and  granting  the  certificate 
of  citizenship  is  reduced  from  three  to  two  years  ;  but  this  in 
no  manner  affects  the  requirement  of  five  years'  previous  con- 
tinuous residence. 

The  first  section  of  the  same  act  prescribes  a  different  rule 
for  the  naturalization  of  aliens  who  arrived  in  this  country  prior 
to  attaining  the  age  of  eighteen  ;  it  is : 

"  Any  alien,  being  a  free  white  person,  and  a  minor,  under 
the  age  of  twenty-one  years,  who  shall  have  resided  in  the 
United  States  three  years  next  preceding  his  arriving  at  the 
age  of  twenty-one  years,  and  who  shall  have  continued  to  re- 
side therein  to  the  time  he  may  make  application  to  be  admit- 
ted a  citizen  thereof,  may^  after  he  arrives  at  the  age  of  twenty- 
one  years,  and  after  he  shall  have  resided  five  years  within  the 
United  States,  including  the  three  years  of  his  minority,  be  ad- 
mitted a  citizen  of  the  United  States,  without  having  made  the 
declaration  required  in  the  first  condition  of  the  first  section  of 
the  act  to  which  this  is  an  addition,  three  years  previous  to  his 
admission  :  Provided,  Such  alien  shall  make  the  declaration 
required  therein,  at  the  time  of  his  or  her  admission ;  and  shall 
further  declare  on  oath,  and  prove  to  the  satisfaction  of  the 
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court,  that  for  three  years  next  preceding,  it  has  been  the  bona 
fide  intention  of  such  alien  to  become  a  citizen  of  the  United 
States,  and  shall  in  all  other  respects  comply  with  the  laws  in 
regard  to  naturalization." 

The  practical  construction  of  this  provision,  I  am  informed, 
is  for  the  clerks  to  admit  aliens  who  will  make  oath  they  ar- 
rived during  their  minority,  on  proof  of  three  years'  residence. 
The  true  construction  is,  that  it  merely  does  away  with  the 
necessity,  of  a  previous  declaration  of  intention  to  become  a 
citizen,  on  the  part  of  those  who  arrive  in  the  country  prior  to 
attaining  the  age  of  eighteen  years  ;  but  requires,  instead  of  such 
previous  declaration,  the  oath  of  the  party,  and  also  proof  that, 
for  the  three  years  next  preceding,  it  has  been  the  intention  of 
the  alien  to  become  a  citizen  ;  but,  in  all  other  respects,  the  act 
of  1802,  and  its  amendments,  are  to  be  complied  with  by  the 
person  who  applies  under  this  section. 

The  act  of  1802  provided  that  no  person,  arriving  after  the 
passage  of  that  act,  should  become  a  citizen  unless  he  had  his 
name,  birth-place,  age,  nation,  &c.,  registered  in  the  clerk's 
office  where  he  arrived ;  and  also  the  place  of  his  intended  set- 
tlement :  and  required  that  the  clerk  should  record  this  in  his 
office,  and  grant  certificates.  In  1816,  an  act  still  more  strin- 
gent in  its  requirements  as  to  the  evidence  in  cases  of  naturali- 
zation, was  passed,  and  remained  in  force  until  1828,  when 
these  provisions  were  wholly  repealed.  There  are  several 
other  statutes  relating  to  the  subject  of  naturalization,  which 
are  not  formally  repealed,  but  which  have  become  obsolete,  for 
want  of  persons  to  whom  they  can  be  applied.  The  man  who 
would  collect  and  embody  in  a  single  act  the  operative  portions 
of  the  various  statutes  on  this  subject,  with  such  amendments 
as  experience  has  shown  are  necessary  to  their  due  and  faith- 
ful execution,  would  be  a  public  benefactor.  While  they  are, 
as  now,  scattered  through  the  laws  of  congress,  from  1802  down 
to  1848,  it  cannot  be  expected  that  the  judges  of  the  various 
courts  will  undertake  the  task  of  ascertaining  exactly  which 
section,  and  line,  or  word  is  in  force,  and  which  is  repealed  ; 
consequently,  the  administration  of  these  laws  will  be  loose  and 
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defective,  until  such  an  act  is  passed.  And  when  that  is  done, 
and  the  laws  are  administered  in  their  purity,  it  will  be  appa- 
rent that  the  faults  have  been  far  more  in  the  administration 
than  in  the  laws  themselves. 


SUPREME  COURT. 

WM.  JAMES  ST.  JOHN,  HENRY  JOSEPH  ST.  JOHN,  and  FERDI- 
NAND ST.  JOHN,  respondents,  agt.  JOHN  CROEL,  appellant  j 
and  ten  other  actions  by  same  plaintiffs  against  different 
defendants. 

An  order,  made  at  special  term,  allowing  actions  to  be  continued  in  the  name 
of  surviving  plaintiffs,  and  admitting  others  in  place  of  a  deceased  plaintiff,  ia 
appealable;  because  it  affects  a  substantial  right.  (Code,  §  349.) 

Code,  §  121,  says,  "In  case  of  death,  marriage,  or  other  disability  of  a  party, 
the  court,  on  motion  at  any  time  within  one  year  thereafter,  or  afterwards, 
on  a  supplemental  complaint,  may  allow  the  action  to  be  continued,  by  or 
against  his  representative,  or  successor  in  interest." 

Held,  that  it  is  equally  necessary  under  this  section,  as  under  the  Revised  Stat- 
utes, (2  R.  S.  SOS,  §  32,  in  actions  of  ejectment,)  to  show  that  persons  ask- 
ing to  be  made  plaintiffs,  have  succeeded  to  the  title  of  the  deceased  plaintiff. 
And  the  persons  applying  are  bound  to  show  a  clear  prima  facie  case,  before 
they  can  be  permitted  to  come  into  the  litigation. 

Where  it  is  asked  that  A.  B.  and  C.  D.  be  substituted  as  plaintiffs,  and  in  case 
that  cannot  be  done,  then  that  the  court  determine  which  of  the  two  was  the 
legal  successor  to  the  title ;  it  is  asking  more  than  should  be  required  of  the 
court. 

An  infant  son  of  a  deceased  plaintiff,  claiming  as  heir,  and  a  devisee  in  trust, 
claiming  under  the  will  of  the  deceased  plaintiff,  both  can  not  be  substituted 
as  plaintiffs,  because  their  claims  are,  to  some  extent,  hostile  to  each  other—- 
at least,  are  not  in  harmon). 

And  where  it  appeared  that  the  son  was  an  alien,  and  thereby  incapable  of  in- 
heriting lands  in  this  state,  and  the  trustee  under  the  will  did  not  take  the 
legal  estate,  but  only  a  'power  in  trust, — Helil,  that  neither  could  be  substi- 
tuted as  plaintiff,  in  place  of  the  deceased  plaintiff. 

Monroe  General  Term,  September,  1854. 
JOHNSON,  P.  J.,  T.  R.  STRONG,  and  WELLES,  JJ. 
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Appeal  from  an  order  made  at  special  term,  on  petition  for 
leave  to  file  supplemental  complaints. 

The  actions  were  commenced  in  1840,  and  were  all  eject- 
ment suits  to  recover  parcels  of  land  in  Ontario  county,  of 
which  the  defendants  in  the  several  suits  were  respectively 
alleged  to  be  in  possession.  The  petition  states,  that  the 
premises  in  question,  in  all  the  suits,  are  parcels  of  certain 
lands  purchased  for,  and  conveyed  to,  the  above  named  plain- 
tiffs and  their  deceased  sisters,  Isabella  St.  John  and  Antoi- 
nette St.  John,  children  of  the  late  lord  Bolingbroke,  in  joint 
tenancy,  in  the  year  1807.  That,  in  1835,  Henry  Joseph  St. 
John  and  Ferdinand  St.  John  conveyed  their  shares,  at  different 
times,  to  their  brother,  William  James  St.  John. 

The  declarations,  in  each  of  the  suits,  contained  two  counts : 
one,  in  the  name  of  the  three  brothers,  the  above  named  plain- 
tiffs, and  the  other  in  the  name  of  the  said  William  James  St. 
John.  Issue  was  joined  in  each  of  the  suits,  and  they  were 
all  noticed  for  trial  at  the  May  circuit  in  Ontario  county,  in  the 
year  1844 ;  but  only  one,  that  against  the  defendant  William 
West,  was  tried,  in  which  a  verdict  was  rendered  for  the  plain- 
tiffs for  three-fifths  only  of  the  lands  claimed,  in  consequence 
of  the  circuit  judge  having  overruled  the  testimony  as  to  the 
death*  of  the  two  daughters,  Isabella  and  Antoinette.  That 
several  exceptions  having  been  taken'  on  both  sides,  the  court 
declined  to  hear  any  other  of  the  said  causes,  until  the  ques- 
tions involved  in  the  exceptions  should  be  disposed  of.  That 
a  bill  of  exceptions  was  taken,  but  before  it  could  be  disposed 
of,  the  said  William  James  St.  John  died,  leaving  a  widow 
(since  deceased)  and  one  child,  John  Henry  Herbert  St.  John, 
who  was  born  in  France,  and  is  still  an  infant ;  and  also  leav- 
ing his  said  two  brothers,  Henry  and  Ferdinand,  him  surviving, 
both  of  whom  were  then  supposed  to  be  illegitimate  ;  but  that 
it  has  since  been  discovered  that  the  said  Ferdinand  St.  John 
was  born  in  lawful  wedlock.  That  the  said  William  James  St. 
John  left  a  will,  properly  attested,  by  which  he  devised  all  his 
estate,  in  the  state  of  New- York,  to  Beverly  Robinson  and 
Philip  Ricketts,  (the  latter  of  whom  has  since  died,)  and  to 
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their  heirs,  executors,  administrators,  and  assigns,  in  joint  ten- 
ancy, in  trust  to  sell  and  dispose  of  the  same,  and  apply  the 
proceeds  thereof  to  the  payment  of  all  debts  and  incumbrances 
thereon,  and  to  distribute  the  residue  among  his  wife  and  chil- 
dren. That  said  Robinson  has  proved  the  will  before  the 
surrogate  of  the  city  of  New  York  as  a  will  of  real  and  personal 
estate,  and  taken  upon  himself  the  execution  thereof.  That, 
from  an  omission  to  insert  in  the  said  will  an  express  authority 
to  receive  the  rents,  issues,  and  profits  of  the  said  estate,  it  was 
apprehended  by  counsel  that  the  trustees  took  only  a  power  in 
trust,  and  that  the  bare  legal  title  passed  to  the  heir  at  law, 
subject  to  the  said  power.  That  doubts  also  existed,  whether 
the  said  infant  son  of  the  testator  was  a  citizen  of  the  United 
States,  or  an  alien.  That  the  said  suits  remain  in  the  same 
condition  in  which  they  were  upon  the  death  of  the  said  Wil- 
liam James  St.  John,  that  is  to  say,  at  issue ;  and  that  no  ver- 
dict has  been  had  in  either  of  them,  except  in  the  case  of 
West,  as  before  stated,  who  has  since  died. 

The  petition  then,  after  setting  forth  various  motions,  peti- 
tions, and  other  proceedings,  with  a  view  to  get  the  proper 
parties  plaintiffs  upon  the  record  in  the  several  suits,  made 
necessary,  or  thought  to  be  so,  in  consequence  of  the  death  of 
the  said  William  James  St.  John,  and  of  the  other  facts  before 
mentioned,  prays,  in  substance,  for  leave  to  amend  the  decla- 
rations, by  striking  out  the  second  counts,  and  expunging 
the  name  of  the  said  William  James  St.  John  from  the  first 
count,  and  making  it  a  joint  count  in  the  names  of  the  said 
Henry  Joseph  St.  John  and  Ferdinand  St.  John,  in  such  form 
as  counsel  may  advise ;  and  by  adding  two  separate  several 
counts  in  the  names  of  the  said  Henry  Joseph  St.  John  and 
Ferdinand  St.  John,  respectively.  That  the  said  Beverly 
Robinson  and  John  Henry  Herbert  St.  John  be  made  parties 
plaintiffs  in  the  place  of  the  said  William  James  St.  John,  de- 
ceased ;  and  if  not  both,  then  that  such  one  of  the  parties  as 
the  court  should,  on  the  hearing  of  the  motion,  determine  to  be 
the  proper  party  to  be  made  plaintiff,  should  be  made  a  party 
plaintiff  accordingly ;  and  that  such  counts,  for  that  purpose, 
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might  be  added  as  counsel  should  advise ;  and  for  such  further 
or  other  relief  as  to  the  court  "should  seem  meet,  and  as  the 
nature  of  the  case  might  require. 

The  court,  at  special  term,  upon  this  petition,  made  an  order, 
allowing  the  actions  to  be  continued  in  the  names  of  Henry 
Joseph  St.  John  and  Ferdinand  St.  John,  the  surviving  plain- 
tiffs therein,  and  of  John  Henry  Herbert  St.  John,  the  said  infant 
child  and  heir  at  law  of  the  said  William  James  St.  John,  de- 
ceased, who  was  thereby  admitted  a  party  plaintiff  in  said  ac- 
tions, in  place  of  his  father,  the  said  William,  and  that  they 
should  have  leave  to  add  the  following  counts  to  the  declara- 
tions in  said  actions,  viz. :  A  joint  count  in  the  names  of  the 
said  Henry  Joseph  St.  John  and  Ferdinand  St.  John,  as  sur- 
vivors of  the  said  William  James  St.  John,  deceased,  in  such 
form  as  counsel  might  advise — a  several  count  in  the  name  of 
Ferdinand  St.  John,  he  claiming  to  be  a  brother  and  heir  at 
law  of  the  said  William  James  St.  John,  deceased,  in  such 
form  as  counsel  might  advise  ;  also,  a  count  in  the  name  of  the 
said  John  Henry  Herbert  St.  John  by  Beverly  Robinson,  his 
next  friend — he  claiming  to  be  the  only  child  and  heir  at  law 
of  the  said  William  James  St.  John,  deceased,  in  such  form  as 
counsel  might  advise  ;  and  that  the  said  interests  might  be 
presented  by  a  complaint  in  the  nature  of  a  supplemental  com- 
plaint, as  counsel  might  advise,  on  condition  of  payment  of 
costs  of  the  application,  &c. ;  and  also  making  provision  for 
certain  other  matters,  as  to  which  there  is  no  controversy  on 
this  appeal,  and  therefore  not  necessary  here  to  be  specified. 

From  this  order  the  plaintiffs  appeal  to  the  general  term. 
A  motion  is  made  at  the  same  time  to  dismiss,  the  appeal, 
which  was  argued  at  the  same  time  as  the  appeal. 

B.  F.  COOPER  and  E.  G.  LAPHAM,  for  appellants. 
A.  H.  DANA  and  J.  A.  SPENCER,  for  respondents. 

tyy  the  court — WELLES,  Justice.  The  only  question  on  the 
motion  to  dismiss  the  appeal,  which  is  not  put  to  rest  by  the 
counter  affidavits,  is,  whether  the  order  is  appealable.  The 
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349th  section  of  the  Code  allows  an  appeal  to  the  general 
terra,  from  an  order  made  at  special  term,  in  five  different  cases. 
The  third  is,  "  where  it  involves  the  merits  of  the  action,  or 
affects  a  substantial  right." 

There  can  be  no  doubt,  I  apprehend,  that  the  order  appealed 
from  in  this  case  does  affect  a  substantial  right.  I  shall  there- 
fore proceed  to  the  consideration  of  the  appeal  upon  its  merits. 

The  Revised  Statues  provide  that,  "  the  action  of  ejectment 
shall  not  abate  by  the  death  of  any  plaintiff,  or  of  one  of  sev- 
eral defendants,  after  issue,  and  before  verdict  or  judgment; 
but  the  same  proceedings  may  be  had,  as  in  other  actions,  to 
substitute  the  names  of  those  who  may  succeed  to  the  title  of 
the  plaintiffs  so  dying ;  in  which  case  the  issue  shall  be  tried 
as  between  the  original  parties ;  and  in  case  of  the  death  of  a 
defendant,  the  cause  shall  proceed  against  the  other  defend- 
ants." (2  R.  S.  308,  §  32.)  The  proper  proceeding  to  substi- 
tute the  names  of  those  succeeding  to  the  title  of  the  deceased 
plaintiff,  in  an  action  of  ejectment,  was  by  scire  facias.  (2  R.  S. 
386,  §§  2  and  3 ;  James  agt.  Bennett,  10  Wend.  540.)  In  such 
proceeding,  by  scire  facias^  it  was  necessary  for  the  persons 
asking  to  be  made  plaintiffs,  to  show  that  they  had  succeeded 
to  such  title  as  the  original  plaintiff  had.  (Boynton  and  You- 
mans  agt.  Hoyt,  1  Denio,  53.) 

By  the  Code,  (§  121,)  "  In  case  of  death,  marriage,  or  other 
disability  of  the  party,  the  court,  on  motion  at  any  time  within 
one  year  thereafter,  or  afterwards,  on  a  supplemental  complaint, 
may  allow  the  action  to  be  continued  by  or  against  his  repre- 
sentative, or  successor  in  interest." 

Assuming  that  this  provision  of  the  Code  applies  to  existing 
suits,  it  is  equally  necessary,  as  under  the  revised  statutes,  to 
show  that  the  persons  asking  to  be  made  plaintiffs,  have  suc- 
ceeded to  the  title  of  the  deceased  plaintiff.  The  petition  in 
this  case  asked  to  have  John  Henry  Herbert  St.  John,  the  son, 
and  Beverly  Robinson,  the  surviving  devisee  in  trust,  of  the 
deceased  plaintiff,  substituted  as  plaintiffs.  This  could  not 
be  done,  for  the  reason  that  it  is  apparent  they  have  not  both 
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succeeded  to  the  interest  of  the  deceased  plaintiff  in  the  lands 
in  question.  Their  claims  are,  to  some  extent,  hostile  to  each 
other — at  least,  they  are  not  in  harmony.  In  case  that  cannot 
be  done,  it  was  asked  to  have  the  court  determine  which  of  the 
two  was  the  legal  successor  to  the  title.  This  is  asking  more 
than  should  be  required  of  the  court.  The  parties  applying 
are  bound  to  show  a  clear  prima  facie  case,  before  they  can  be 
permited  to  come  into  the  litigation ;  which  neither  of  them  have 
done.  The  papers  show,  I  think,  that  John  H.  H.  St.  John, 
the  son  of  the  deceased  plaintiff,  was  born  in  France,  of  an 
alien  mother,  while  both  of  his  parents  were  permanently  re- 
siding there,  and  was  therefore  himself  an  alien,  and  incapable 
of  inheriting  lands  in  this  state.  The  order  appealed  from 
only  allowed  him  to  be  substituted  a  plaintiff,  as  successor  to 
the  interests  of  his  father  in  the  lands  in  question. 

Mr.  Robinson,  the  surviving  trustee,  could  not  properly,  on 
these  papers,  be  substituted  as  plaintiff,  for  the  reason  that,  ac- 
cording to  his  own  showing,  the  legal  estate  did  not  vest  in  the 
trustees,  under  the  will  of  William  James  St.  John.  The  will 
is  not  among  the  papers  used  on  this  motion ;  and  has  not  been 
presented  to  us ;  but  if,  by  its  terms,  as  suggested  in  the  peti- 
tion, it  only  devised  the  land  to  Robinson  and  Ricketts  in 
trust  to  sell  and  dispose  of  the  same,  and  apply  the  proceeds 
of  the  sales  in  the  manner  therein  mentioned,  without  authority 
to  receive  the  rents  and  profits,  it  is  quite  clear  they  only  took 
a  power  in  trust,  and  not  the  legal  estate. 

No  amendment  can  be  made,  founded  upon  any  event  which 
has  happened  since  the  commencement  of  the  suits.  If  any 
change  has  taken  place  in  the  title  pendente  lite,  upon  proper 
facts  being  shown,  new  parties  may  be  substituted,  as  succeed- 
ing to  the  title.  But  amendments  of  the  declarations  neces- 
sarily relate  to  the  time  the  suits  were  commenced :  and  no 
facts  are  stated  in  the  petition,  showing  any  necessity  for  such 
amendments.  All  that  can  be  done,  is  to  allow  the  actions  to 
be  continued  in  the  name  of  the  successor  in  interest  of  the 
deceased  plaintiff,  when  it  is  made  to  appear  who  that  successor 
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is.     That  not  having  been  done,  the  motion  at  the  special  term 
should  have  been  denied. 

The  order  appealed  from  must  be  reversed,  with  $10  costs 
to  each  of  the  three  attorneys  for  the  different  defendants. 


SUPREME  COURT. 
ISRAEL  HARRIS  agt.  HENRY  CONE. 

Where  the  defendant  was  arrested  under  §  179  of  the  Code  (sub.  4,)  for  fraudulent- 
ly contracting  a  debt,  in  obtaining  goods ;  and,  after  litigating  the  charge,  was 
held  to  bail,  and  for  want  of  bail  was  imprisoned ;  and  subsequently,  a  com- 
plaint in  assumpsit  for  goods  sold  and  delivered,  without  any  averment  that 
they  were  obtained  by  fraudulent  representations,  was  served — judgment  in  a»- 
sumpsit  merely  entered  by  default— execution  issued  against  the  defendant's 
property  and  returned  unsatisfied, 

Held,  that  the  defendant  be  discharged  from  imprisonment.  The  complaint 
did  not  aver  any  fraud,  nor  the  judgment  find  that  any  fraud  had  been  com- 
mitted ;  which  is  essential,  under  the  above  section,  to  hold  the  body  of  the 
defendant. 

Final  imprisonment  for  fraud  can  not  be  intended  or  tolerated,  without  the  op- 
portunity to  test  the  truth  of  the  alleged  fraud  before  a  jury. 

New-York  Special  Term,  March,  1853. — Application  to  dis- 
charge defendant  from  imprisonment. 

The  defendant  was  arrested  under  the  4th  sub-division  of  § 
179  of  the  Code,  for  fraudulently  contracting  a  debt ;  and,  after 
litigating  the  charge,  the  defendant  was,  on  the  16M  of  Septem- 
ber, 1852,  held  to  bail  upon  the  charge,  and  for  want  of  bail 
was  imprisoned,  where  he  still  remains. 

7/A  of  October,  1852. — A  complaint  in  assumpsit,  for  goods 
sold  and  delivered,  without  any  averment  that  the  goods  were 
obtained  by  fraudulent  representations,  was  served.  No  de- 
fence was  interposed. 

28th  of  November,  1852. — Upon  default,  judgment  was  en- 
tered against  the  defendant,  in  assumpsit.  No  judgment  foi 
fraudulently  obtaining  the  goods. 
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~\.bth  of  December,  1852.— -Execution,  which  had  been  issued 
against  the  property  of  the  defendant,  was  returned  unsatis- 
fied. No  execution  against  the  body  of  the  defendant  has  been 
issued. 

1st  of  March,  1853. — Order  to  show  cause  why  defendant 
should  not  be  discharged,  was  allowed. 

Three  months  have  expired  since  the  rendition  of  judgment, 

S.  D.  VAN  SCHAACK,  for  'motion. 
A.  K.  HADLEY,  opposed. 

MORRIS,  Justice.  Sub-division  4,  of  section  179,  pr6vides 
for  holding  the  defendant  to  bail,  in  an  action  for  the  recovery 
of  a  debt  or  obligation,  when  the  defendant  has  been  guilty  of 
a  fraud  in  contracting  the  debt,  or  in  incurring  the  obligation. 
To  enable  the  plaintiff  to  hold  the  body  of  the  defendant,  to 
satisfy  the  judgment  obtained  in  such  action,  the  plaintiff  in 
his  complaint  must  aver  the  fraud  with  which  the  defendant 
contracted  the  debt  or  incurred  the  obligation  ;  and  the  judg- 
ment must  find  that  the  fraud  was  committed. 

Section  288  of  the  Code,  provides  for  cases  where  the  de- 
fendant, in  the  first  instance,  has  not  been  arrested  under 
sections  179  and  181 ;  but  where  the  fraud  was  alleged  in 
the  complaint,  and  found  by  the  judgment  to  have  been  com- 
mitted. 

In  this  case,  as  the  alleged  fraud  has  neither  been  alleged  in 
the  complaint,  or  found  to  have  been  committed  by  the  judg- 
ment, the  defendant  is  entitled  to  his  discharge.  In  truth,  at 
least  as  regards  the  plaintiff,  defendant  has  been  kept  in  prison 
from  the  rendition  of  the  judgment,  if  not  from  the  service  of 
the  complaint,  without  authority  of  law. 

The  spirit  of  our  laws  is  non-imprisonment  for  debt,  and  im- 
prisonment for  fraud.  Final  imprisonment  for  fraud  cannot  be* 
intended  or  tolerated,  without  the  opportunity  to  test  the  truth 
of  the  alleged  fraud  before  a  jury.  The  foregoing  construc- 
tion of  sections  179,  181  and  288  of  the  Code,  is  harmonious — 
in  keeping  with  the  principles  of  non-imprisonment  for  debtf 
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and  imprisonment  for  fraud,  and  with  the  constitutional  right 
of  every  citizen  to  be  tried  by  a  jury. 

Defendant  discharged  from  imprisonment. 


SUPREME  COURT. 

THE  PEOPLE  agt.  FRANK  MARKS. 

A  new  trial,  oq  the  ground  of  newly  discovered  evidence,  will  not  be  granted, 
where  such  evidence,  at  the  time  of  the  trial,  was  within  reach,  and  by  ordi- 
nary diligence  might  have  been  procured. 

Although  the  evidence  is  material  and  would  change  the  result,  and  was  on  the 
trial  unknown  to  the  party,  yet,  where  the  pleadings  fully  disclose  the  nature 
of  the  action  or  defence,  and  the  new  evidence  comes  plainly  within  the  issues, 
the  party,  his  attorney  and  counsel,  must  be  held  to  vigilance  in  procuring  it 
on  the  first  hearing. 

A  similar  principle  applies  in  reference  to  a  new  trial  on  the  ground  of  surprise. 
A  party  has  no  right  to  be  surprised  by  evidence  within  the  issues;  if,  how- 
ever, he  is,  he  must  find  it  out  at  the  trial,  and  then  apply  for  relief. 

Dutchess  Special  Term,  JVw.,  1854. 

THIS  was  a  motion  for  a  new  trial  in  an  action  on  a  recog- 
nizance, taken  by  a  justice  of  the  peace  before  indictment 
found,  for  the  appearance  of  one  Smith  at  the  June  oyer,  in 
Dutchess  county.  On  the  trial,  the  plaintiff  called  the  county 
clerk  as  a  witness.  On  his  cross-examination,  it  appeared  that 
there  was  a  court  of  sessions,  with  a  grand  jury,  between  the 
taking  of  the  recognizance  and  the  June  oyer.  Judgment  was 
given  for  the  defendant,  on  the  ground  that  the  recognizance 
was  void,  in  not  having  required  the  prisoner  to  appear  at  the 
next  criminal  court  having  jurisdiction  of  the  offence. 

The  plaintiff  moves  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence  and  surprise.  He  shows,  by  affidavits, 
that  although  a  grand  jury  did  attend  the  May  sessions  in 
Dutchess  county,  yet,  that  the  order  requiring  such  attendance 
was  not  made  until  April,  while  the  recognizance  was  taken  in 
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March.     It  also  appears,  by  affidavit,  that  this  was  unknown  to 
the  plaintiff's  attorney  or  counsel  on  the  trial. 

DODGE  &  CAMPBELL,  for  people. 
J.  F.  BARNARD,  for  defendant. 

DEAN,  Justice.  This  testimony  is  material,  because,  if  true, 
and  it  had  been  produced,  the  plaintiff  would  have  been  en- 
titled to  judgment.  Nor  is  it  cumulative,  within  any  legal 
signification  of  that  term.  The  application  is  not  open  to 
objection  on  either  of  these  grounds ;  and  raises  distinctly  the 
question,  whether  a  party  can  ever  obtain  relief,  by  motion  for 
a  new  trial,  when  he  discovers  that  evidence  within  his  reach, 
and  of  which,  by  ordinary  diligence,  he  might  have  availed 
himself  on  the  trial,  would  change,  or  probably  change,  the 
result. 

The  answer  in  this  case  fully  apprised  the  plaintiff  of  the 
nature  of  the  defence.  By  that  it  was  evident,  that  if  no  grand 
jury  had,  in  March,  been  appointed  to  attend  the  May  sessions, 
there  was  nothing  in  the  point  taken  that  the  recognizance 
should  have  required  the  appearance  of  the  prisoner  at  that 
court.  The  evidence  of  the  time  when  the  order  was  made 
was  within  the  court-house,  and  could  have  been  obtained  at 
any  time  by  an  examination  of  the  papers  on  file.  The  plain- 
tiff might  have  required  the  defendant  to  produce  the  original 
order  of  the  county  judge,  instead  of  giving  parol  evidence  of 
the  fact.  The  case,  however,  was  tried — no  objection  was 
made  to  the  manner  of  proving  the  regularity  of  the  court,  &c.; 
but  now,  on  discovering  the  materiality  of  the  testimony,  an 
application  is  made  for  a  new  trial,  to  enable  the  plaintiff  to 
supply  that  which  was  within  his  reach  at  the  time  of  the  trial. 
No  excuse  whatever  is  given  for  the  want  of  information  on 
this  very  material  point,  nor  does  it  appear  in  what  manner  it 
has  since  been  discovered.  Independently  of  adjudged  cases, 
it  seems  to  me,  to  allow  a  party  to  have  a  new  trial  on  such 
grounds,  would  be,  if  not  offering  a  premium  to  negligence, 
putting  negligence  and  inattention  on  an  equality  with  care  and 
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vigilance,  and  would  fill  the  courts  with  applications  of  this 
nature. 

But  I  am  not  left  to  pursue  my  own  opinions  in  this  case. 
The  whole  current  of  decisions  is  in  one  direction.  Ch.  J. 
PARSONS,  in  Bond  agt.  Cutler,  (7  Mass.  R.  205,)  says :  "  Want 
of  recollection  of  a  fact  which,  by  due  attention,  might  have 
been  remembered,  cannot  be  a  reasonable  ground  for  granting 
a  new  trial ;  for  want  of  recollection  may  always  be  pretended, 
and  may  be  hard  to  be  disproved."  In  Knox  agt.  Work,  (2 
Binn.  582,)  RUSH  says,  "  it  is  laid  down  as  a  general  principle, 
and  is  said  to  be  an  established  rule,  not  to  grant  a  new  trial 
on  account  of  evidence  discovered  after  the  trial,  which,  by 
using  due  diligence,  might  have  been  discovered  before,  or 
which  it  was  in  his  power  to  have  been  furnished  with."  I 
most  fully  concur  with  this  salutary  rule.  By  rigidly  enforcing 
it,  vigilance  on  the  part  of  both  attornies  and  parties  will  be  in 
requisition — an  end  will  be  put  to  much  unnecessary  litigation 
— and  courts  will  be  saved  from  trying  causes  twice,  which 
could  be  as  well  tried  on  the  first  hearing.  The  rule,  as  I 
have  here  held  it,  is  stated  quite  as  rigidly  in  Graham  on  New 
Trials,  473,  and  has  always  been  recognized  by  our  supreme 
court. 

The  other  ground  that  was  urged  on  the  argument  for  grant- 
ing this  motion — surprise — has  no  existence  in  fact,  because  the 
plaintiff  was  apprised  of  the  defence  by  the  answer.  But  on 
this,  it  is  obnoxious  to  the  same  objection,  as  on  the  ground 
of  newly  discovered  evidence.  A  plaintiff  has  no  right  to  be 
surprised  by  evidence  within  the  issues.  If,  however,  he  is, 
he  must  find  out  his  surprise  at  the  trial,  and  he  can  then  apply 
to  the  court  for  leave  to  withdraw  a  juror,  or  submit  to  a  non- 
suit. But  he  can  never,  after  having  submitted  his  cause,  on 
finding  that  the  verdict  or  judgment  is  against  him,  become 
surprised,  and  ask  the  court  to  relieve  him  from  an  error,  mis- 
take, or  omission."  (2  W.  Black.  802;  4  Taunton,  779;  5 
Wend.  127 ;  Gra.  New  Trials,  191.)  The  motion  must  be 
denied,  with  costs. 
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SUPREME  COURT. 

ELIZABETH  HILL  agt.  WILLIAM  BURGER,  Executor,  &c.,  of 
ALFRED  HILL,  and  others. 

Where  a  will  on  its  face  purported,  among  other  things,  under  the  designation 
of  "  personal  property,"  to  bequeath  a  certain  leasehold  estate  or  interest  to 
one  party,  which  was  intended  to  be  devised  as  real  estate  to  another,  was  pro- 
pounded for  probate ;  and,  after  hearing  all  parties,  the  surrogate  decided 
that  so  much  of  the  instrument  as  bequeathed  such  leasehold  interest  was 
not  the  will  of  the  testator,  and  for  that  reason  excepted  it  from  probate, 

Held,  that  the  rejection  of  such  pArtion  of  the  will  to  probate  was,  in  effect,  like 
an  interlineation  made  in  the  will,  which  the  surrogate,  on  proper  proof, 
might  reject  without  disturbing  the  rest  of  the  will.  The  legacy  in  question 
being  inserted  by  mistake,  it  was  no  part  of  the  testator's  will, 

After  the  time  fixed  by  statute  for  appealing  from  a  final  decree  of  a  surrogate  ad- 
mitting a  will  to  probate,  this  court  has  no  jurisdiction  to  review  collaterally, 
in  an  original  suit,  such  decision.  Until  reversed  on  appeal  regularly  taken, 
the  decree  is  conclusive. 

* 

New-York  Special  Term,  October,  1854. — Motion  to  dismiss 
complaint. 

The  plaintiff  filed  her  complaint  against  the  defendants, 
claiming,  under  a  will  and  an  order  of  the  surrogate,  the  rents 
and  annual  income,  during  her  life,  of  the  leasehold  premises 
of  Alfred  Hill,  deceased,  lately  known  as  No.  208  Greenwich 
street,  in  the  city  of  New- York  ;  and  that  said  premises,  after 
her  decease,  belong  to  her  child,  Florence  Hill.  It  appeared 
that  Alfred  Hill,  late  of  the  city  of  New-York,  died  on  the  30th 
of  June,  1850,  after  a  brief  illness,  at  Saratoga  Springs,  New- 
York.  On  the  day  of  his  death,  he  made  his  will  as  follows  : 
"The  last  will  and  testament  of  Alfred  Hill,  of  the  city  of 
New-York.  I,  Alfred  Hill,  do  make,  and  publish  and  declare 
this  my  last  will  and  testament,  as  follows :  I  give,  devise  and 
bequeath  unto  my  mother,  Mary  Hill,  and  sisters,  Caroline, 
Amanda  and  Emily,  all  and  singular  my  real  estate  of  every 
description,  and  wheresoever  situated;  to  have,  and  to  hold 
the  same  in  equal  proportions,  share  and  share  alike. 
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"  And  I  do  further  give  and  bequeath  unto  Elizabeth  Parker, 
of  the  city  of  New- York,  the  use  and  annual  income  of  all  and 
singular  my  goods,  chattels,  moneys,  bonds,  notes,  and  per- 
sonal property  of  every  name  and  nature,  during  her  natural 
life ;  and  the  said  goods,  chattels,  moneys,  bonds,  notes,  and 
personal  estate,  after  the  decease  of  said  Elizabeth,  I  give  and 
bequeath  unto  Florence,  the  child  of  said  Elizabeth ;  to  have, 
and  to  hold  the  same  forever. 

"  And  I  do  hereby  nominate  and  appoint  my  friend,  William 
Burger,  executor  of  this  my  last  will  and  testament ;  and  do 
hereby  authorize  and  empower  him,  my  said  executor,  to  do 
and  perform  any  and  all  act  or  acts  necessary  to  carry  into 
effect,  this  my  last  will  and  testament." 

In  September,  1850,  the  will,  on  presentation  to  the  surro- 
gate of  the  city  and  county  of  New-York,  by  the  executor,  was 
duly  proved ;  and  on  the  30th  December,  1850,  the  surrogate 
made  his  decree  therein,  as  follows  :  "  The  citation  in  this 
matter  having  been  duly  issued,  served  and  returned,  such  pro- 
ceedings were  thereupon  had,  that  the  proofs  were  duly  taken, 
and  after  hearing,  counsel  for  all  the  parties  appearing,  and  ma- 
ture deliberation  thereon  had,  it  is  decided,  ordered,  adjudged 
and  decreed,  that  the  instrument  offered  to  probate  in  this  mat- 
ter  is,  and  the  same  is  hereby  admitted  to  probate  as  a  valid 
will  of  the  real  and  personal  estate  of  the  testator,  except  as 
to  the  legacies  of  the  testator's  "  personal  estate"  therein 
mentioned  to  Elizabeth  Parker  and  her  child  Florence  ;  which 
said  legacies  of  said  "  personal  estate"  are  admitted  to  pro- 
bate as  a  part  of  said  will,  except  as  to  the  leasehold  lot  and 
premises  of  the  said  testator,  known  as  number  two  hundred 
and  eight  Greenwich  street,  in  the  city  of  New- York,  which 
premises  are  hereby  reserved  from  the  probate  of  so  much  of 
said  will  as  relates  to  said  legacies  of  said  "  personal  estate." 

It  appeared  in  testimony,  on  proving  the  will,  that  Mr.  Hill 
informed  the  person  called  to  draw  his  will,  (Judge  Bockes,  of 
Saratoga  Springs,)  that  he  owned  rfal  estate  ;  and  referred  to 
the  store  No.  208  Greenwich  street,  New- York,  and  requested 
his  real  estate  to  be  devised  to  his  mother  and  sisters,  as  stated 
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in  the  will,  and  his  personal  property  to  the  plaintiff  and  Flo- 
rence her  child,  stating  that  Florence  was  his  child.  But  the 
testimony  disclosed  that  the  store  and  lot  No.  208  Greenwich 
street  was  leased  to  Mr.  Hill,  for  a  term  of  years,  at  an  annual 
rent — that  he  did  not  own  the  fee. 

Plaintiff  alleged  in  her  complaint,  that  she  was  the  same 
person  the  legatee  named,  in  said  will  of  Alfred  Hill,  deceased, 
as  Elizabeth  Parker.  That  William  Burger,  the  executor,  on 
or  about  the  llth  of  January,  1851,  appealed  from  so  much  of 
said  decree  of  the  surrogate  as  excepted  from  the  probate  of 
said  will  the  leasehold  premises  of  the  testator  known  as  No. 
208  Greenwich  street,  and  reserved  the  same,  from  so  much  of 
said  will  as  related  to  said  legacies  of  personal  estate,  to  the 
supreme  court.  Subsequently,  negotiations  were  entered  into, 
and  consummated  by  and  between  the  counsel  for  the  respective 
parties,  by  which  such  appeal  was  abandoned  by  the  executor, 
and  an  order  entered  the  15th  of  March,  1851,  by  consent,  dis- 
missing the  appeal,  and  remanding  the  matter  back  to  the  sur- 
rogate, to  be  proceeded  with  by  him.  That  the  executor. 
Burger,  in  the  arrangement  made  by  him  with  the  other  defend- 
ants hereto,  agreed  to  release  and  transfer  to  the  said  defend- 
ants, Mary  Hill,  Caroline  Hill,  Amanda  Hill,  Garrit  Forshay, 
and  Emily  his  wife,  the  leasehold  premises  in  Greenwich 
street,  as  heirs  at  law,  with  the  right  to  collect  the  rents  for 
their  owrn  use. 

That  such  arrangement  and  withdrawal  of  said  appeal, 
and  agreement  to  transfer  said  leasehold  estate  by  said  execu- 
tor, were  signed  by  D.  Evans,  attorney  and  pioctor  for  William 
Burger  the  executor,  and  the  attorney,  proctor  and  counsel  of 
the  said  Mary  Hill  and  others,  heirs  at  law  ;  that  they  were 
wholly  unauthorized  by  the  plaintiff,  or  by  any  person  acting 
for  her,  or  by  or  for  said  Florence  Hill,  her  child,  who  was  an 
infant  under  twenty-one  years  of  age,  and  never  had  been 
assented  to  by  the  plaintiff,  directly  or  indirectly.  That  the 
plaintiff  was  not,  in  said  Negotiations  and  proceedings,  repre- 
sented by  counsel,  and  was  not  a  party  to  said  proceedings. 
That  as  soon  as  she  was  informed  of  such  proceedings,  she  dis- 


NEW-YORK  PRACTICE  REPORTS. 
Hill  agt.  Burger,  ex'r.,  and  others. 

avowed  them,  and  insisted  upon  said  appeal  being  revived, 
and  the  order  dismissing  it  to  be  annulled,  if  it  could  be ;  the 
time  allowed  by  statute  for  appealing  anew  from  the  surrogate's 
decree  having  elapsed.  That  an  application  was  made  to  the 
supreme  court  to  annul  said  order,  dismissing  the  appeal,  and 
to  revive  said  appeal ;  but  was  denied  on  the  specific  ground 
that  the  executor,  by  law,  had  no  right  to  appeal  in  said 
matter. 

That  on  the  31st  of  March,  1851,  the  premises  No.  208 
Greenwich  street,  had  been  leased  to  Hall  &  Van  Buskirk,  by 
a  collector  of  said  estate,  appointed  by  the  surrogate,  and  un- 
der his  order,  with  the  advice  and  consent  of  the  executor,  for 
five  years,  for  a  yearly  rent  of  $1,350,  payable  quarterly. 
That  said  defendants,  Mary  Hill  and  others,  claimed,  as  heirs  at 
law  of  said  Alfred  Hill,  deceased,  the  leasehold  premises  in 
Greenwich  street,  and  the  rents  thereof,  under  the  said  order 
of  the  surrogate  of  the  13th  of  December,  1850 ;  and  had  com- 
menced proceedings  before  said  surrogate,  to  compel  the  ex- 
ecutor to  assign  to  them  said  leasehold  premises,  and  the  lease 
thereof,  and  all  the  rents  accrued  or  to  accrue  thereon.  That 
plaintiff  feared  said  assignment  would  be  made  by  said  execu- 
tor, unless  the  parties  were  restrained  by  the  order  of  this 
court. 

Plaintiff  charged,  and  prayed  judgment  accordingly,  that  so 
much,  and  such  part  of  the  order  of  the  surrogate  as  excepted 
from  probate  the  legacies  of  the  testator's  personal  estate  to 
her  and  her  child  Florence,  and  which  admitted  said  legacies 
of  personal  estate  to  probate  as  a  part  of  said  will,  except  as 
to  the  leasehold  lot  and  premises  in  Greenwich  street,  and  which 
reserved  said  premises  from  the  probate  of  so  much  of  said 
will  as  related  to  said  personal  estate,  was  null  and  void,  and 
of  no  force  or  effect,  so  far  as  it  purported  to  admit  a  certain 
portion  of  specific  legacies  to  probate,  and  rejected  other  por- 
tions of  the  same  legacy  from  the  probate  of  said  will.  That 
the  legal  effect  of  said  decree  of  the  surrogate,  was  to  admit 
the  whole  will  to  probate,  as  a  will  of  real  and  personal  estate  ; 
and  that  under  said  will,  and  said  order  or  decree,  the  plaintiff 
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was  entitled  to  the  use  and  annual  income  of  said  leasehold 
premises,  and  to  the  rents  thereof,  during  her  life ;  the  said 
premises,  after  her  decease,  belonging  to  her  said  child,  Flor- 
ence ;  and  that  the  arrangement  and  settlement,  or  compromise, 
made  by  said  Burger,  was  void  for  want  of  authority  on  the 
part  of  the  executor,  and  of  consideration. 

SANDFORDS,  PORTER  and  STRIKER,  for  plaintiff. 
D.  EVANS,  for  defendant. 

ROOSEVELT,  Justice.  No  actual  marriage  between  the  plain- 
tiff and  the  late  Mr.  Hill  has  been  proved.  She  does  not  even 
aver  it  in  her  complaint.  On  the  contrary,  she  claims  under 
the  will,  not  as  widow,  but  as  being  the  same  person  designated 
in  the  will  by  the  description  of  "  Elizabeth  Parker,"  and  as 
the  mother  of  an  infant  described  in  it  also,  not  as  the  child  of 
the  testator,  but  as  "Florence,  the  child  of  said  Elizabeth." 
Although,  therefore,  the  plaintiff  and  the  testator  cohabited 
together  as  man  and  wife,  it  is  obvious  they  neither  were,  nor 
did  they  consider  themselves  as  married  persons. 

The  next  point  relates  to  the  effect  of  the  will. 

"  All  his  real  estate,  of  every  description,"  the  testator  gives 
to  his  mother  and  sisters — all  his  personal,  to  Elizabeth  Parker 
(who  now  calls  herself  Elizabeth  Hill,)  for  life,  and  then  to  her 
child. 

The  testator,  it  appears,  was  on  a  visit  to  Saratoga.  While 
there  he  was  taken  suddenly  ill,  sent  for  a  lawyer  to  draw  a 
will,  signed  it,  and  a  few  hours  after  died.  On  being  asked 
whether  he  had  any  real  estate,  he  said  yes — referring  to  a 
house  and  lot  in  Greenwich  street,  of  which,  however,  he  had 
only  a  leasehold  title.  It  is  not  pretended  that  he  had  any 
other  property  which  could  in  any  way  be  denominated  real 
estate.  It  is  clear,  therefore,  that  when  he  directed  his  coun- 
sel so  to  draw  the  will  as  to  give  the  real  estate  to  his  mother 
and  sisters,  he  meant  the  leasehold  property  referred  to.  Such, 
too,  is  the  common  understanding  in  such  cases.  But,  techni- 
cally, leasehold  is  not  real  estate.  So  that  the  lawyer,  by 
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mistake,  made  him,  in  effect,  give  nothing  to  his  lawful  rela- 
tives, and,  under  the  term  personal,  everything  to  those  who 
were  not  lawful. 

Accordingly,  when  the  instrument  came  to  be  proved  before 
the  surrogate,  he  allowed  it  only  as  a  testamentary  disposition 
of  all  the  personal  estate,  except  the  leasehold  interest.  That 
he  adjudged  to  be  unde vised,  and  the  consequence  would  be 
that  it  went  to  the  mother,  as  his  next  of  kin.  Elizabeth 
Parker,  notwithstanding,  files  her  bill,  praying  that  the  execu- 
tor may  be  compelled  to  assign  the  lease  to  her ;  in  other 
words,  that  she  and  her  child  may  have  all,  and  the  lawful 
representatives  nothing. 

It  is  a  sufficient  answer,  it  seems  to  me,  to  her  claim,  that 
the  surrogate  has  passed  upon  it  already,  and  that  his  decree 
in  such  a  case  cannot  be  reviewed  collaterally.  Until  reversed 
on  appeal  -regularly  taken,  which  now  it  cannot  be,  it  is  con- 
clusive. To  the  surrogate  the  law  has  confided  the  jurisdiction 
"  to  take  the  proof  of  wills."  Hete  was  an  instrument  pur- 
porting, on  its  face,  among  other  things,  under  the  designation 
of  "  personal  property,"  to  bequeath  a  certain  leasehold  inter- 
est. It  was  propounded  for  probate.  After  hearing  all  parties, 
the  surrogate  decides  that  so  much  of  the  instrument  is  not 
the  will  of  the  testator,  and  for  that  reason  excepts  it  from 
probate.  It  is  conceded,  that  had  there  been  an  interlineation, 
the  surrogate,  on  proper  proof,  might  have  rejected  the  matter 
interlined,  without  disturbing  the  rest  of  the  will.  And  is  not 
this,  in  effect,  the  same  case  ?  The  legacy  in  question  was 
inserted  by  mistake  ;  it  was,  in  other  words,  no  part  of  the 
testator's  will.  So  the  surrogate  thought ;  at  all  events,  so  he 
adjudged. 

I  do  not  see  that  I  have  any  power — and  I  certainly,  under 
the  circumstances,  have  no  inclination — to  review  his  decision 
in  an  original  suit,  and  one,  too,  having,  as  it  would  seem,  no 
very  controlling  equity  to  recommend  it,  and  entirely  at  vari- 
ance, in  its  object,  with  the  clearly  established  intent  of  the 
testator. 

The  bill  must,  therefore,  be  dismissed  with  costs. 
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SUPREME  COURT. 

CHRISTIAN  KILTS  agt.  WILLIAM  SEEBER, 

Where  the  defendant  serves  with  his  answer  an  offer  to  take  judgment  under 
§  385  of  the  Code,  and  the  plaintiff,  without  giving  notice  of  his  acceptance 
of  the  offer,  and  after  the  time  has  expired  for  that  purpose,  serves  an  amended 
complaint,  to  which  an  answer  is  served — not  changing  or  materially  affecting 
the  issues—it  does  not  annul  nor  deprive  the  defendant  of  the  benefit  of  his 
offer. 

If  a  plaintiff  amend  his  complaint,  in  order  to  fortify  his  case  against  the  legal 
effect  of  an  offer  of  judgment  made  under  §  385  of  the  Code,  even  to  the  re- 
quiring a  new  answer,  he  cannot  thus  exonerate  himself  from  the  payment  of 
the  defendant's  costs,  if  in  the  event  he  fails  to  recover  a  more  favorable  judg- 
ment than  that  offered. 

It  seems,  that  the  offer  may  be  made  before  service  of  the  complaint.  And  any 
amendment  the  plaintiff  may  see  fit  to  make,  cannot  deprive  the  defendant  of 
the  benefit  of  his  offer,  where  the  plaintiff  fails  to  recover  a  more  favorable 
judgment. 

Otsego  Special  Term,  JVbv.,  1854. 

MOTION,  on  behalf  of  plaintiff,  asking  for  an  order  directing 
the  clerk  of  Madison  county  to  adjust  full  costs  to  the  plaintiff, 
and  enter  the  same  in  the  judgment  roll  with  the  verdict ;  and 
also  to  set  aside  the  adjustment  of  defendant's  costs. 

C.  FIELD,  for  motion. 
MR.  FOWLER,  in  opposition. 

CRIPPEN,  Justice.  This  action  was  commenced  by  service 
of  a  summons  and  complaint  on  the  3d  of  March,  1854. 
On  the  20th  of  March,  the  defendant's  attorneys  served  an 
answer,  and  at  the  same  time  served  the  plaintiff's  attorney 
with  a  written  offer  to  let  judgment  be  entered  against  the  de- 
fendant, in  favor  of  the  plaintiff,  for  the  sum  of  two  hundred 
and  forty-one  dollars  and  fifty  cents,  with  costs  of  the  action. 
The  offer  was  made  under  §  885  of  the  Code.  The  plaintiff 
gave  no  notice  of  acceptance  of  the  offer.  Afterwards,  and 
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after  the  time  had  elapsed  in  which  such  notice  of  acceptance 
could  be  legally  given,  the  plaintiff's  attorney  served  an 
amended  complaint  in  said  action.  The  defendant's  attorneys, 
in  due  time,  served  an  answer  to  the  amended  complaint ;  this 
last  answer,  however,  was  the  same  as  the  first.  The  action 
was  brought  to  recover  for  carpenter  work  done  and  performed 
by  one  Christopher  Kilts  for  the  defendant,  in  the  erection  of 
a  dwelling  house  and  wood  house.  The  plaintiff  is  the  assig- 
nee of  the  demand.  The  plaintiff,  in  the  first  complaint,  in 
describing  the  contract,  omitted  to  aver  that  the  defendant 
agreed  to  board  said  Christopher  Kilts  and  his  workmen  while 
engaged  at  work  on  said  buildings.  In  the  answer  to  the  first 
complaint,  the  defendant  set  up  a  counter  claim  against  the 
plaintiff's  demands,  and  alleged  that  the  said  Christopher  Kilts 
was  indebted  to  him  for  board,  furnished  and  provided  to  him 
at  his  request. 

On  the  trial  of  the  action  at  the  circuit,  the  plaintiff  recovered 
a  verdict  of  $190  damages.  Afterwards,  the  attorneys  of  both 
parties  served  bills  of  costs,  with  notice  of  adjustment  by  the 
clerk  of  Madison  county.  The  foregoing  facts  appearing  before 
the  clerk,  he  proceeded  and  adjusted  the  defendant's  costs  in 
the  action,  which  had  accrued  therein  after  the  service  of  the 
offer  of  judgment,  as  above  stated,  at  $97.54  ;  and  refused  to 
adjust  the  plaintiff's  costs,  accruing  after  the  service  of  said 
offer  of  judgment,  or  to  incorporate  such  costs  in  the  judgment 
roll  in  favor  of  the  plaintiff. 

It  is  urged  on  the  part  of  the  plaintiff,  that  the  service  of  an 
amended  complaint,  and  the  answer  thereto,  annulled  and  ren- 
dered void  the  offer,  previously  made  by  the  defendant,  to  allow 
the  plaintiff  to  take  judgment  for  the  sum  of  $241.50,  with 
costs. 

It  is  not  disputed  but  that  the  offer  was  legally  and  properly 
made.  The  plaintiff  did  not  serve  notice  of  acceptance,  as  re- 
quired by  §  385  of  the  Code  ;  the  offer,  consequently,  was 
deemed  to  be  withdrawn  ;  but  the  last  clause  of  that  section 
provides,  that  if  the  plaintiff  fail  to  obtain  a  more  favorable 
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judgment  on  the  trial  of  the  action,  in  that  event  he  must  pay 
the  defendant's  costs  from  the  time  of  making  said  offer. 

It  is  quite  manifest  that  the  amended  complaint,  and  the  an- 
swer thereto,  did  not  materially  affect  the  rights  of  the  parties. 
The  amendment  did  not  enlarge  or  otherwise  change  the  plain- 
tiff's demand  ;  its  purport  and  object  seemed  to  be,  to  meet  a 
portion  of  the  defendant's  counter  claim,  or  to  set  out  an  omitted 
provision  of  the  contract,  made  for  the  erection  of  the  buildings 
set  forth  in  said  complaint.  It  is  quite  unimportant  for  what 
purpose  the  complaint  was  amended  ;  nothing  new  was  set  up 
by  the  amendment,  requiring  a  new  or  different  answer  from  the 
one  put  in  to  the  original  complaint.  In  short,  the  matters  in 
issue  remained  unchanged  by  the  new  or  amended  pleadings. 

The  plaintiff  had  an  undoubted  right  to  amend  his  complaint 
at  the  time  he  did  so.  But  I  am  not  able  to  discover  how  such 
amendment  can  affect  the  rights  of  the  defendant,  flowing  from 
the  offer  of  judgment  previously  served  on  the  plaintiff's  at- 
torney. The  substantial  rights  of  the  parties  remained  the 
same  subsequent  to  the  amendment  of  the  complaint,  as  they 
were  when  the  offer  of  judgment  was  served  ;  no  change  of  the 
plaintiff's  claim  in  the  action  ;  no  change  of  the  defence  thereto 
had  been  made.  The  time  for  accepting  the  offer  of  judgment 
had  passed  by  ;  the  rights  of  the  parties,  in  respect  to  such 
offer,  had  become  fixed  by  law,  and  must  be  so  held,  unless,  at 
least,  such  a  change  of  the  questions,  or  matters  in  issue,  were 
made  by  the  amended  pleadings,  as  materially  to  affect  the 
substantial  rights  of  the  parties ;  and  even  then,  it  may  well  be 
doubted  whether  the  plaintiff,  by  amending  his  complaint,  can 
in  such  a  case  deprive  the  defendant  of  the  benefit  of  the  offer 
previously  made  and  not  accepted.  I  am  strongly  inclined  to 
the  opinion,  that  after  the  time  had  expired  in  which  the  plain- 
tiff could  accept  the  offer  of  judgment,  he  could  not,  by  any 
amendment  of  the  complaint,  take  from  the  defendant  the  right 
ultimately  secured  to  him  by  the  offer.  If  a  plaintiff  amend 
his  complaint  in  order  to  fortify  his  case  against  the  legal  effect 
of  an  offer  of  judgment  made  under  §  385  of  the  Code,  by 
enlarging  the  area,  or  the  amount  of  his  demands,  so  that  even 
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a  new  answer  of  new  or  additional  matter  might  be  required, 
yet,  if  the  plaintiff  in  the  end  fail  to  recover  more  favorable 
judgment  than  that  offered  by  the  defendant,  no  good  reason 
can  be  assigned  why  he  should  not  be  subjected  to  the  payment 
of  the  defendant's  costs,  as  required  by  the  above  section  of 
the  Code.  It  is  there  provided,  that  the  defendant  may,  at 
any  time  before  trial  or  verdict,  serve  upon  the  plaintiff  an 
offer,  in  writing,  to  allow  judgment  to  be  taken  against  him  for 
the  sum  therein  specified,  with  costs.  Such  offer,  it  would 
seem,  may  be  made  at  any  time  before  verdict.  I  see  no  rea- 
son why  it  may  not  be  made  even  before  complaint. 

A  cognovit  actionem  could  be  given  before  declaration,  under 
the  former  practice.  (Graham's  Practice,  2d  Ed.,  282.)  The 
Code  authorizes  the  defendant  to  offer  a  confession  of  judgment 
to  the  plaintiff  at  any  stage  of  the  action  before  verdict.  Under 
the  former  practice,  the  plaintiff  might  refuse  the  defendant's 
offer  with  impunity  ;  he  could  proceed  in  the  action  notwith- 
standing such  offer,  and  swell  up  a  large  bill  of  costs  for  the 
defendant  to  pay.  The  Code  has  furnished  a  remedy  for  this 
evil ;  the  provision  is  just,  and  should  be  carried  into  full  effect 
by  the  courts.  If  the  offer  of  judgment  may  be  made  before 
complaint,  and  of  which  I  have  no  doubt,  it  would  seem  that 
the  amendment  of  the  complaint  Cannot  deprive  the  defendant 
of  the  benefit  of  an  offer  made  after  complaint  served,  and  prior 
to  such  amendment.  Indeed,  I  am  satisfied  that  any  amend- 
ment the  plaintiff  may  see  fit  to  make,  cannot  deprive  the  de- 
fendant of  the  benefit  of  his  offer,  in  case  the  plaintiff  fail  to 
obtain  a  more  favorable  judgment  than  that  offered  by  the 
defendant. 

It  cannot  be  doubted,  if  the  plaintiff  had  accepted  of  the 
offer  of  judgment  in  this  case,  but  that  it  would  have  been  a 
full  and  complete  bar  to  the  demands  set  up  in  the  defendant's 
answer.  The  answer  was  served  with  the  offer.  An  offer, 
when  thus  served,  must  be  held  to  have  reference  to  the  claims 
and  demands  which  each  party  have  set  up  in  their  pleadings 
against  the  other,  the  same  as  a  relicta  cognovit  formerly  had. 
The  case  of  Schneider  agt.  Jacobi,  (1  Duer.  694,)  bears  directly 
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upon  this  point.  It  cannot  be  pretended,  under  the  facts  of 
this  case,  that  the  plaintiff  obtained  a  more  favorable  judgment 
than  that  offered  to  him  by  the  defendant.  The  defendant,  in 
fact,  offered  a  judgment  of  about  fifty  dollars  more  to  the  plain- 
tiff than  he  recovered  by  the  verdict  of  the  jury.  It  may  be, 
and  indeed  it  is  not  unlikely  that  the  defendant  made  the  offer 
with  a  view  of  inducing  the  plaintiff  to  accept  it :  he  was 
anxious,  very  likely,  to  avoid  the  trouble,  expense  and  vexation 
of  a  law  suit  \  the  demand  against  him  had  been  assigned  over 
to  the  plaintiff,  and  a  suit  was  brought  upon  it ;  the  assignor 
was  a  competent  witness  against  the  defendant :  in  order,  there- 
fore, to  rid  himself  of  the  hazard  and  trouble  of  a  law  suit,  he 
made  an  offer  of  judgment  for  a  much  larger  sum  than  was 
justly  due  from  him  to  the  plaintiff  or  his  assignor.  The  plain- 
tiff did  not  see  fit  to  accept  the  offer ;  he  allowed  the  time  to 
pass  by  in  which  he  had  a  right  to  accept  it.  The  result, 
therefore,  is,  that  the  plaintiff  is  liable  to  pay  the  defendant's 
costs  in  the  action  which  accrued  after  the  time  of  making  the 
offer  of  judgment.  This  motion  must  be  denied,  but  without 
costs.  The  question  involved  is  novel ;.  consequently,  I  deem 
it  just  to  refuse  costs. 


SUPREME  COURT. 

CHAPPELL  agt.  BISSELL. 

A  complaint  in  an  action  on  a  promissory  note,  alleging  the  making  of  the  note 
by  the  defendant^  and  giving  a  copy  thereof,  containing,  as  payee,  the  initial 
letter  of  plaintiff's  Christian  name,  and  his  surname  in  full ;  and  further  alleg- 
ing that  there  is  due  to  the  plaintiff,  on  the  note  from  the  defendant,  a  sum 
named,  for  which,  with  interest  from  a  specified  day,  the  plaintiff  demands 
judgment,  is  good,  both  under  §  162  of  the  Code,  and  independent  of  that 
section. 

Monroe  Special  Term,   October,  1854. — DEMURRER   to   the 
complaint. 
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The  body  of  the  complaint  is  as  follows : — "  The  above 
named  plaintiff  says,  that  on  the  7th  day  of  April,  1854,  the 
defendant  made  his  promissory  note  in  writing,  of  which  the 
following  is  a  copy,  viz. : — 

"  '  $1,500.  Rochester,  April  7,  1854. 

" '  Three  months  after  date,  I  promise  to  pay  to  the  order  of 
J.  Chappell,  fifteen  hundred  dollars,  at  the  Rochester  City 
Bank,  with  interest — value  received. 

"  <  J.  W.  BISSELL.' 

"  And  further  says,  that  there  is  due  to  him  thereon,  from  the 
said  defendant,  the  sum  of  $791.64 ;  for  wMch  amount,with  in- 
terest from  the  7th  day  of  August,  1854,  the  said  plaintiff 
demands  judgment  against  the  said  defendant." 

The  ground  of  demurrer  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 


s 


ELAH  MATHEWs,/or  defendant. 
G.  F.  D  AN  FORTH,  for  plaintiff. 

T.  R.  STRONG,  Justice.  In  my  opinion,  the  complaint  is 
sufficient,  both  under  §  162  of  the  Code,  and  independent  of 
that  section.  It  alleges  the  making  of  the  note,  which  in- 
cludes delivery  to  the  payee  ; — (Churchill  agt.  Gardner,  7  Term 
Rep.  596 ;  Russell  agt.  Whipple,  2  Cow.  536 ;) — gives  a  copy 
of  the  note,  in  which  "  J.  Chappell  "  is  named  as  the  payee ; 
and  avers  that  there  is  due  to  the  plaintiff,  on  the  note,  a  sum 
named,  for  which,  with  interest,  the  plaintiff  demands  judg- 
ment. Here  is  a  full  compliance  with  §  162  referred  to ;  and 
also  with  subdivision  2  of  §  142.  It  must  be  implied,  in  sup- 
port of  the  pleading,  .that  "  J.  Chappell "  is  the  plaintiff,  as 
much  as  it  would  be  that  "  James  Chappell  "  and  the  plaintiff 
are  identical,  if  the  full  name  had  been  given  as  payee.  The 
production  of  the  note  in  evidence,  by  the  plaintiff,  would 
clearly  be  sufficient  evidence  of  title  without  endorsement;  it 
would  be  presumed,  from  his  possession  of  the  note,  and  the 
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similarity  of  the  name  therein  to  his,  that  the  plaintiff  is  the 
payee  ; — (Forman  agt.  Stebbins,  4  Hill,  181 ;) — and  the  same 
thing  should  be  intended,  and  regarded  as  impliedly  alleged, 
from  the  pleading  containing  the  facts  raising  such  a  presump- 
tion. The  name,  "  J.  Chappell,"  may  mean  the  plaintiff  as 
much  as  "  James  Chappell."  It  may  mean  another  person,  as 
"James  Chappell"  might.  But  it  will  be  construed,  in  like 
manner  as  "  James  Chappell  "  would  be,  to  mean  the  plaintiff, 
in  order  to  sustain  the  complaint.  (Wyatt  agt.  Jlland,  Salk. 
325;  King  agt.  Stevens,  3  East.  244.)  From  the  plaintiff 
suing  on  the  note,  it  must  be  assumed,  so  far  as  the  pleading  is 
concerned,  to  be  in  his  possession. 

The  plaintiff  must  have  judgment  on  the  demurrer. 


COUNTY  COURT. 

AURELIA  HARPER,  respondent,  agt.   DANIEL   M.   LEAL   and 
HENRY  REYNOLDS,  jr.,  appellant. 

If  a  defendant  injustice's  court,  join  issue  on  the  merits  after  his  demurrer  ia 

overruled,  he  waives  the  demurrer. 
A  justice's  return  is  to  be  construed  like  a  case  in  the  supreme  court,  and  the 

judgment  will  not  be  reversed  on  account  of  the  admission  of  a  little  improper 

testimony,  where  the  other  evidence  is  abundantly  sufficient  to  sustain  it, 

and  it  is  manifest  that  substantial  justice  has  been  done. 
The  admissibility  of  the  opinions  of  witnesses,  in  regard  to  the  value  of  personal 

property,  discussed. 
A  clause  in  a  promissory  note,  by  which  the  maker,  "  for  the  payment  of  the 

same,  agrees  to,  and  with  the  payees,  to  waive   all  exemptions  to  property," 

per  se  creates  no  estoppel  against  the  maker,  in  a  suit  by  the  latter,  for  taking 

property  exempt  by  statute  upon  an  execution  issued  on  a  judgment  recovered 

on  such  note. 
On  the  contrary,  such  clause  is  absolutely  void,  being  in  contravention  to  the 

spirit  of  our  exemption  act,  and  to  public  policy. 

Delaware  County,  Dec.  Term,  1854. 

THIS  was  an  appeal  from  justice's  court.     The  plaintiff  was 
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a  householder,  providing  for  herself  and  two  infant  children. 
The  holder  of  the  note,  recited  in  the  opinion  of  the  court,  re- 
covered a  judgment  upon  it,  on  which  an  execution  was  issued 
under  which  the  defendant  Leal,  a  constable,  assisted  by  the 
defendant  Reynolds,  levied  upon  and  carried  away  the  plain- 
tiff's exempt  property  ;  for  which  taking  this  action  was  brought. 
The  defendants  justified  under  the  judgment  and  execution  in 
the  former  action,  and  insisted  that  the  note  on  which  that 
judgment  had  been  recovered,  which  they  also  gave  in  evidence, 
estopped  plaintiff  from  claiming  that  the  property  was  exempt. 

Testimony  having  been  given  of  the  condition  of  a  feather 
bed  and  pillows,  and  of  the  time  they  had  been  in  use,  and  of 
their  value,  &c. ;  a  subsequent  witness,  who  was  acquainted 
with  the  value  of  such  property,  was  asked  "  If  she  had 
heard  the  description  of  the  bed  and  pillows,"  given  by  a 
former  witness ;  and,  on  responding  in  the  affirmative,  she 
was  further  inquired  of,  "  What  do  you  call  such  a  bed  and 
pillows  worth  ?"  which  was  objected  to,  on  the  ground  that 
she  had  not  seen  the  property,  and  could  not  estimate  it 
from  the  description  of  another  witness.  The  justice  per- 
mitted her  to  reply,  and  she  testified,  "  If  there  were  25  pounds 
of  feathers,  I  think  it  would  have  been  wrorth  $12."  A  for- 
mer witness,  who  had  seen  them,  had  estimated  them  at  $20. 
The  other  points  in  the  case  sufficiently  appear  in  the  opinion 
of  the  county  judge.  Plaintiff  recovered  for  the  property. 

S.  A.  GIVENS,  attorney  for  appellants. 
L.  L.  BUNDY,  attorney  for  respondent. 

GLEASON,  J.  This  cause  has  been  argued  with  great  ingenuity 
and  ability  by  the  counsel  of  the  respective  parties.  After  a 
careful  examination  of  the  justice's  returns,  I  am  of  opinion 
that  the  controlling  question  in  the  case  is,  whether  plaintiff 
was  estopped,  by  the  terms  of  the  note  introduced  in  evidence, 
from  insisting  that  the  property  in  controversy  was  exempt  ? 

Upon  the  demurrer,  and  objections  to  the  complaint,  I  have 
not  much  difficulty.  The  original  demurrer  seems  to  have 
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been  informally  passed  over,  without  any  decision  of  the  jus- 
tice-upon  it,  and  the  defendants  proceeded  to  join  issue  upon 
the  merits.  This  latter  act  was  in  itself  a  waiver  of  the 
demurrer.  (Peck  agt.  Corning,  1  Denio's  R.  222  ;  Irvin  agt. 
Forbes,  11  Barb.  R.  587.)  The  subsequent  objections  to  testi- 
mony, on  the  ground  that  the  complaint  was  too  vague,  was 
tantamount  to  insisting  that  the  plaintiff  was  out  of  court,  and 
that  there  was  no  issue  to  try.  The  justice  probably  sup- 
posed that  the  defendants  were  better  qualified,  by  their  actual 
possession  of  the  property,  to  furnish  plaintiff  with  a  bill  of 
particulars,  than  the  latter  to  give  one  to  them.  The  declara- 
tion was  good  in  substance,  and,  the  demurrer  being  out  of  the 
case,  the  evidence  was  properly  received.  At  all  events,  I  am 
persuaded  that  it  would  not  be  giving  "judgment  according 
to  the  justice  of  the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits,"  to  disturb  the  judg- 
ment on  this  point. 

Nor  do  I  deem  the  evidence  in  regard  to  the  value  of  some 
of  the  property,  objected  to  by  defendants'  counsel,  of  sufficient 
importance,  when  weighed  with  the  other  testimony  in  the 
case,  to  reverse  the  judgment ;  even  though  the  question  which 
Avis  Barlow  was  permitted  to  answer,  over  defendants'  objec- 
tion, wTere  held  improper.  Her  response  was  very  guarded, 
and  was  little  more  than  her  estimate  of  the  value  of  feathers 
partly  worn.  But,  it  is  not  clear  to  my  mind,  that  the  testi- 
mony was  inadmissible.  It  was  not  akin  to  that  proposed  in 
the  case  in  14th  Barb.  R.  206,  cited  by  defendants  counsel  : 
there  the  witness  was  requested  to  estimate  the  value  of  a  saw 
mill,  which  he  had  never  seen,  and  about  which  he  plainly 
showed  himself  incompetent  to  testify.  Here  there  was  no 
general  estimate,  in  an  exceedingly  complicated  case  like  that 
in  14th  Barbour,  sought  to  be  elicited ;  nor  is  this  similar  to 
the  one  in  5  Hill  603,  where  the  witness  was  inquired  of,  what 
were  the  amount  of  damages  sustained  by  the  sinking  of  a 
canal  boat,  which  he  had  heard  described  by  other  witnesses  ; 
or  to  the  estimate  of  damage  to  a  stock  of  cattle,  in  conse- 
quence of  being  fed  on  damaged  hay,  (2  Comstock  516  ;)  or  of 
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the  damages  sustained  in  consequence  of  a  mill  lying  still,  (7 
Barb.  74.)  In  the  latter  case,  though  the  question  was  objec- 
tionable, yet  as  the  witness,  in  his  reply,  only  stated  facts,  it 
was  held  immaterial.  Nor  is  this  a  case  parallel  to  Norman 
agt.  Wells,  (17  Wend.  136,)  where  the  question  was,  as  to  the 
probable  amount  of  damages  sustained  by  a  factory  owner,  upon 
a  breach  of  a  covenant  running  with  the  land.  On  the  contrary, 
this  was  an  inquiry  of  a  person  familiar  with  such  property,  as 
to  the  value  of  articles  which  had  been  in  use. 

Witnesses  are  allowed  to  testify  to  the  value  of  personal 
property,  with  the  price  of  which  they  are  familiar.  (See  1  Phil. 
Ev.  290 ;  1  Caw.  tf  HiWs  Notes,  760 ;  23  Wend.  354.)  In 
the  latter  case,  the  plaintiff  was  permitted  to  prove  the  value 
of  a  "  well  broke  setter  dog,"  and  "  the  worth  of  breaking 
one,"  in  order  to  show  the  damage  sustained  by  the  killing  of 
his  dog.  In  4  Barb.  R.  625,  the  opinion  of  a  mason,  as  to 
"  how  long  it  would  take  a  wall  to  dry,"  was  held  competent. 
In  5  Denio,  84,  it  was  held  legal  to  ask  a  witness  who  had  seen 
a  cow,  "  what  she  would  be  worth  if  so  and  so,  and  if  she 
gave  so  much  milk  ?"  as  she  had  been  warranted.  Suppose 
the  value  of  a  firkin  of  butter  had  been  in  controversy,  and  it 
had  been  described  by  witnesses,  and  then  a  butter  dealer  had 
been  inquired  of,  what  such  a  firkin  of  butter  was  worth  at  the 
time  and  place  where  the  injury  was  alleged  to  have  occurred  1 
What  great  impropriety  can  there  be  in  permitting  a  woman 
acquainted  with  feather  beds,  and  knowing  how  they  are  affect- 
ed by  use,  and  otherwise  competent  to  testify  in  regard  to 
their  value,  to  state  what  a  bed  containing  25  pounds  of  feath- 
ers, and  used  a  certain  time,  would  ordinarily  be  worth?  It  is 
by  no  means  evident  that  each  juror  would  be  equally  well 
qualified  with  the  witness  to  judge  of  its  value.  But  if  Mrs. 
Barlow's  testimony  was  technically  objectionable,  I  regard  it 
as  too  unimportant  to  disturb  the  judgment.  She  valued  the 
bed  and  pillows,  upon  condition  that  they  contained  25  pounds 
of  feathers,  at  only  $12 ;  while  another  witness  had  estimated 
them  at  $20. 

A  justice's  return  is  to  be  construed  like  a  case  in  the  supreme 
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court ;  and  every  minute  error,  not  materially  affecting  the 
merits,  will  not  overturn  the  judgment,  where  it  is  apparent, 
from  the  whole  return,  that  substantial  justice  has  been  done. 
(5  Barb.  R.  283  ;  12  Id.  382  and  13  Id.  116.) 

Entertaining  these  views  upon  the  other  points  in  the  case, 
the  main  question  again  recurs,  viz.  :  whether  the  clause 
"  agreeing  to  waive  all  exemption  to  property,"  in  the  fol- 
lowing note,  upon  which  the  judgment  was  recovered,  whereon 
the  execution  was  issued  and  the  property  in  controversy 
seized,  was  a  bar  by  way  of  an  estoppel  to  this  action  1  viz.  : 

"  $15.89.  For  value  received,  I  promise  to  pay  A.  &  J. 
McDonald,  or  bearer,  fifteen  dollars  and  eighty-nine  cents,  and 
the  interest,  on  demand  ;  and  for  the  payment  of  the  same,  1 
agree  to  and  with  them  to  waive  all  exemptions  to  property. 

AURELIA  HARPER." 

Dated,  April  Gth,  1853. 

I  am  of  the  opinion  that  the  case  of  Crawford  agt.  Lockwood  (9 
How.  Pr.  Rep.  547,)  virtually  decides  the  question  in  the  nega- 
tive. It  is  strenuously  insisted  that  that  case  is  very  distin- 
guishable from  the  one  under  consideration,  and  should  not 
control  it ;  that,  in  the  former,  the  words  "  hereby  waiving" 
could  have  had  no  effect  at  the  time  the  note  was  executed, 
and  that  they  were  not  tantamount  to  an  agreement  to  waive 
thereafter ;  whereas,  there  is  an  express  contract  to  waive  in 
the  note  before  this  court.  Giving  a  reasonable  intendment 
to  the  wrords  "  hereby  waiving,"  and  thus  construing  the  note 
so  as  to  carry  out  the  evident  intention  of  the  parties  to  it,  I 
apprehend  the  legal  effect  of  each  is  not  materially  different. 
But,  if  the  note  before  this  court  alone  contains  an  agreement 
to  waive,  the  reasons  adduced  by  the  learned  judge,  in  Craw- 
ford agt.  Lockwood,  (and  which  to  my  mind  are  entirely  satis- 
factory,) establish  that  no  estoppel  exists  under  it. 

But,  I  may  add,  that  could  an  estoppel  be  predicated  upon 
such  a  contract,  much  more  testimony  would  be  requisite  to 
establish  it,  than  was  given  in  this  action.  Estoppels  in  pais 
are  based  upon  admissions  and  conduct  designed  to  influence 
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the  conduct  of  another,  and  which  have  actually  had  that  effect. 
(8  Wend.  R.  480 ;  10  Barb.  R.  108,  and  Id.  436.)  Then,  for 
the  prevention  of  fraud,  the  law  holds  the  admission  conclusive. 
(3  Hill,  219 ;  1  Selden,  401 ;  5  Demo,  157.) 

Here  we  have,  in  the  first  place,  an  ordinary  negotiable 
promissory  note,  due  when  executed,  and  no  forbearance  or 
delay  stipulated  for.  There  is  no  proof  that  the  payees  would 
not  have  taken  the  note,  unless  the  clause  agreeing  "  to  waive" 
were  inserted,  or  that  they  lost  any  rights,  or  sold  or  delivered 
any  goods  upon  the  strength  of  that  clause,  or  that  plaintiff 
designed  it  should  have  that  effect  upon  them.  If  it  had  no 
such  influence  at  the  giving  of  the  note,  then  it  rested  wholly 
in  contract,  to  take  effect  in  the  future,  upon  the  contingency 
of  a  judgment  upon  it,  and  the  levy  of  the  execution  upon  exempt 
property  ;  and  the  payees  were  at  full  liberty  to  levy  upon  all 
property  not  exempt,  or  the  sheriff  could  accept  payment  from 
the  creditors  of  the  plaintiff,  if  any  there  were,  on  the  execu- 
tion, the  same  as  if  no  such  clause  were  contained  in  the  note. 
There  was  nothing  reciprocal  between  them,  in  respect  to  the 
exempt  property  upon  which  to  found  an  estoppel ;  and  had 
the  plaintiff,  when  the  officer  presented  himself,  offered  to  turn 
out  the  exempt  property  on  the  execution,  there  was  no  obli- 
gation on  the  part  of  the  latter,  or  of  the  plaintiffs  in  the  execu- 
tion, to  levy  upon  that,  instead  of  other  property  not  exempt. 

This  case  is  quite  distinguishable  from  those  of  the  Utica 
Insurance  Company  agt.  Bloodgood,  (4  Wend.  652,)  and  Gaylord 
agt.  Van  Loan,  (15  Wend.  308.)  Those  arose  under  the  stat- 
ute of  limitations,  which  was  formerly  regarded  with  disfavor,  and 
a  defence  under  it  was  deemed  hard  and  unconscionable  ;  and 
to  this  day  the  courts  lean  against  the  allowance  of  amendments 
setting  up  this  statutory  bar.  The  statute,  if  pleaded,  created  a 
legal  presumption  of  payment ;  but  that  presumption  was  formerly 
rebutted  by  slight  proof  that  the  statute  bar  had  not  attached.  In 
each  of  the  cases  above  cited,  a  fair  interpretation  of  the  lan- 
guage of  the  defendants  was,  in  substance,  that  the  statute  had 
not  affected  the  demand,  and  that,  as  far  as  that  was  concerned, 
the  lapse  of  time  had  left  it  unimpaired  j  or,  as  was  contended 
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by  the  distinguished  counsel  in  Gaylord  agt.  Van  Loan,  each 
was,  in  effect,  a  conditional  promise  by  the  defendant,  "  that 
if  plaintiff  would  prove  the  debt,  he  would  pay  it."  It  seems 
to  me  that,  in  any  point  of  view,  enough  was  said  by  the  de- 
fendants in  those  cases  to  repel  all  presumption  that  the  statute 
had  then  had  any  effect  upon  the  debts,  and  that  thus  they 
were  open  for  judicial  examination  for  six  years  from  the  agree- 
ment not  to  plead  the  statute. 

But  if  the'agreement  could  operate  only  by  way  of  estoppel, 
then  there  must  have  been  a  valid  contract  not  to  prosecute 
until  the  six  years  had  expired,  under  which  plaintiff  had 
actually  waited  till  the  six  years  had  terminated ;  or,  at  least, 
the  defendant  must  have  designed  to  influence,  and  must  actu- 
ally have  influenced  plaintiff's  conduct,  whereby,  without  the 
estoppel  were  allowed,  the  debt  would  be  lost.  How  long 
would  the  court  hold  the  defendants  were  estopped  in  these 
cases?  Probably  six  years;  or, in  other  words,  that  the  agree- 
ment continued  the  demand  in  life  six  years  longer.  But  if 
the  court  could  only  give  effect  to  the  agreement  in  4  and  15 
Wendell,  by  way  of  estoppel,  the  latter  would  be  based  upon 
the  fact,  that  the  unconscionable  conduct,  or  bad  faith  on  the 
part  of  the  defendants,  would  otherwise  defraud  the  plaintiffs 
out  of  the  whole  of  their  demands  ;  while,  in  this  present  case, 
a  note  is  interposed  as  an  estoppel,  upon  which  the  holders 
wTere,  at  all  times,  at  perfect  liberty  to  prosecute  and  collect 
out  of  any  property  not  exempt. 

Not  only  am  I  of  the  opinion  that  the  agreement  in  this  note, 
u  to  waive  all  exemptions  to  property,"  creates  no  estoppel, 
but  I  go  further,  and  hold  that  it  must  also  be  regarded  in  the 
eye  of  the  law  as  a  hard,  oppressive,  and  unconscionable  con- 
tract, and  that  it  is  totally  void,  as  in  contravention  to  the 
spirit  of  our  statutes,  and  of  public  policy. 

The  object  of  our  statutes  of  exemption  is,  to  protect  those 
little  communities  called  "  families  "  in  the  possession  and  en- 
joyment of  those  articles  of  prime  necessity,  without  which 
they  cannot  exist ;  and  the  state  has  a  deep  interest  in  their 
preservation.  If  the  clause  in  this  note  is  valid  as  an  estoppel 
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in  paw,  then  the  payees  had  legal  authority  to  wrest  from  this 
widow  and  her  two  infants,  every  article  of  bedding  and  of 
clothing  not  actually  upon  their  persons,  if  indeed  that  would 
have  continued  exempt ;  every  particle  of  fuel,  and  every  ounce 
of  food,  and  every  household  untensil,  though  it  were  but  a 
gourdshell ;  and  thus  the  family  might  be  broken  up,  and  com- 
pelled to  flee  from  their  home  to  escape  perishing  from  cold 
or  starvation.  Nor  need  the  creditor  leave  them  a  more 
ample  supply  of  mental  aliment ;  and  in  this  case  it  appears 
the  family  bible  was  levied  upon  and  carried  away.  A  con- 
tract fraught  with  such  consequences  to  the  family  of  the  debtor, 
I  am  convinced,  is  totally  at  variance  with  public  policy,  and 
therefore  void.  It  in  no  wise  aids  iflo  observe  that  the  creditor 
may  prove  far  less  rigorous  than  the  contract  would  permit. 
The  law  deals  with  the  contract,  and  if  that  confers  upon  the 
creditor  the  power  to  commit  acts  at  which  humanity  would 
rebel,  and  which  no  civilized  community  would  peacefully 
tolerate,  I  apprehend  it  will  not  stop  to  inquire  whether  the 
tender  mercies  of  the  exactor  may  not  be  less  cruel  than  the 
contract  itself. 

But  it  is  said  that  such  a  contract  is  for  the  benefit  of  the 
debtor,  inasmuch  as  without  it  credit  would  not  be  extended  to 
him.  Were  such  a  result  to  follow,  it  were  better  that  Bas- 
sanio  should  go  without  a  loan,  than  that  Shylock  should  have 
a  pound  of  Antonio's  flesh,  "  nominated  in  the  bond,"  as  its 
penalty. 

Were  contracts,  like  the  clause  under  discussion,  to  obtain 
the  sanction  of  our  judicial  tribunals,  the  exemption  acts  might 
be  regarded  as  virtually  abolished  :  for  were  a  few  men  in  each 
community  to  deal  in  that  manner,  all  other  traders  would  soon 
be  compelled  to  adopt  it  as  a  matter  of  self-protection.  Were 
the  contract  an  estoppel  in  pais,  it  would  equally  be  so  when 
the  merchant  publicly  proclaimed  to  all  his  customers  that  he 
gave  them  credit  upon  the  condition  only  that  they  agreed  that 
no  property  should  be  exempt  from  execution. 

There  can  be  no  doubt  that  a  householder  may  lawfully 
waive  his  exemption  to  any  particular  article  when  the  officer 
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presents  himself  to  make  a  levy.  A  more  restricted  dominion 
over  his  own  property  would  prove  embarrassing,  and  perhaps 
might  compel  him  to  retain  that  which  he  did  not  require,  or 
which  he  would  gladly  exchange  for  something  more  necessary. 
But  he  exercises  his  own  judgment  and  option  at  the  time  he 
parts  with  its  possession,  and  is  not  estopped  by  a  contract  long 
before  made,  under  the  suggestion  of  silver-tongued  hope, 
"  that  he  should  never  have  occasion  to  solicit  the  exemption." 
It  is  also  competent  for  the  debtor  to  give  a  specific  lien  upon 
any  article.  This  necessarily  results  from  his  absolute  owner- 
ship over  it,  without  which  he  would  have  no  power  to  sell  it; 
but  a  contract  which,  by  its  terms,  seizes  upon  everything 
which  he  may  thereafter  possess,  which  the  law  has  exempted, 
is  a  very  different  affair,  and  may  well  be  void  where  a  more 
limited  one  might  be  valid.  Thus  a  contract,  founded  upon  a 
valuable  consideration,  not  to  exercise  a  particular  trade  or 
profession  in  a  certain  locality,  is  legal,  and  may  be  enforced ; 
but,  if  it  embrace  the  whole  state  within  its  limits,  it  is  void, 
as  against  public  policy.  A  contract  to  pay  compound  interest 
in  the  future,  or  interest  upon  interest  yet  to  come,  though  not 
usurious,  is  void,  as  contrary  to  public  policy ;  its  tendency 
being  to  promote  accumulations,  and  to  delay  and  discourage 
settlements  ;  but  a  contract  to  pay  interest  which  has  been  thus 
compounded  after  it  becam,e  due,  is  valid.  (See  1  Wend.  521 ; 
1  John.  Ch.  R.U;  9  Paige,  334 ;  2  Barb.  Sup.  C.  R.  644.) 

A  contract  to  submit  any  controversy  that  may  arise  out  of  a 
transaction  to  arbitrators,  cannot  be  pleaded  as  an  estoppel  to 
a  suit;  nor  a  contract  not  to  prosecute  within  a  certain  time, 
though  a  covenant  never  to  sue  has  sometim'es  been  construed 
to  operate  as  a  release.  A  contract  never  to  plead  the  statute 
of  limitations,  if  made  when  the  money  was  loaned,  or  debt 
incurred,  I  am  persuaded  would  create  no  estoppel,  but  wrould 
be  void. 

It  is  true,  that  an  estoppel  is  sometimes  allowed  in  order  to 
avoid  circuity  of  action,  or  a  multiplicity  of  suits,  which  the 
law  is  said  to  abhor,  though  it  may  be  otherwise  with  lawyers, 


NEW- YORK  PRACTICE  REPORTS.  285 

Harper  agt.  Leal  and  another. 

who  perhaps  are  too  democratic  to  harbor  hatred  towards  such 
a  multitude.. 

This  estoppel  properly  occurs  when  all  that  is  recovered  in 
the  one  action  would  be  liable  to  be  recovered  back  by  the 
adverse  party  in  a  new  suit.  No  such  state  of  facts  could  arise 
out  of  the  transaction  before  the  court,  even  though  the  agree- 
ment "  to  waive  all  exemptions  "  were  valid  :  for  the  debtor, 
by  the  breach  of  her  agreement,  would  neither  subject  herself 
and  family  to  a  judgment  under  which  they  might  be  starved 
or  frozen,  nor  compelled  to  infringe  the  acts  against  vagrancy; 
nor  could  she  be  imprisoned  :  and,  on  the  other  hand,  the 
creditor  would  not  be  bound  to  levy  on  any  exempt  property, 
but  might  collect  his  demand,  though  the  exemption  were  in- 
sisted on  and  allowed. 

Abhorrent  as  it  would  be  to  a  freeman  to  grant  a  lien  upon 
his  person,  and  illegal  as  it  would  be  universally  regarded  in 
any  free  state,  it  would  be  no  more  at  war  with  public  policy 
to  permit  the  creditor  to  extort  a  contract  from  the  debtor, 
"that  he  will  waive  all  exemption  from  imprisonment,  and 
that  the  creditor  may  sell  him  a  limited  time  into  bondage  for 
the  payment  of  the  debt,"  than  are  the  prerogatives  claimed 
under  this  note. 

Judgment  affirmed. 
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SUPREME  COURT. 
WILLIAM  G.  SHUFELT  agt.  GEORGE  H.  POWER  and  others. 

In  an  action  brought  by  an  assignee,  on  contract,  for  the  recovery  of  a  joint  de- 
mand against  three  defendants,  two  only  of  whom  answered, — Held,  that  the 
two  defendants  who  had  answered,  were  entitled  to  a  commission  to  examine 
the  other  co-defendant  as  a  witness  for  them. 

It  seems,  that  the  rule  and  practice  which  have  always  prevailed  in  granting 
commissions  for  the  examination  of  a  material  witness,  should  still  prevail, 
even  where  the  witness  to  be  examined  is  a  party  to  the  action,  unless  it  is 
made  to  appear  that  the  examination  cannot  be  received  as  evidence  upon  the 
trial. 

Where  a  party  swears,  upon  the  advice  of  counsel,  that  another  party,  who  is  ab- 
sent from  the  state,  is  a  material  witness,  he  should  be  regarded  as  having 
made  a.  prima  facie  case  for  a  commission. 

Albany  Special  Term,  Sept.,  1854. — Motion  for  commission. 

The  defendants,  George  H.  Power  and  Hugh  McClellan, 
who  alone  had  answered  the  complaint,  moved,  upon  an  affi- 
davit stating,  in  the  usual  form,  that  Thomas  H.  Gantley,  their 
co-defendant,  is  a  material  witness  for  the  defence,  and  that 
he  resides  at  Adrian,  in  the  state  of  Michigan,  for  a  commis- 
sion to  take  his  testimony.  It  appeared,  from  the  affidavits  read 
upon  the  motion,  that  the  action  is  brought  to  recover  a  bal- 
ance alleged  to  be  due  from  the  defendants  to  one  Shultz,  upon 
the  sale  of  a  quantity  of  hay,  and  that  the  plaintiff  sues  as  the 
assignee  of  the  demand.  The  motion  was  opposed,  on  the 
ground  that,  the  action  being  brought  for  the  recovery  of  a  joint 
demand  against  the  defendants,  the  two  defendants  on  whose 
behalf  the  motion  is  made,  are  not  entitled  to  examine  their 
co-defendant  as  a  witness. 

JOHN  GAUL,  jr.,  for  plaintiff". 
D.  S.  CowLES,ybr  defendants. 

HARRIS,  Justice.  The  defendants,  Power  and  McClellan, 
allege  that  their  co-defendant,  Gantley,  is  a  material  witness 
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for  them  upon  the  trial  of  this  action,  and  ask  for  a  commis- 
sion to  take  his  testimony.  The  plaintiff  insists,  that  the  action 
being  founded  upon  a  joint  contract  of  all  the  defendants,  Gant- 
ley  cannot  be  a  material  witness  for  his  co-defendants,  and 
therefore  the  motion  should  not  be  granted.  But  I  think  it 
quite  possible,  that  in  such  an  action  one  defendant  may  be  a 
competent  as  well  as  a  material  witness  for  his  co-defendants. 
The  397th  section  of  the  Code  authorizes  a  defendant  to  ex- 
amine his  co-defendant  as  a  witness  as  to  any  matter  in  which 
he  is  not  jointly  interested  or  liable  with  the  party  calling  him, 
and  as  to  which  a  separate  verdict  or  judgment  can  be  rendered. 
In  this  case,  the  action  is  brought  upon  certain  receipts  for 
grain,  upon  which,  it  is  alleged,  all  the  defendants  are  liable. 
But  suppose  the  fact  to  be,  that  the  receipts  were  signed  by 
the  defendant,  Gantley,  under  such  circumstances  as  to  make 
him  liable,  and  not  his  co-defendants ;  what  objection  could 
there  be  to  his  competency  as  a  witness  to  prove  this  fact? 
That  he  was  liable,  and  his  co-defendants  were  not  liable,  must 
certainly  be  a  matter  "  in  which  he  is  not  jointly  interested" 
with  them.  Nor  do  I  see  why  a  separate  verdict  or  judgment 
could  not  be  rendered  against  him  in  such  a  case.  The  com- 
mon law  rule,  that  in  an  action  upon  contract  against  several, 
the  judgment  must  be  against  all  or  none,  is  no  longer  in  force. 
Judgment  may  now  be  rendered,  even  in  an  -action  upon  con- 
tract, against  as  many  defendants  as  are  proved  to  be  liable, 
and  in  favor  of  any  other  defendants  who  are  not  proved  to  be 
liable.  It  may  well  be,  that  the  defendant,  Gantley,  is  liable 
upon  the  contract  upon  which  this  action  is  founded,  and  that 
the  other  defendants  are  not  liable.  Upon  such  a  question,  he 
has  no  interest  in  common  with  his  co-defendants.  He  is  a 
competent  witness,  on  their  behalf,  to  establish  such  a  defence. 
There  is  yet  another  ground,  upon  which  Gantley  may  be- 
come a  competent  witness.  The  plaintiff  sues  as  the  assignee 
of  the  contract  upon  which  the  action  is  founded.  His  assignor 
is  a  competent  witness.  If  the  plaintiff  should  examine  him 
upon  the  trial,  then  all  the  defendants  would  be  competent  wit- 
nesses for  themselves,  as  to  any  matters  in  respect  to  which  he 
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may  testify.  This  right,  so  far  as  Gantley  is  concerned,  might 
be  lost  to  the  defendants,  if  they  were  not  permitted  to  take  his 
examination  Upon  commission. 

It  has  always  been  regarded  as  very  much  a  matter  of  course, 
to  allow  a  commission  to  issue,  when  a  party  shows  that  he  has 
a  material  witness  not  within  the  reach  of  subpoena,  unless  it  is 
made  to  appear  that  the  application  is  not  made  in  good  faith. 
I  think  the  same  rule  should  still  prevail,  even  where  the  wit- 
ness to  be  examined  is  a  party  to  the  action,  unless  it  is  made 
to  appear  that  the  examination  cannot  be  received  as  evidence 
upon  the  trial.  Where  a  party  swears,  upon  the  advice  of  coun- 
sel, that  another  party,  who  is  absent  from  the  State,  is  a  mate- 
rial witness,  he  should  be  regarded  as  having  made  a  prima 
facie  case  for  a  commission.  This  motion  should  therefore  be 
granted,  with  costs  to  the  prevailing  party  in  the  action. 
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SUPREME  COURT. 

THE  ROCHESTER  AND  SYRACUSE  RAILROAD  COMPANY.  Res- 
pondents, agt.  MILTON  BUDLONG,  Appellants. 

What  are  the  principles  upon  which  the  opinions  of  witnesses  are  received  as 
evidence,  upon  the  trial  of  issues  of  fact  ?' 

The  generul  rule,  that  testimony  should  consist  of  facts,  and  not  opinions,  is  con- 
ceded by  all.  The  difficulty  lies  in  defining  the  exception!  to  this  rule,  and 
the  foundations  upon  which  they  rest.  f 

The  mo&t  prominent  class  of  exceptions,  is  that  of  cases  involving  questions  of 
science  or  skill,  or  relating  to  some  art  or  trade,  in  which  experts,  or  per- 
sons interested  in  the  particular  science  or  art,  and  they  alone,  are  permitted 
to  give  opinions.  What  are  the  particular  arts  or  trades  which  fall  within 
this  exception  ? 

Held,  that  upon  all  questions,  except  those,  the  knowledge  of  which  is  presumed 
to  be  alike  common  to  all  men,  whatever  may  have  been  their  education  or 
employment,  the  opinion  of  persons  skilled  in  the  particular  subject  to  which 
the  question  relates,  is  admissible. 

Every  business  or  employment,  which  has  a  particular  class  devoted  to  its  pur- 
suit, is  an  art  or  trade  within  the  meaning  of  the  rule. 

Another  principle,  entirely  distinct  from  that  upon  which  experts  are  admitted, 
which  leads  to  the  reception  of  opinions  in  evidence  in  a  numerous  class  of 
cases,  is,  the  impossibility  of  adequately  describing,  in  language,  matters  and 
scenes  which  have  been  previously  presented  to  the  personal  observation  of 
the  witness.  Among  this  class,  may  be  included  questions  relating  to  hand- 
writing— sometimes  the  value  of  articles,  such  as  household  furniture,  and 
domestic  animals — whether  a  deceased  person  was  physically  capable  at  a 
certain  time,  of  subscribing  his  name  to  a  will — the  age  of  a  person — attach- 
ment existing  between  parties,  in  an  action  for  breach  of  promise  of  mar- 
riage, &c. 

But  while  opinions  are  uniformly  received  upon  a  question  of  value,  can  they 
ever  be  received  upon  a  question  of  damages 

Held,  that  in-  many  cases  the  two  questions  are  identical — that  is,  the  amount 
of  damages  depends  entirely  upon  a  question  of  value.  And  there  is  no  such 
inherent  distinction  between  questions  of  value  and  questions  of  damages,  if 
from  the  latter  is  excluded  all  idea  of  any  legal  rule  or  measure  of  damages, 
as  will  bring  one  within  and  the  other  without  the  province  of  opinions  from 

witnesses. 

• 

If  the  rule,  that  whenever  opinions  are  resorted  to,  the  fact*  upon  which  the 
witness  bases  his  opinion  should  in  all  cases  be  given,  were  strictly  observed, 
there  would  probably  be  less  hostility,  both  at  the  bar  and  on  the  bench,  to 
their  admission. 

In  this  case,  the  questions  put  to  the  witness,  preceded  by  a  full  statement  in 
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regard  to  the  competency  of  the  witness  to  give  an  opinion,  and  of  all  the 
facts  upon  which  that  opinion  was  founded,  were  as  follows  : 

1.  Will  you  state  what,  in  your  opinion,  will  be  the  injury  to  the  residue  of 
Budlong's   farm,  occasioned  by  the   construction   of  the   proposed   railroad 
through  it  ? 

2.  State,  if  you  can,  what  would  be  the  diminution  in  value  of  the  two  fields 
north  and  south  of  the  proposed  railroad,  by  the  construction  thereof? 

Held,  that  they  were  proper.  One  related  to  the  whole,  and  the  other  to  a  por- 
tion of  the  farm ;  otherwise  they  were  identical.  There  was  no  difference 
between  an  inquiry  as  to  the  damage  or  injury  which  would  be  done  to  the 
land  by  the  construction  of  the  road>  and  as  to  its  diminution  in  value  in 
consequence  of  such  construction. 

Monroe  General  Term,  December,  1854. 

WELLES,  JOHNSON  and  SELDEN,  Justices. 

THIS  is  an  appeal  from  the  appraisal  of  certain  lands  belong- 
ing to  the  appellant,  by  commissioners  appointed  by  this  court 
pursuant  to  §  15  of  the  general  railroad  act  passed  April  2, 1850. 

Upon  the  hearing  before  the  commissioners,  a  witness  called 
by  the  appellant,  was  asked,  what  would  be  the  injury  to  the 
appellant's  farm  arising  from  the  construction  of  the  respond- 
ent's road ;  and  what  would  be  its  diminution  in  value  from 
the  same  cause  1  These  questions  were  objected  to  by  the  re- 
spondents, and  excluded  by  the  commissioners. 

E.  DARWIN  SMITH,  for  appellant. 
ORLANDO  HASTINGS,  for  respondents. 

By  the  court — SELDEN,  Justice.  Were  the  questions  pro- 
posed properly  overruled  1 

This  inquiry  calls  for  an  examination  of  the  principles  upon 
which  the  opinions  of  witnesses  are  received  as  evidence  upon 
the  trial  of  issues  of  fact.  I  shall  not  attempt  any  elaborate 
analysis  of  the  doctrines  advanced  in  the  numerous  and  con- 
flicting decisions  upon  this  subject,  but  shall  content  myself 
with  noticing  a  few  of  the  leading  ideas  connected  with  it. 

The  general  rule,  that  testimony  should  consist  of  facts,  and 
not  opinions,  is  conceded  by  all.  The  difficulty  lies  in  defining 
the  exceptions  to  this  rule,  and  the  foundations  upon  which 
they  rest. 
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The  most  prominent  class  of  exceptions  is  that  of  cases  in- 
volving questions  of  science  or  skill,  or  relating  to  some  art  or 
trade,  in  which  experts,  or  persons  instructed  in  the  particular 
science  or  art,  and  they  alone,  are  permitted  to  give  opinions. 
The  reasons  for  this  class  of  exceptions  are  obvious.  But, 
what  are  the  rules  by  means  of  which  we  are  to  ascertain  its 
extent  ?  What  are  the  particular  arts  or  trades  which  fall 
within  the  exception  ?  There  must,  of  necessity,  be  some 
general  rule,  by  which  this  is  to  be  determined.  To  confine 
the  exceptions  to  a  few  only  of  the  more  prominent  profes- 
sions or  trades,  would  do  violence  to  the  principles  which  led 
to  its  adoption.  The  exception  should,  of  course,  be  co-ex- 
tensive with  the  reasons  upon  which  it  is  founded. 

In  a  community  like  ours,  where  almost  every  man  has  his 
own  peculiar  pursuit,  to  which  he  devotes  his  time  and  his 
thoughts,  it  is  apparent,  that  in  a  large  portion  of  the  cases 
which  arise,  there  must  be  a  class  of  individuals,  far  more  ca- 
pable of  forming  an  accurate  opinion  upon  the  facts  of  the 
case,  than  persons  taken  indiscriminately  from  the  common 
walks  of  life.  To  deny  to  a  court  or  jury,  under  such  circum- 
stances, the  aid  to  be  derived  from  the  opinions  of  competent 
witnesses,  is  to  deprive  them  of  the  light  by  which  alone  they 
can  be  guided  to  a  just  conclusion. 

It  follows,  that  upon  all  questions,  except  those,  the  know- 
ledge of  which  is  presumed  to  be  alike  common  to  all  men,  what- 
ever may  have  been  their  education  or  employment,  the  opin- 
ion of  persons  skilled  in  the  particular  subject  to  which  the 
question  relates,  is  admissible. 

The  boundaries  of  the  exception  in  question,  are  the  same  as 
those  which  limit  the  division  of  occupations.  Every  business 
or  employment,  which  has  a  particular  class  devoted  to  its  pur- 
suit, is  an  art  or  trade,  within  the  meaning  of  the  rule. 

But  there  is  another  principle,  entirely  distinct  from  that 
upon  which  experts  are  admitted,  which  leads  to  the  reception 
of  opinions  in  evidence.  It  is  this.  It  is  frequently  impossi- 
ble, in  the  nature  of  things,  to  describe,  in  language,  an  absent 
scene  or  object,  so  as  to  enable  the  hearer  to  form  the  same 
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clear  conception  and  judgment  in  regard  to  it,  as  if  it  were 
present  to  his  senses. 

The  cases  in  which  opinions  are  received  upon  this  ground, 
are  numerous.  Questions  relating  to  handwriting,  may  be  in- 
cluded in  this  class.  Were  it  possible  for  the  witness  to  give 
a  perfect  description  of  the  image  impressed  upon  his  memory, 
there  would  be  no  necessity  for  an  opinion.  Questions  of 
value,  too,  belong  sometimes  to  the  same  class.  If  they  relate 
to  the  value  of  wheat,  corn,  flour,  or  other  article  of  merchandize, 
which  is  referable  to  a  common  standard  ;  it  is  sufficient  if  the 
witness  be  a  dealer  in  this  article,  or  otherwise  instructed  as 
to  its  value- — that  is,  an  expert.  But,  if  the  article  belong  to  a 
class,  the  individuals  of  which  admit  of  a  great  diversity,  as  for 
instance,  that  of  domestic  animals,  or  household  furniture ;  no 
one  can,  in  general,  testify  as  to  its  value,  except  one  who  has 
seen  the  particular  thing. 

There  are  many  other  cases,  in  which  the  opinions  of  wit- 
nesses will  be  received,  on  the  ground  of  the  superior  advan- 
tages which  a  personal  observation  of  the  facts  affords.  For 
instance,  suppose  it  to  become  a  material  question,  whether  a 
deceased  person  was  physically  capable,  at  a  certain  time,  of 
subscribing  his  name  to  a  will.  A  witness  who  had  been  con- 
stantly with  him,  immediately  before  and  after  the  precise 
time,  with  opportunity  for  closely  observing  all  his  actions, 
might,  I  think,  give  his  opinion  upon  the  question,  and  that 
from  the  necessity  of  the  case.  It  wrould  obviously  be  impos- 
sible, by  any  mere  description  of  the  appearance  and  conduct 
of  the  person,  to  convey  to  the  jury  any  precise  idea  as  to  the 
degree  of  his  weakness. 

To  reject  the  judgment  of  an  eye  witness,  in  such  a  case, 
would  be  to  reject  the  evidence  best  calculated  to  throw  light 
upon  the  subject  of  inquiry. 

Again,  suppose  it  to  become  important  to  ascertain  the  age 
of  a  person  concerned  in  some  past  transaction.  A  very  brief 
attempt  to  describe  the  marks,  by  which  the  question  must  be 
determined,  would  be  likely  to  satisfy  any  one  of  the  necessity 
of  resorting  to  the  opinion  of  the  witness. 
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It  is  upon  this  principle,  that  in  an  action  for  breach  of 
promise  of  marriage,  a  witness  living  with  the  plaintiff  has 
been  allowed  to  give  an  opinion  as  to  the  degree  of  attach- 
ment existing  between  the  parties.  (JlPAiee  agt.  Nelson,  4 
Cow.  R.  355.)  The  same  rule  has  been  applied  to  an  action 
for  criminal  conversation.  (2  Stark.  R.  191.) 

It  will  be  found",  if  the  subject  is  carefully  investigated,  that 
the  class  of  cases  in  which  opinions  are  to  be  received  upon 
this  ground,  viz. :  the  impossibility  of  adequately  describing, 
in  language,  matters  which  have  been  previously  presented  to 
the  personal  observation  of  the  witness,  is  very  numerous. 

But  all  this  is  merely  preliminary  to  my  main  object,  which 
is,  to  examine  the  foundation  of  the  rule,  so  often  repeated, 
and  so  frequently  misunderstood,  that  while  opinions  are  uni- 
formly received  upon  a  question  of  value,  they  can  never  be 
received  upon  a  question  of  damages. 

It  is  clear,  that  in  many  cases  the  two  questions  are  identi- 
cal ;  that  is,  the  amount  of  damages  depends  entirely  upon  a 
•question  of  value.  For  instance,  in  an  action  upon  the  war- 
ranty of  a  horse,  proved  to  have  a  certain  defect  warranted 
against,  a  witness  competent  to  testify,  may  be  asked,  first, 
the  value  of  the  horse  as  he  is  ;  then,  what  would  be  his  value, 
in  case  he  was  as  warranted, — leaving  to  the  jury  the  important 
intellectual  process  of  subtracting  the  one  from  the  other ;  or 
this  process  may  be  performed  by  the  witness,  who  may  then 
give  the  result.  The  difference  constitutes  the  damages  in  the 
case. 

0 

Why,  then,  may  not  the  question  be,  what  damages  has  the 
plaintiff  sustained  by  reason  of  the  breach  of  the  defendant's 
warranty  1  It  is  certain  that  the  answer,  if  correct,  must  be 
precisely  the  same  as  to  the  previous  question  ;  and  yet  the 
question  in  this  form  would  be  improper,  for  the  reason  that  it 
involves  a  question  of  law.  Damages  is  a  legal  term  ;  and  the 
rule  of  damages  is,  in  all  cases,  a  question  for  the  court ;  an 
answer  to  a  question,  as  to  the  amount  of  damages  in  a  suit, 
must  necessarily  assume  what  is  the  rule  or  measure  of  dam- 
ages, and  is  therefore  inadmissible. 
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But,  in  the  case  supposed,  if  the  question  be  so  framed  as  to 
call  for  the  difference  in  value  of  the  horse,  and  nothing  else, 
it  is  no  objection  to  it  that  the  word  damages  is  used.  As  for 
instance,  what  is  the  amount  of  the  damage  or  injury  to  the 
horse,  arising  from  the  defect  1  It  would  be  absurd  to  exclude 
this  question,  as  calling  for  an  opinion  as  to  damages,  and  not 
as  to  value.  The  difference  is  merely  verbal. 

There  is  clearly  no  such  inherent  distinction  between  ques- 
tions of  value  and  questions  of  damages,  if  you  exclude  from 
the  latter  all  idea  of  any  legal  rule  or  measure  of  damages,  as 
will  bring  one  within  and  the  other  without  the  province  of  opin- 
ions from  witnesses.  Every  one  who  has  had  much  experience 
in  judicial  trials,  knows,  that  in  most  cases  brought  for  the  re- 
covery of  unliquidated  damages,  the  opinion  of  witnesses 
enters,  of  necessity,  as  a  large  ingredient  into  the  evidence 
which  enables  the  jury  to  estimate  the  damages. 

If  the  rule,  that  whenever  opinions  are  resorted  to,  the  facts 
upon  which  the  witness  bases  his  opinion  should  in  all  cases 
be  given,  were  strictly  observed,  there  would,  I  think,  be  far 
less  hostility,  both  at  the  bar  and  on  the  bench,  to  their  admis- 
sion. Where  this  is  done,  the  jury  have  all  the  means  of  form- 
ing an  independent  judgment)  which  the  case  affords,  together 
with  all  the  aid  they  can  derive  from  the  opinions  of  those  con- 
versant with  the  subject. 

In  the  case  of  Grant  agt.  Thompson,  (4  Conn.  R.  203,)  which 
was  an  action  upon  a  promissory  note,  to  which  the  defence  of 
lunacy  was  interposed,  the  court  held,  that  witnesses  not  pro- 
fessional might  give  their  opinions,  provided,  ,in  connection 
with  them,  they  also  gave  the  facts  upon  which  they  were 
founded. 

In  Rambler  agt.  Tryon,  (7  Serg.  fy  Rawle,  90,)  the  court  say 
"  opinion  is  no  evidence  without  assigning  the  reason  of  such 
opinion  ;  the  jury  are  to  judge  of  the  correctness  of  the  opinion 
from  the  facts  and  reasons  stated  by  the  witnesses." 

So  in  Morse  agt.  The  State  of  Connecticut,  (6  Conn.  R.  9, 
13,)  the  question  was  as  to  the  age  of  an  individual,  at  a  cer- 
tain time — whether  under  or  over  twenty-one.  The  naked 
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opinion  of  a  witness  was  rejected  ;  but  the  court  thought,  that 
if  he  had  stated  the  facts  indicative  of  the  age,  and  then  fol- 
lowed with  an  opinion  founded  upon  those  facts,  it  wrould  have 
been  admissible. 

These  cases  show  how  far^he  courts  will  go  in  the  reception 
of  opinions,  when  the  danger  of  being  misled  by  them  is 
guarded  against,  by  a  full  statement  of  the  facts  upon  which 
they  are  based.  In  many  of  the  cases  where  opinions  have 
been  rejected,  they  would,  I  think,  have  been  received,  if  ac- 
companied by  such  a  statement  of  the  facts  ;  as,  for  instance, 
in  the  cases  of  Norman  agt.  Wells,  (17  Wend.  136  ;)  and  Harger 
agt.  Edmonds,  (4  Bar.  S.  C.  R.  256.) 

In  the  present  case,  no  such  difficulty  arises.  The  ques- 
tions put  and  excluded  were  preceded  by  a  full  statement  in 
regard  to  the  competency  of  the  witness  to  give  an  opinion, 
and  of  all  the  facts  upon  which  that  opinion  was  founded. 
The  questions  were  as  follows  : 

1.  Will  you  state  what,  in  your  opinion,  will  be  the  injury 
to  the  residue  of  Budlong's  farm,  occasioned  by  the  construc- 
tion of  the  proposed  railroad  through  it  ? 

2.  State,  if  you  can,  what  would  be  the  diminution  in  value 
of  the  two  fields  north  and  south  of  the  proposed  railroad,  by 
the  construction  thereof? 

These  questions  related,  one  to  the  whole  farm,  and  the 
other  to  portions  of  it  only.  In  other  respects,  they  were 
identical.  There  is  rro  difference  between  an  inquiry  as  to 
the  damage  or  injury  which  would  be  done  to  the  land,  by  the 
construction  of  the  road,  and  as  to  its  diminution  in  value  in 
consequence  of  such  construction.  What,  then,  were  the 
grounds  upon  which  these  questions  were  overruled  1  I  can 
conceive  of  only  two. 

1.  That,  while  opinions  from  competent  judges  are  admissi- 
ble as  to  the  present  value  of  lands,  a  hypothetical  opinion  as 
to  their  future  value,  founded  upon  a  supposed  state  of  facts, 
is  not  within  the  rule,  and  cannot  be  received. 

2.  That  the  questions  put  were,  in  substance,  inquiries  as  to 
the  amount  of  damages  which  would  accrue  from  the  construe- 
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tion  of  the  road,  and  that  opinions  are  not  admissible  upon  a 
question  of  damages. 

The  first  of  these  objections  is  clearly  untenable.  It  is  fre- 
quently necessary  to  resort  to  this  species  of  evidence.  In  ac- 
tions on  the  case  for  personal  injuries,  by  accidents  upon  rail- 
roads, it  is  the  constant  practice  to  receive  the  opinions  of 
physicians  as  to  the  probable  consequences  of  such  injuries. 

In  the  case  of  Smith  agt.  Gugerty,  (4  Bar.  S.  C.  R.  614,) 
which  was  an  action  for  the  non-performance  of  a  building 
contract,  a  house  mason  was  permitted  to  give  his  opinion 
"  whether  or  not  the  buildings,  if  finished  by  the  20th  of  Octo- 
ber, would  have  been  fit  for  occupation  on  the  1st  of  November 
following."  This  was  not  only  an  opinion  founded  upon  an 
hypothesis,  but  upon  a  supposed  state  of  facts  that  never  did, 
and  never  could  exist. 

But  it  is  probable,  from  the  course  of  the  argument  upon  the 
appeal,  that  these  questions  were  overruled  mainly  upon  the 
ground  that  opinions  are  not  admissible  upon  a  question  as 
to  damages. 

If  I  have  been  at  all  successful  in  what  I  have  attempted,  I 
have  shown  that  the  idea  that  opinions  are  not  to  be  received 
upon  a  question  of  damages,  is  a  fallacy.  It  has  arisen  from 
the  fact,  that  questions  upon  that  subject  have  been  sometimes 
so  framed  as  to  embrace  the  legal  rule  or  measure  of  damages, 
and  at  others,  so  as  to  include  too  many  particulars,  upon  some 
of  which  the  jury  might  be  as  competent  to  judge  as  the  wit- 
ness ;  or,  if  not,  particulars  which  should  be  given  to  the  jury  in 
connection  with  the  opinion,  to  enable  them  properly  to  esti- 
mate its  value. 

In  this  case,  if  the  opinions  of  men  acquainted  with  lands, 
and  with  the  business  of  farming,  were  important  and  valuable 
to  the  commissioners  in  determining  the  present  value  of  the 
lands  in  question,  they  were  equally  so  in  ascertaining  their 
prospective  value,  which  would  depend  upon  a  variety  of  con- 
siderations, the  force  of  which,  persons  trained  to  the  business 
of  cultivating  the  soil  could  best  appreciate.  The  questions 
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put  and  overruled  were  proper,  and  should  have  been  admitted 
and  answered. 

The  report  of  the  commissioners  must  be  set  aside,  and  a 
new  appraisal  ordered  before  new  commissioners,  to  be  ap- 
pointed at  a  special  term. 


SUPREME  COURT. 
SAMUEL  S.  BEACH  agt.  JOHN  A.  TOOKER. 

T£e  admission  nf  indebtedness,  and  the  promise  of  payment,  made  by  the  de- 
fendant in  this  case,  held  sufficient  to  take  the  case  out  of  the  statute  of  limi- 
tations. Also,  that  there  was  no  material  variance  between  the  complaint 
and  the  proof,  on  that  point. 

A  new  trial,  on  the  ground  of  surprise,  will  not  be  granted  where  it  is  alleged 
that  the  surprise  consisted  in  the  plaintiff's  proving  certain  facts  on  the  trial, 
by  a  witness  which  the  defendant  did  not  expect  would  be  offered  to  prove 
them;  and  that  the  witness  the  defendant  expected  the  plaintiff  would  intro- 
duce to  prove  such  facts,  and  for  whom  he  was  prepared  with  witnesses  to 
impeach  his  testimony,  was  not  sworn. 

Neither  will  a  verdict  be  set  aside  for  the  purpose  of  allowing  a  party  to  impeach 
a  witness. 

New- York  Special  Term,  June,  1853. 

UPOI*  the  case  and  pleadings  in  this  cause,  and  upon  affida- 
vits, the  defendant  moves  to  set  aside  the  verdict  rendered 
against  him,  for  the  following  causes  : — 

\st.  For  incorrect  ruling  of  the  judge. 

2rf.  For  surprise,  in  the  introduction  by  the  plaintiff  of 
Samuel  S.  Beach,  jun.,  as  a  witness,  instead  of  Joshua  M. 
Beach. 

H.  H.  BURLOCK,  for  defendant. 
A .  THOMPSON,  for  plaintiff. 

MORRIS,  Justice.  The  alleged  erroneous  ruling  of  the  court 
was  upon  the  following  facts : 
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The  plaintiff's  claim,  as  set  forth  in  the  complaint,  is  upon 
several  notes  given  by  the  defendant  for  good  consideration, 
and  of  so  early  a  date  that  they  were  outlawed  when  the  suit 
was  commenced. 

The  complaint  also  contains  the  following  allegation  : 

"  And  the  plaintiff  further  says,  that  as  he  has  been  informed 
and  believes,  the  said  defendant,  in  or  about  the  year  1845,  and 
within  six  years  next  before  the  commencement  of  this  suit,  ac- 
knowledged, to  an  agent  or  attorney  of  the  plaintiff,  his  liability 
and  indebtedness  upon  the  aforesaid  several  promissory  notes, 
and  promised  to  pay  the  same." 

The  defendant's  answer  does  not  deny  either  the  giving  the 
notes  or  their  consideration,  and  states  : 

"  The  said  defendant,  further  answering,  denies  that  in  or 
about  the  year  1845,  or  at  any  time  within  six  years  next  before 
the  commencement  of  this  suit,  he  acknowledged  to  an  agent  or 
attorney  of  the  plaintiff  the  liability  or  indebtedness  of  him,  the 
said  defendant,  upon  the  several  promissory  notes  in  said  com- 
plaint mentioned,  or  upon  any  of  them,  or  any  part  thereof." 

The  proof  upon  this  issue,  introduced  by  the  plaintiff,  taken 
from  the  case,  is  as  follows  : 

Samuel  S.  Beach,  jun.,  testified — 

"  I  presented  these  notes  to  the  defendant  in  the  year  1848. 
I  showed  the  notes'  to  the  defendant,  and  he  acknowledged 
them.  Defendant  stated,  he  would  take  no  advantage  of 
the  law  in  regard  to  the  statute  of  limitations.  He. said  he 
would  pay  them  at  some  future  day  ;  he  could  not  tell  when. 
He  said  the  notes  were  justly  due  ;  he  was  sorry  he  could  not 
have  paid  them  before." 

The  counsel  for  the  defendant  moved  to  strike  out  the 
testimony  of  the  witness  Beach,  so  far  as  it  proved  a  new  pro- 
mise, on  the  ground  that  there  was  a  variance  in  the  -promise 
laid  in  the  complaint ;  and  also  that  the  testimony  was  a  sur- 
prise on  the  defendant,  and  that  the  defendant  was  not  pre- 
pared to  meet  it. 

The  judge  charged  "  That  there  was  no  variance  between 
the  proof  and  the  complaint,  and  the  promise  was  sufficient  to 
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take  the  case  out  of  the  operation  of  the  statute  of  limitations, 
if  the  jury  believed  that  the  conversation  took  place,  and  that 
the  defendant  understood  what  he  said." 

The  ruling  of  the  court  was  correct.  Any  promise  of  the 
kind  made  by  the  defendant  in  or  after  the  year  1845,  and 
before  the  suit  was  instituted,  would  be  testimony  pertinent  to 
the  issue. 

Upon  the  second  point — that  of  surprise-  -the  defendant's 
counsel  referred  to  the  affidavit  of  the  witness,  Samuel  S.  Beach, 
jun.,  attached  to  and  verifying  the  complaint,  and  contended 
that  it  shows  Samuel  S.  Beach,  jun.,  had  no  personal  know- 
ledge of  the  promises  he  testified  to  on  the  trial,  and  that 
Joshua  M.  Beach  was  the  witness  relied  upon  to  prove  the 
promise. 

The  affidavits  on  the  part  of  the  defendant  show,  that  the 
defendant  expected  to  have  met  Joshua  M.  Beach  as  the  wit- 
ness, and  that  he  had,  by  commission  and  interrogatories,  taken 
the  testimony  of  many  witnesses  residing  in  New  Jersey,  where 
the  family  of  the  Beaches  reside  and  transact  business,  im- 
peaching Joshua  M.  Beach's  character  for  truth  and  veracity, 
when  under  oath.  Defendant's  affidavits  also  show  that,  had 
defendant's  counsel  supposed  Samuel  S.  Beach  junr.,  would  be 
introduced  as  a  witness,  he  would  in  like  manner  have  been 
prepared  to  impeach  his  character  for  truth  and  veracity,  when 
under  oath. 

The  affidavits  of  the  plaintiff  show  that  plaintiff  would 
have  introduced  Joshua  M.  Beach  as  a  witness,  had  it  not  been 
for  the  preparation  to  impeach  him;  and  that  plaintiff  preferred 
not  to  introduce  him  as  a  witness,  than  to  incur  the  trouble  and 
expense  of  procuring  testimony  to  sustain  his  character.  This 
the  plaintiff  had  an  undoubted  right  to  do.  The  policy  of  the 
act,  however,  as  regards  the  effect  upon  the  future  examination 
of  the  character  of  the  plaintiff's  son,  may  be  questioned.  There 
is  nothing  in  the  affidavits  to  show  either  that  the  plaintiff  de- 
signed or  not  to  introduce  Samuel  S.  Beach,  junr.,  as  a  witness, 
had  not  the  effort  to  impeach  Joshua  M.  Beach  been  made. 

Among  the  plaintiff's  affidavits  are  those  of  highly  respect?.- 


300  NEW- YORK  PRACTICE  REPORTS. 

Beach  agt.  Tooker. 

ble  persons,  swearing  to  the  good  moral  character  of  the 
Beaches  ;  therefore  it  is  uncertain  what  would  have  been  a  jury's 
opinion,  under  the  conflict  of  testimony. 

Whether  Samuel  S.  Beach,  junr.,  can,  or  cannot,  be  im- 
peached, is  not  the  question  for  the  court ;  but  only  whether  the 
surprise  that  the  plaintiff  has  presented,  is  one  for  which  the 
law  will  authorize  a  new  trial  to  be  ordered ;  or  whether  it  is 
one  of  those  usual  surprises  that  a  party  experiences  when  he 
finds  witnesses  testify  differently  from  what  he  anticipated ;  or 
when  he  finds  that  a  jury  will,  or  has  decided  against  him. 

The  affidavit  of  Samuel  S.  Beach,  junr.,  attached  to  the  com- 
plaint, and  which  defendant  claims  misled  him,  contains  the  fol- 
lowing :  "from  his  knowledge  of  the  plaintiff' s  business,  and  from 
his  information  as  aforesaid,  He  believes  that  the  matters,  &c., 
are  true." 

This  is  an  averment  of  personal  knowledge,  as  well  as  infor- 
mation. This  affidavit  is  not  inconsistent  with  his  personal 
knowledge  of  the  admission,  and  shows  that  there  was  no  cause 
for  surprise. 

The  object  of  the  new  trial  is  to  enable. the  defendant  to  in- 
troduce testimony  to  impeach  Samuel  S.  Beach,  junr. 

The  courts  have  never  set  aside  a  verdict  to  let  a  party  in  to 
impeach  a  witness,  but  have  uniformly  refused  to  do  so.  The 
cases  are  innumerable.  (1  Denio,  109,  and  cases  cited.) 

Motion  to  set  aside  the  verdict,  and  for  new  trial,  denied,  with 
costs. 
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SUPREME  COURT. 
JOHN  EVERSON  agt.  C.  GEHRMAN  and  J.  C.  EVERSON. 

One  partner  cannot,  against  the  explicit  objections  and  known  wishes  of  his 
co-partner,  confess  a  judgment  in  favor  of  a  partnership  creditor,  in  the  name 
of  the  firm,  that  will  bind  his  co-partner,  or  partnership  property. 

The  principle  ia  analogous  to  an  assignment  by  one  partner,  to  a  trustee,  for  the 
benefit  of  creditors;  which  operates  as  a  fraud  on  the  right  of  the  co-partner 
to  participate  in  the  distribution  of  the  partnership  funds  and  effects  among 
the  creditors.  Besides,  one  partner  has  no  authority,  express  or  implied,  to 
confess  judgment  under  such  circumstances. 

The  obligations  and  duties  of  partners  discussed. 

New-  York  General  Term,  December,  1854. 

THE  defendant,  Gehrman,  moved,  at  special  term,  to  set 
aside  a  judgment  against  him  and  J.  C.  Everson,  for  irregu- 
larity ;  and  also  as  entered  by  collusion  between  the  two  Ever- 
sons,  and  in  fraud  of  Gehrman's  rights.  The  motion  was 
denied,  and  the  defendant,  Everson,  allowed  to  amend  the 
offer  to  confess  judgment,  so  that  it  should  be  in  the  joint 
names  of  the  firm,  instead  of  being  in  his  name  alone.  The 
defendant,  Gehrman,  appealed. 

HOOPER  C.  VAN  VORST,  /or  Gehrman. 
JAMES  W.  NYE,  for  plaintiff". 

By  the  court — MITCHELL,  Justice.  It  may  fairly  be  inferred, 
from  the  affidavits  in  this  case,  that  Gehrman  became  indebted 
to  the  plaintiff,  in  the  year  1853,  in  a  sum  exceeding  three  or 
four  thousand  dollars :  that  on  the  1st  of  January,  1854,  Gehr- 
man and  the  plaintiff's  son  entered  into  partnership ;  and  the 
debt  remaining  unpaid,  the  plaintiff  agreed  with  the  defendants, 
in  March,  1854,  that  they  should  give  him  $2,487.45,  and  that 
he  should  then  give  to  his  son  the  balance  due  to  the  plaintiff. 
In  April,  1854,  the  son  gave  to  the  father  $687.45  in  bills  due 
to  the  firm,  and  the  note  of  the  firm  for  $1,800. 
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Such  an  agreement,  made  by  the  firm  in  good  faith,  and  with 
the  concurrence  of  both  of  its  members,  would  bind  the  firm : 
the  loss  to  the  plaintiff,  in  releasing  part  of  his  debt,  was  a  suf- 
ficient consideration  for  it.  In  August,  the  plaintiff  applied  to 
the  defendants  to  pay  the  note  of  $1,800,  or  to  secure  it ;  they 
said  they  could  not.  He  asked  for  a  judgment,  but  Gehrman 
refused  to  give  one  ;  and  he  swears  that  Gehrman  said  that  if 
any  one  sued  him,  he  would  sell  his  property  and  dispose  of  it, 
so  that  such  person  could  not  collect  the  judgment.  At  the 
same  time  the  son  was  desirous  that  judgment  should  be  con- 
fessed. Thus  the  plaintiff  and  his  son,  the  partner  of  Gehr- 
man, each  knew  that  Gehrman  was  determined  that  the  plain- 
tiff should  not  have  any  preference  by  a  judgment  against  the 
firm.  With  this  knowledge,  the  father  and  son  immediately 
contrived  their  plans,  and  carried  them  out ;  and  the  question 
is,  whether  they  should  be  aided  by  the  court  to  make  effectual 
a  scheme,  in  which  they  colluded  together  to  gain  an  advantage 
to  the  father  over  other  creditors  of  the  firm,  against  the  known 
and  express  wishes  of  Gehrman,  the  other  member  of  the  firm. 

The  facts  clearly  show,  that  the  action  against  the  defend- 
ants was  commenced  and  carried  on,  and  all  its  parts  arranged, 
by  concert  between  the  plaintiff  and  his  son ;  and  designedly 
concealed  from  Gehrman,  the  partner  of  the  son ;  and  with  the 
knowledge  that  he  was  opposed  to  any  such  scheme.  The 
plaintiff's  counsel  admitted  it ;  and  while  the  defendants'  coun- 
sel called  it  a  collusion  to  defraud  Gehrman  out  of  his  rights, 
the  plaintiff's  counsel  insisted  that  it  was  a  plan  to  do  good. 

The  plaintiff's  attorney  resided  in  Madison  county,  not  far 
from  the  residence  of  the  plaintiff.  They  conducted  all  the 
proceedings ;  and  all  the  papers  in  the  cause,  including  the  offer 
of  the  defendant,  Everson,  and  any  other  papers  on  the  part  of 
the  defendant,  were  in  their  handwriting. 

The  summons  was  addressed  to  both  defendants :  it  had  no 
date  to  it.  The  complaint  was  on  the  $1,800  note,  and  is 
sworn  to  by  the  plaintiff  on  the  21st  of  August,  1854.  The 
same  day  the  plaintiff's  attorney  made  affidavit  of  the  service 
of  the  summons  and  complaint  on  the  defendant,  Everson.  At 
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this  time  Gehrman  was  in  his  store,  and  could  have  been  also 
served  with  the  same  papers ;  and  this  must  have  been  known 
to  the  plaintiff  and  his  attorney ;  but  they  designedly  refrained 
from  serving  them  on  him,  as  that  would  frustrate  their  scheme. 
On  the  same  day  the  defendant,  Everson,  signed  a  paper,  stat- 
ing that  "  the  defendant,  John  C.  Everson,  hereby  offers  to  let 
judgment  be  entered  against  him  in  favor  of  the  plaintiff;"  and 
that  judgment  was  thereby  confessed  in  favor  of  the  plaintiff 
for  $1,845.50,  besides  costs.  He  signed'it  in  his  own  name 
only.  On  the  same  day  the  plaintiff's  attorney  served  on  the 
defendant,  Everson,  a  notice  addressed  to  him  alone,  that  the 
plaintiff  accepts  your  offer  to  let  judgment  be  entered  against 
you ;  and  made  affidavit  that  he  had  served  it  on  J.  C.  Ever- 
son, one  of  the  defendants.  On  the  same  day  also,  J.  C.  Ever- 
son made  affidavit  that  the  defendants  were  justly  indebted  to 
the  plaintiff  in  $1,800,  and  interest  from  llth  April,  1854,  on 
the  above  note.  On  the  same  day,  at  twenty-two  minutes  after 
9  o'clock  in  the  morning,  judgment  was  entered  against  both 
defendants  for  $1,845.50  damages,  and  $10.59  costs — the  pa- 
pers above  mentioned  forming  part  of  the  judgment  roll ;  and 
execution  was  issued,  and  at  about  ten  o'clock  on  the  same 
morning  was  levied  on  the  stock  in  trade  of  the  firm  of  the  de- 
fendants. 

Under  these  circumstances,  there  could  be  no  doubt  that  all 
this  was  done  by  father  and  son  in  collusion  with  each  other, 
to  give  a  preference  to  the  father  over  the  other  creditors  of 
the  firm,  and  against  the  known  and  fixed  purpose  of  Gehrman, 
one  of  the  members  of  the  firm. 

The  judge,  at  special  term,  allowed  the  judgment  and  exe- 
cution to  stand  as  security;  and  allowed  the  defendant,  Gehr- 
man, to  defend  the  action ;  and  also  permitted  John  C.  Ever- 
son to  amend  his  offer  to  confess  judgment,  so  that  it  should 
appear  to  be  made  on  behalf  of  the  firm,  instead  of  his  own  be- 
half alone ;  and  also  to  sign  the  firm  name  to  the  offer. 

In  Egberts  agt.  Wood,  (3  Paige,  517,)  the  complaint  alleged 
that  an  assignment  had  been  made  by  Jessup  without  the  con- 
sent of  his  partner,  Vandenburgh ;  and  sought  to  set  it  aside 
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on  that  account;  but  the  answer  denied  this,  and  alleged  that 
it  was  made  with  the  consent  of  Vandenburgh  :  this  was  held 
conclusive  on  a  motion  to  dissolve  an  injunction.  (See  pages  519, 
521.)  The  chancellor  expressly  avoided,  at  that  time,  "ex- 
pressing any  opinion  in  favor  of  the  validity  of  an  assignment 
of  partnership  effects  to  a  trustee,  by  one  partner  against  the 
known  wishes  of  his  co-partner,  and  in  fraud  of  his  right  to 
participate  in  the  distribution  of  partnership  funds  among  the 
creditors."  (Page  525.) 

In  Havens  fy  Dow  agt.  Hussey,  #c.,  (5  Paige,  30,)  the  chan- 
cellor, repeating  the  language  in  3  Paige,  characterizing  such 
an  assignment  as  a  fraud  on  the  right  of  the  other  partner  to 
participate  in  the  distribution  of  the  partnership  effects  among 
the  creditors, held,  "upon  the  most  deliberate  examination,  that 
such  an  assignment  is  both  illegal  and  inequitable,  and  cannot 
be  sustained ;"  and  he  stated  that  the  principle  on  which  an 
assignment  by  one  partner,  in  payment  of  a  partnership  debt, 
rests,  is,  that  there  is  an  implied  authority  for  that  purpose  from 
his  co-partner,  from  the  very  nature  of  the  contract  of  the  co- 
partnership ;  the  payment  of  the  company  debts  being  always 
a  part  of  the  necessary  business  of  the  firm,  and  that  while 
either  party  acts  fairly  within  the  limits  of  such  implied  authority, 
his  contracts  are  valid  and  binding  upon  his  co-partner ;  that 
one  member  of  the  firm  .may,  therefore,  without  any  express 
authority  from  the  other,  discharge  a  partnership  debt,  either 
by  payment  of  the  money,  or  by  transfer  to  the  creditor  of  any 
other  of  the  partnership  effects,  although  there  may  not  be  suffi- 
cient left  to  pay  an  equal  amount  to  the  other  creditors  of  the 
firm ;  but  that  it  is  no  part  of  the  ordinary  business  of  the  co- 
partnership to  appoint  a  trustee  of  all  the  partnership  effects, 
for  the  purpose  of  selling  and  distributing  the  proceeds  among 
the  creditors  in  unequal  proportions  ;  and  that  no  such  authority 
as  that  can  be  implied. 

The  tests  are  here  furnished  which  determine  what  acts  a  part- 
ner may  do  :  he  may  do  whatever  the  articles  of  co-partnership 
expressly  authorize  him  to  do ;  and  whatever  is  within  the  limits 
of  an  implied  authority.  It  is  within  the  limits  of  the  implied 
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authority  to  do  anything  that  falls  within  the  ordinary  business 
of  the  firm — as  to  purchase  goods  within  their  line,  on  cash  or 
credit ;  and  to  give  the  notes  or  promises  of  the  firm  for  their 
payment ;  and  to  pay  for  them  in  money  or  any  other  effects 
of  the  firm.  But  it  is  not  within  the  implied  authority  to  do 
any  act  which,  if  it  were  proposed  to  insert  it  in  the  articles  of 
co-partnership,  each  would  immediately  scout  at ;  nor  to  do  any 
act,  the  effect  of  which  is  not  to  continue  the  business,  but  to 
extinguish  it ;  nor  for  one  member  of  the  firm  to  appear  in  a 
suit  against  the  firm,  not  to  promote  the  wishes  of  his  co-part- 
ner, or  to  defend  the  suit,  but  to  confess  a  judgment  which  he 
knew  the  other  had  declared  he  would  not  confess ;  nor  to  col- 
lude with  the  plaintiff  thus  to  defeat  the  wishes  of  the  one 
whom  he  professed  to  represent.  If  it  were  proposed  to  any 
persons  about  to  enter  into  a  co-partnership,  whether  they 
meant  that  either  partner  might  confess  a  judgment,  to  give  a 
preference  against  the  wishes  of  the  other,  there  could  be  but 
one  answer  to  it ;  and  that  answer  would  show  that  no  such 
power  can  be  implied  as  arising  out  of  the  intention  of  the 
parties,  although  not  expressed.  No  power  can  be  implied, 
unless  it  can  be  inferred  that  the  parties  intended  to  grant  it. 
Their  acts  may  show  that  intention,  as  well  as  their  express 
words  ;  but  in  an  implied  authority,  the  intent  is  as  essential  an 
element  as  words  are  in  an  express  authority. 

The  authority  of  partners  is  generally  employed  in  giving 
acknowledgments  of  indebtedness,  or  of  payments  and  promises, 
or  obligations  to  pay  ;  and  in  disposing  of  the  partnership  prop- 
erty. All  these  are  within  their  ordinary  business.  They  may 
also  prosecute  and  defend  suits.  This  is  on  the  assumption 
that  they  are  acting  for  and  under  the  sanction  of  their  co-part- 
ner. No  such  assumption  can  exist  where  they  and  the  plain- 
tiff in  the  suit  know  that  the  partner  is  opposed  to  their  pro- 
ceedings. 

There  is  more  reason  for  sustaining  an  assignment  to  a  trus- 
tee for  creditors  by  a  single  partner,  than  a  judgment  confessed 
or  acknowledged  by  him  in  the  name  of  his  co-partner,  but 
against  his  wishes.  Each  partner  has  an  estate  in  the  partner- 

VOL.  X.  20 
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ship  effects — each  owns  them  per  my  et  per  tout — each,  there- 
fore, has  such  a  legal  estate  in  them,  that  his  act  alone  operates 
to  pass  the  legal  title  in  them ;  and  it  is  only  because  such  an 
assignment  is  a  fraud  on  the  right  of  the  co-partner  to  partici- 
pate in  the  distribution  of  the  partnership  funds  among  the 
creditors,  that  the  assignment  by  one  to  a  trustee,  against  the 
will  of  the  other,  is  void.  But  in  the  case  of  a  judgment  con- 
fessed or  acknowledged, -the  partner  confessing  it  against  the 
wish  of  his  co-partner,  not  only  has  no  authority,  express  or 
implied  to  do  so,  but  he  also  is  not  acting  in  that  matter  by 
virtue  of  any  estate  which  he  has,  or  directly  upon  the  estate. 
In  the  one  case,  the  estate  which  he  has  could  sustain  the  mere 
legal  estate  which  he  gives — in  the  other,  the  estate  Which  he 
has  gives  him  no  power  to  act. 

In  Deming  agt.  Colt,  before  Justices  OAKLEY,  VANDERPOEL, 
and  SANDFORD,  and  in  Hayes  agt.  Heyer,  before  Justices  DUER, 
MASON,  and  CAMPBELL,  (3  Sand.  284,)  it  was  decided,  that 
one  member  of  a  firm  could  not,  without  the  concurrence  of  his 
partner,  who  was  at  hand,  or  capable  of  acting,  make  a  general 
assignment  of  'the  property  and  effects  of  the  firm  to  a  trustee, 
for  the  payment  of  partnership  debts,  even  where  the  payment 
was  without  preferences ;  that  it  was  not  incident  to  the  right 
of  one  partner  thus  to  select  an  agent,  and  clothe  him  with  all 
the  authority  of  the  firm.  Much  less  can  it  be  incident  to  the 
right  of  one  partner  (by  indirection  even)  thus  to  select  his  own 
favorite,  and  put  him  in  possession  of  the  property  of  the  firm, 
against  the  wishes  of  his  co-gartner. 

The  defendant,  Everson,  had  power  to  confess  judgment  for 
himself  alone  ;  and  with  that  there  should  be  no  interference  ; 
but  not,  under  the  circumstances,  for  his  partner  also;  and  ac- 
cordingly the  judgment  should  be  made  to  conform  to  the  con- 
fession or  offer  made  by  him,  and  be  a  judgment  against  him 
individually. 

It  is  not  necessary  to  this  case,  to  decide  whether  an  offer  to 
confess  judgment,  after  suit  brought,  made  by  one  defendant 
in  good  faith,  on  behalf  of  both,  and  with  the  supposed  assent 
of  his  co-partntr,  will  not  sustain  a  judgment  against  both. 
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Here  the  offer  was  by  one  alone,  for  himself  alone ;  and  the 
judgment  is  irregular,  unless  the  court  allow  it  to  be  amended ; 
and  that  amendment  would  be  by  authorizing  one  defendant  to 
do  an  act  in  the  name  of  the  other,  which  it  is  known  to  the 
court  +hat  other  never  authorized,  either  expressly  or  by  impli- 
cation ;  and  which  he  expressly  refused  to  assent  to.  Neither 
such  dissent,  nor  any  collusion  between  the  plaintiff  and  one  of 
the  defendants,  appeared  in  Lippman  agt.  Joilson,  (1  Code  R. 
JV*.  S.  161,  note,)  nor  in  Hammond  agt.  Harris,  (2  How.  Pr.  R. 
115,)  nor  injSterne  agt.  Bentley,  #c.,  (3  How.  Pr.  R.  331,)  nor 
in  Crane  agt.  French,  (1  Wend.  311,)  Grasebrook  agt.  M'Crvdie, 
(9  Wend.  437.) 

Nor  is  this  case  like  those  in  which  an  attorney  has  appeared 
for  both  defendants — the  court  there  holding  that  they  would 
not  go  behind  the  record  to  inquire  into  his  authority  io  appear, 
as  in  Hammond  agt.  Harris,  and  Sterne  agt.  Bentley,  &c. ;  Den- 
Ion  agt.  Noyes,  (6J.R.  296 ;)  Grasebrook  agt.  Jtf< Crudie,  (9  Wend. 
437 ;)  Blodget  agt.  Conklin  If  Arnold,  (9  How.  Pr.  R.  442,  &c.) 

In  2  How.  Pr.  R.  21,  Groesbeck  agt.  Brown  fy  Johnson — John- 
son employed  an  attorney  to  appear  for  both  defendants,  and 
confess  judgment  against  both.  The  attorney  was  irresponsi- 
ble, and  the  judgment  was  set  aside  as  irregular :  Judge  BEARDS- 
LEY  said  that  the  attorney  had  no  authority  to  confess  judgment 
against  Brown.  This  must  have  been  on  the  principle  that  John- 
son, the  partner,  could  not  authorize  him  to  do  so.  He  also 
said  that  there  was  reason  to  believe  there  was  collusion  be- 
tween Johnson,  and  the  attorney,  and  the  plaintiff.  He  also 
remarked,  that  Johnson  might  have  confessed  judgment  under 
the  joint-debtor  act — the  declaration  being  served  on  him  ;  but 
that,  in  the  case  before  him,  judgment  was  against  both  defend- 
ants. So  in  this  case,  if  the  defendant,  Everson,  is  allowed  to 
use  the  name  of  Gehrman  in  the  offer  of  judgment,  judgment 
must  be  (not,  as  on -the  joint-debtor  act,  against  the  property 
only,  but)  against  Gehrman,  (as  well  as  Everson,)  as  if  Gehr- 
man had  appeared  in  the  suit. 

In  Blodget  agt.  Conklin  fy  Jlrnold,  (9  How.  442,)  an  attorney 
had  appeared  in  good  faith  on  his  part,  for  both  defendants; 
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and  the  court  allowed  the  judgment  to  stand  as  security ;  but 
said  that  "if  collusion  between  the  plaintiff  or  his  attorney  and 
Arnold,  or  the  attorney  whom  he  employed,  had  been  satisfac- 
torily established,  the  case  would  have  been  entirely  different ; 
and  the  judgment  would,  in  that  case,  be  set  aside  as  against 
Conklin."  This  is  but  a  common  instance  of  the  aversion 
which  the  law  always  shows  to  fraud  and  coven.  So,  in  the 
case  of  Sterne  agt.  Bentley,  &c.,  Justice  PAIGE  noticed  that, 
"  fraud  OR  collusion  between  the  plaintiff  and  the  defendant, 
M'Laughlin,  or  his  attorney,  was  denied  by  the  plaintiff.  And 
in  Denton  agt.  Noyes,  (6  J.  R.  296,)  Chief  Justice  KENT  said, 
"  if  there  had  been  any  collusion  between  the  plaintiffs  and  the 
attorney  for  the  defendant,  it  would  have  altered  the  case  ;  but 
that  none  was  shown  or  pretended."  Here  the  collusion  was 
between  the  plaintiff  and  one  defendant ;  and  if  the  court  should 
sanction  the  amendment  allowed  at  special  term,  it  would  make 
itself  also  their  instrument. 

In  Green,  fyc.,  agt.  Seals,  (2  Caine's  R.  254,)  and  St.  John 
agt.  Holmes,  (20  Wend.  609,)  the  court  refused  to  set  aside  a 
judgment  confessed  against  two  partners,  on  a  warrant  of  at- 
torney signed  by  one  ;  but  there  the  one  confessing  the  judg- 
ment alone,  moved  to  set  it  aside ;  and  it  was  held  good  as  to 
him ;  but  it  might  be  that  the  other  had  assented,  or  did  not 
choose  to  object.  There,  too,  an  attorney  must  have  appeared 
for  both.  But  an  individual,  not  an  attorney,  can  not  appear 
in  court  for  another  without  the  express  authority  of  that 
other. 

If  this  judgment  should  be  sustained,  it  would  open  the  way 
for  one  partner  to  give  preferences,  as  he  chose,  to  any  number 
of  creditors  of  the  firm  against  the  wishes  of  the  other,  and  so 
produce  the  same  effect  as  an  assignment  to  a  trustee  for  such 
purposes,  which  the  partner  could  not  have  made.  It  would 
also  encourage  concealment  and  contrivance  against  those  to 
whom  the  partner  owed  confidence  and  good  faith.  If  the 
partners  cannot  agree,  it  is  best  to  allow  all  the  creditors  to 
come  in  equally ;  or  the  most  diligent,  in  the  fair  and  regular 
practice  of  the  law,  to  succeed. 
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The  order  should  be  so  modified  as  to  withdraw  from  the 
defendant,  Everson,  the  right  to  make  any  amendment ;  and 
so  as  to  set  aside  the  judgment  as  against  the  defendant,  Gehr- 
man,  with  costs  of  the  appeal. 


SUPREME  COURT. 

TOMPKINS  agt.  ACER. 

An  answer,  in  an  action  on  a  promissory  note,  payable  at  bank,  brought  by  the 
payee  against  the  maker,  merely  taking  issue  upon  aa  allegation  of  the  pre- 
sentment of  the  note  at  the  bank  at  maturity,  and  setting  up  that  the  plaintiff 
is  not  the  sole  owner  and  holder  of  the  note,  but  owns  it  jointly  with  another 
person,  naming  him,  wherefore  the  plaintiff  is  not  individually  entitled  to  re- 
-cover, is  frivolous. 

Jit  Chamber S)  November,  1854. 

MOTION  by  plaintiff  for  judgment,  on  account  of  the  ^frivo- 
lousness  of  the  answer,  with  costs.  The  facts  sufficiently  ap- 
pear in  the  opinion. 

O.  H.  PALMER,  for  plaintiff. 
H.  SARGENT,  for  defendant. 

T.  R.  STRONG,  Justice.  The  answer  is  clearly  frivolous. 
The  action  is  by  the  payee  against  the  maker,  and  presentment 
of  the  note  at  the  bank  when  it  became  due  and  payable,  or  at 
any  other  time,  was  not  necessary,  as  it  is  not  pretended  that 
the  defendant  paid  the  note,  or  tendered  payment,  at  the  bank, 
when  it  became  due ;  the  issue  on  that  subject  is  therefore  im- 
material. 

Assuming  that  the  plaintiff  is  not  the  "  sole  owner  and  holder 
of  the  note,  but  that  the  said  plaintiff  is  the  owner  of  the  same 
jointly  with  one  A.  C.  Way,"  the  conclusion  drawn  from  it  in 
the  answer,  that  "  therefore  the  said  plaintiff  is  not  individually 
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entitled  to  recover  against  the  said  defendant  in  this  action," 
does  not  necessarily  follow.  The  plaintiff  may  be  a  trustee  of 
an  express  trust  as  to  Way's  interest,  and  entitled  to  sue  and 
recover,  without  joining  Way,  under  §  113  of  the  Code.  It 
should  have  been  shown  that  the  interest  of  Way  is  of  some 
other  character,  to  present  a  case  of  a  defect  of  parties  plaintiff. 

The  affidavit  of  the  defendant,  of  merits,  is  fatally  defective, 
in  not  saying  that  he  has  stated  the  case  to  his  counsel,  instead 
of  his  defence  ',  and  in  omitting  to  state  that  he  has  a  good  de- 
fence on  the  merits — the  words  "  on  the  merits  "  not  being  in 
the  affidavit.  No  basis,  therefore,  for  giving  permission  to 
amend  is  furnished. 

The  motion  must  be  granted,  but  without  prejudice  to  a  mo- 
*\on  to  the  court  at  special  term  for  leave  to  answer,  &c. 


SUPREME  COURT. 

THE  NORTH  RIVER  INSURANCE  COMPANY  agt.  RACHEL  SNEDI- 
KER  and  others. 

Under  a  judgment  in  an  action  for  foreclosure  and  sale  of  mortgaged  premises,, 
the  mortgagor  has  no  right  of  redemption — consequently  has  no  right  of  pos- 
session of  the  mortgaged  premises  for  a  year  after  the  sale. 

Mortgagors  have  a  right  to  redeem  in  "  sales  under  execution,"  in  personal 
actions  ;  and  had  this  right  prior  to  the  act  of  1847,  (passed  Nov.  20, 1847,) 
which  extended  the  right  of  redemption  to  holders  of  liens  by  mortgage,  in 
the  same  manner  as  to  liens  by  judgment  or  decree. 

New  York  Special  Term,  March,  1854. 

THIS  was  an  action  brought  for  the  foreclosure  and  sale  of 
mortgaged  premises  in  the  city  of  New  York.  Judgment  of 
foreclosure  and  sale  was  rendered  for  the  plaintiffs  on  the  30th 
July,  1853  ;  and  the  premises  were  sold  under  said  judgment, 
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upon  due  notice,  by  the  sheriff,  to  Charles  Parsons,  of  the  city 
X)f  New  York,  who  was  the  highest  bidder,  and  became  the 
purchaser ;  and  to  whom  the  sheriff,  on  the  26th  Oct.,  1853, 
executed  a  deed  of  the  premises ;  which  deed  had  been  duly 
recorded.  On  the  28th  of  January,  1854,  Parsons  demanded 
possession  of  said  premises  from  the  defendant,  Rachel  Snedi- 
ker, (widow  of  the  mortgagor,  and  who  executed  the  mortgage 
with  her  husband,)  who  was  then  in  possession.  She  refused 
to  deliver  possession — claiming  that^he  had  a  right  to  occupy 
the  premises  for  the  same  length  of  time  after  the  sale  upon  a 
foreclosure,  as  upon  a  sale  by  the  sheriff  under  an  execution — 
(one  year.)  Parsons  now  moved  for  a  writ  of  assistance,  to  be 
put  into  possession  of  said  premises.  The  motion  was  opposed 
by  Mrs.  Snediker. 

ARCHIBALD  HILTON,  for  Parsons. 
S.  F.  CLARKSON,  for  Mrs.  Snediker. 

ROOSEVELT,  Justice.  One  of  the  defendants  in  this  case,  the 
wife  of  the  mortgagor,  although,  she  joined  in  the  mortgage,  re- 
fuses to  yield  possession  of  the  mortgaged  premises,  notwith- 
standing the  foreclosure.  Her  counsel  insists  that,  like  a  judg- 
ment debtor  after  a  sale  on  execution,  she  has  the  right  of  redemp- 
tion, and  the  consequent  right  of  possession  for  twelve  months 
after  the  sale.  If  such  be  a  correct  view  of  the  present  state 
of  the  law,  both  bar  and  bench,  and  the  whole  community,  have 
been  laboring  under  a  serious  error  for  the  last  six  years. 

The  mortgage  redemption  act  was  repealed,  it  is  admitted,  as 
early  as  1838 ;  but  the  legislature, by  an  act,  it  is  said,  passed  Nov. 
20, 1847,  "  to  amend  title  five  of  chapter  six  of  the  third  part  of 
the  Revised  Statutes,"  inadvertently,  it  may  be,  restored  the 
privilege.  In  that  act,  it  was  declared  that  "  all  the  provisions 
of  the  said  title  shall  extend  and  apply  to  liens  by  mortgage,  in 
the  same  manner  as  they  do  to  liens  by  judgment  or  decree." 
Now,  among  the  provisions  of  the  title  referred  to,  is  that  which, 
gives  to  judgment  debtors  the  right  of  redemption.  And  hence 
it  is  inferred  that,  by  the  act  of  1847,  the  same  right  of  re- 
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demption  is  extended  to  debtors  by  mortgage.  The  answer  is, 
that  every  law  must  be  construed  according  to  its  subject  mat- 
ter. The  title  in  question,  by  its  very  terms.,  had  reference  ex- 
clusively to  "  personal  actions,"  as  understood  before  the  Code, 
and  to  "  executions  against  property,"  in  such  actions.  It  had 
no  reference  to  equity  suits,  or  to  sales  on  foreclosure,  except 
in  a  single  particular — a  junior  creditor  by  chancery  decree, 
not  of  foreclosure,  but  for  the  recovery  of  a  specific  sum  of 
money,  was  placed  upon  .the  same  footing,  in  respect  of  the 
right  of  redemption,  as  a  junior  creditor  by  ordinary  common 
law  judgment.  Both  were  treated  as  alike  holding  liens  on 
the  premises  sold  under  the  older  execution,  and  alike  entitled 
to  redeem  as  against  such  sale.  It  was  soon  discovered,  how- 
ever, that  a  lien  by  mortgage,  where  no  decree  had  been  ob- 
tained, possessed  at  least  as  strong  claims,  in  respect  of  the 
privilege  of  redemption,  as  either  of  the  other  two.  And  ac- 
cordingly the  fifty-first  section  of  the  title  in  question  was 
amended  by  inserting,  after  the  words  "  any  creditor  having  a 
decree  or  judgment,"  the  words  "  or  having  a  mortgage  duly 
recorded."  Having  done  this,  it  became  obviously  necessary 
that  all  the  other  provisions,  some  twenty  odd  in  number,  which 
related  to  "liens  by  judgment  or  decree,"  should  be  "  extended, 
and  applied  to  liens  by  mortgage  :"  such,  for  instance,  as  allow- 
ing a  redemption  of  one  or  more  of  several  lots,  or  of  an  un- 
undivided  share  of  a  single  lot  or  parcel,  and  defining  the  time 
when  the  title  of  the  judgment  debtor  shall  be  divested,  and 
how  the  redeeming  creditor  may  himself  be  subjected  to  re- 
demption in  favor  of  some  other  holder  of  a  like  lien,  and  how 
the  sheriffs'  deeds  are  to  be  given,  and  when,  and  to  whom,  &c. 
The  object  of  the  act  was  to  provide  for  the  holders,  and  not 
for  the  givers  of  mortgages,  and  in  cases  not  of  foreclosure,  but 
of  "  sales  under  execution  "  in  personal  actions.  Mortgagors 
had  already  a  right  to  redeem  as  against  such  sales,  and  this 
act  extended  the  right  to  mortgagees.  The  former,  too,  for 
twelve  months  had  the  preference — the  rights  of  the  latter, 
even  by  the  amendment,  could  only  be  exerted  after  the  former 
had,  by  his  omission,  signified  a  determination  to  forego  the 
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privilege.  If  the  mortgage  debtor  would  not,  or  could  not  re- 
deem from  the  execution  sale,  there  seemed  a  peculiar  fitness 
in  allowing  the  mortgage  creditor  to  save  himself,  and,  in  doing 
so,  virtually  to  save  the  debtor.  In  other  words,  the  evil  to  be 
remedied  was  obvious,  and  the  act  to  effect  it  should,  therefore, 
be  so  construed  as  to  attain  that  end,  and  not  an  end  never 
dreamed  of  by  its  framers,  and  never  imagined,  as  I  believe,  by 
any  of  its  expounders — until  now.  New  discoveries,  whether 
real  or  imaginary,  are  calculated  to  flatter  the  natural  vanity  of 
man.  But,  in  the  interpretation  of  laws  made  for  a  busi- 
ness community,  and  by  business  legislators,  such  discoveries, 
are  to  be  lightly  received.  Cotemporaneous  and  long  con- 
tinued, uninterrupted  exposition  is  a  safer  guide.  The  inten- 
tion of  the  law-maker  is  the  law ;  and,  in  a  republic  like  ours, 
the  best  evidence  of  that  intention  is  the  practical  exposition 
of  the  whole  community. 

The  motion  of  the  purchaser,  therefore,  for  a  writ  of  assist- 
ance to  compel  the  immediate  delivery  of  possession  must  be 
granted,  with  costs. 


SUPREME  COURT. 
GEORGE  S.  BUTLER  agt.  ELIJAH  L.  WOOD. 

Under  the  statute,  (2  R.  S.  260,  §  2,)  the  proceeding  to  obtain  security  for  cottt, 
when  it  is  shown  that  the  plaintiff  has  become  a  non-resident  after  the  com- 
mencement of  the  action,  can  not  be  enforced  by  a  defendant,  where  an  order 
is  standing  that  a  writ  of  inquiry  issue  to  ascertain  the  plaintiff's  damages  in 
the  action. 

Until  the  defendant  gets  rid  of  what  ambunts  to  an  interlocutory  judgment 
against  him,  he  is  in  no  condition  to  ask  for  security  for  coats;  non  cotutal, 
that  he  can  ever  be  entitled  to  any. 

Ontario  Special  Term,  Jlugust,  1854. 

ORDER  that  plaintiff  file  security  for  costs,  or  show  cause,  &c., 
founded  upon  affidavits  tending  to  show  that,  after  the  action 
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was  commenced,  the  plaintiff  removed  from  his  residence  in 
the  county  of  Monroe,  in  this  state,  to  the  state  of  Illinois, 
where  he  now  resides.  The  plaintiff,  in  his  affidavit,  denies 
that  he  has  changed  his  residence  ;  and  states  that  he  went  to 
Illinois  on  business,  and  has  since  returned  to  Monroe  county 
aforesaid,  where  he  now  resides.  That  his  absence  from  the 
state  was  temporary,  and  that  his  family  has  remained  in  Mon- 
roe county. 

It  also  appears  that  the  action  is  for  slander ;  that  the  de- 
fendant demurred  to  the  complaint ;  that  the  demurrer,  after 
argument,  was  overruled  at  special  term,  with  leave  to  the  de- 
fendant to  answer  on  payment  of  costs ;  that  the  defendant 
appealed  from  the  order  overruling  the  demurrer,  to  the  general 
term,  where  the  order  was  affirmed,  with  leave  to  the  defend- 
ant to  answer,  on  payment  of  costs  of  the  demurrer  and  of  the 
appeal.  That  in  July,  1854,  on  showing  these  facts,  and  that 
the  costs  had  not  been  paid,  and  no  answer  served,  &c.,  the 
plaintiff  obtained,  at  special  term,  an  order  that  a  writ  of  in- 
quiry issue  to  ascertain  the  plaintiff's  damages. 

A.  J.  WILKIN,  for  plaintiff. 
SIMEON  B.  jEWETT,ybr  defendant. 

WELLES,  Justice.  There  is  some  doubt  upon  the  affidavits, 
whether  the  plaintiff's  absence  was  temporary  or -permanent, 
so  as  to  make  him  a  non-resident.  The  motion,  however,  is 
denied,  upon  the  ground  that  the  defendant  is  not  in  a  condi- 
tion to  ask  that  security  for  costs  be  given.  There  is,  what 
amounts  to  an  interlocutory  judgment  against  him.  Until  that  is 
got  rid  of,  he  can  never  be  entitled  to  judgment  for  costs  against 
the  plaintiff.  All  the  defendant  can  attempt  to  do,  until  he  • 
shall  obtain  leave  to  answer,  is,  to  reduce  or  mitigate  the  dam- 
ages. The  plaintiff  will,  in  any  event,  be  entitled  to,  at  least, 
nominal  damages,  which,  in  this  action,  precludes  the  idea  of 
the  defendant  recoverino;  costs. 

o 

The  proceeding  to  obtain  security  for  costs  is  founded  upon 
Tit.  I/.,  Chap.  X.,  Part  ///.,  of  the  Revised  Statutes,  (Vol.  2, 
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p.  26(T,)  and  the  motion  in  this  case  is  upon  §  2  of  that  statute. 
It  is  claimed,  that  when  it  is  shown  that  the  plaintiff  has  be- 
come a  non-resident  after  the  commencement  of  the  action,  it 
is  then  a  statute  right  of  the  defendant  to  require  security. 
This,  however,  must  be  understood  with  some  qualification ; 
otherwise  the  defendant,  after  judgment  perfected  against  him, 
might  require  that  execution  be  stayed  until  security  for  costs 
was  filed.  This  will  hardly  be  contended.  The  statute  must 
have  a  reasonable  construction ;  and  to  require  security  for 
costs  which  the  plaintiff  can  never  be  liable  for,  would  be  un- 
reasonable. 

If  the  defendant  should  get  the  default  opened,  and  become 
entitled  to  defend  the  action,  he  would  then,  and  I  think  not 
until  then,  be  in  a  situation  to  ask  for  security. 

The  order  to  show  cause  is  discharged,  and  the  motion  that 
the  plaintiff  file  security  denied,  with  $7  costs. 


COURT  OF  APPEALS. 

SAMUEL  H.  CATLIN,  respondent,  agt.  HARMON  H.  GUNTER, 
appellant. 

By  §  169  of  the  Code,  it  is  provided  that  no  variance  between  the  allegation  in 
a  pleading  and  the  proof  shall  be  deemed  material,  unless  it  shall  actually 
have  misled  the  adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defence. 

Now,  in  all  actions,  whenever  it  is  alleged  that  a  party  has  been  misled,  that 
fact  must  be  proved  to  the  satisfaction  of  the  court ;  and  the  proof  must  show 
in  what  respect  he  has  been  misled ;  and  thereupon  the  court  may  older  the 
pleading  to  be  amended  upon  such  terms  as  shall  be  just. 

Where  the  variance  is  not  material,  as  above  provided — merely,  where  the  party 
has  not  proved  that  he  has  been  actually  misled,  the  court  may  either  direct 
the  fact  to  be  found  according  to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs.  (§  170.)  But  if  an  allegation  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  entire  scope  and  Cleaning,  it  is 
not  to  be  deemed  a  case  of  variance,  but  a  failure  of  proof.  (§  171.) 

Jit  lil,  that  these  provisions  introduce  a  principle  unknown  to  the  former  prac- 
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tice,  namely,  that  of  determining  this  class  of  questions,  not  by  the  incoher- 
ence of  the  two  statements  upon  their  face,  and  hence  inferring  their  effect 
upon  the  state  of  the  preparation  of  the  party,  but  by  proof  aliunde  as  to 
whether  the  party  was  actually  misled  to  his  prejudice  by  the  incorrect  state- 
ment. 

In  this  case,  where  the  defence  was  usury,  the  plaintiff  did  not  offer  any  proof, 
or  even  allege  that  he  had  been  misled ;  but  put  himself  upon  the  principle  of 
the  old  rule,  by  alleging  that  the  usurious  contract  set  up  in  the  answer,  was 
different  from  that  indicated  by  the  proof;  and  hence  insisting  that  the  proof 
was  not  within  the  issue  ;  and  the  case  was  decided  in  the  court  below  against 
the  defendant  on  that  point. 

Held,  that  if  the  discrepancy  was  a  variance,  as  defined  by  the  above  provisions 
of  the  Code,  it  should  have  been  regarded  as  immaterial,  unless  it  amounted 
to  &  failure  of  proof ,  as  defined  by  §  171 ;  which  was  not  warranted,  taking 
the  allegation  of  usury  in  the  answer,  in  its  entire  scope  and  meaning,  in  con- 
nection with  the  circumstances  and  proof  given  on  the  trial :  Conceding  that 
the  same  rule  must  be  applied  to  the  defence  of  usury  as  would  be  applicable 
in  other  cases. 

December  Term,  1854. 

APPEAL  from  a  judgment  of  the  superior  court  of  the  city  of 
New- York.  The  action  was  commenced  in  1851,  to  recover 
the  amount  of  a  promissory  note,  of  which  the  defendant  was 
the  maker.  It  was  dated  February  24th,  1851,  and  was  for  the 
payment  of  $819.68,  in  five  months  from  date,  to  the  defend- 
ant's own  order,  and  was  endorsed  by  him.  The  complaint, 
after  describing  the  note,  averred  that  the  plaintiff  was  the  law- 
ful holder  and  owner  of  it,  and  that  the  defendant  was  justly 
indebted  to  him  in  its  amount. 

The  answer  admitted  the  making  of  the  note,  but  denied 
that  the  plaintiff  was  the  lawful  holder  or  owner,  or  that  the 
defendant  was  indebted  to  him  in  the  amount  of  it.  The  an- 
swer then  set  up  usury  in  the  following  manner : — It  averred  that 
on  the  24th  of  February,  1851,  the  defendant  made  the  note 
sued  on,  and  two  other  notes  for  the  sums  respectively  of 
$840.16,  and  $590.16,  and  without  consideration  delivered 
them  to  S.  M.  Crandall,  to  have  th'e  same  discounted;  that 
Crandall  delivered  them  to  Silas  Davenport,  together  with  four 
other  notes,  made  respectively  by  F.  A.  Talmadge,  L.  Schlosser, 
W.  Durbridge,  and  Robert  Hunter,  for  the  respective  amounts 
of  $150,  $117.50,  $750,  and  $418.87  ;  that  Davenport  left  the 
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seven  notes  with  W.  A  Beecher,  as  collateral  security  for  the 
payment  of  the  following  loans,  made  by  Beecher  to  Davenport, 
namely :  one  of  $500  on  the  18th  March,  and  another  of  $1,000 
on  the  9th  of  April,  and  another  of  $1,300.75  on  the  16th 
May,  in  the  year  1851,  for  which  sums  Davenport  gave  his 
check  on  a  bank  in  New-York ;  that  upon  each  of  those  loans 
Davenport  had  agreed  to  pay  Beecher  interest  at  the  rate  of 
eighteen  and  three-quarter  cents  per  day  on  each  $100.  There 
was  a  reply,  taking  issue  upon  the  allegations  in  the  answer. 
The  cause  was  tried  in  May,  1852,  before  the  late  judge  SAND- 
FORD,  when  the  plaintiff  gave  in  evidence  the  note  declared  on, 
and  rested. 

The  defendant  called  S.  M.  Crandcdlj  who  testified  that  he 
received  the  note  sued  on,  and  three  other  notes  from  the 
defendant,  without  consideration  paid  to  the  defendant,  and 
delivered  them  to  Davenport  to  raise  money  upon  for  the 
witness.  The  other  notes  last  mentioned  were,  one  made 
by  the  defendant  for  $736.93,  one  made  by  R.  Heslewood 
for  $450,  and  one  made  by  S.  Schlosser  for  $119.50.  In  re- 
gard to  the  purpose  for  which  the  notes  were  given  to  him 
by  the  defendant,  his  testimony  was  as  follows :  "  I  was  to 
give  the  defendant  the  money  for  his  notes.  There  was  no 
time  mentioned  when  I  was  to  give  him  the  money,  nor  any 
particular  money  that  I  was  to  give  him.  The  defendant  was 
to  have  the  money  when  he  wished ;  and  he  had  a  right  to  call 
for  the  money  at  any  time.  I  never  paid  the  defendant  for  the 
notes.  I  would  have  paid  the  defendant  if  he  had  called  for 
it,  and  I  had  got  the  money.  The  notes  were  for  my  benefit 
thus  far,  that  I  could  use  the  money  until  the  defendant  called 
for  it."  Davenport  was  then  examinefl  on  behalf  of  the  de- 
fendant, and  testified  that  he  received  the  note  sued  on,  and 
the  three  other  notes  mentioned  by  Crandall,  from  him,  and 
delivered  them  to  Beecher,  to  secure  $1,500,  which  he  borrowed 
of  Beecher  on  the  18th  of  March,  1851,  and  for  which  he  gave 
Beecher  his  check,  which  he  calls  a  "memorandum  check." 
As  to  the  allegation  of  usury,  he  said,  "  I  do  not  recollect  of 
any  specific  agreement  made  at  the  time  of  this  loan  between 
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me  and  said  Beecher.  I  had  made  several  loans  of  him  at  sev- 
eral times  previously,  which  were  at  eighteen  pence  per  day 
•on  one  hundred  dollars. 

This  testimony  the  court  held  to  be  immaterial,  unless  the 
plaintiff  should  connect  it  with  the  loan  in  question.  Daven- 
port further  testified  that  on  the  9th  of  April,  1851,  he  paid 
Beecher  $500,  on  account  of  this  loan  of  $1,500  and  took  back 
the  defendant's  note  for  $736.93 ;  ami  at  the  same  time  he, 
the  witness,  paid  him,  Beecher,  $57.88  "for  the  use  of  the 
$1,500  from  the  18th  of  March,  1851,  to  that  day,  according 
to  my  memorandum,  and  gave  Beecher  a  new  memorandum 
check  for  $1,000."  The  plaintiff  'objected  that  this  evidence 
was  irrelevant,  and  not  within  the -issue  ;  but  the  question  of 
variance  does  not  appear  to  have  been  decided  at  that  time. 

It  appeared  that  the  plaintiff  purchased  the  note,  after  it  be- 
came payable,  of  Messrs.  Bulkley  &  Claflin.  After  some  other 
testimony,  not  bearing  upon  the  question  of  usury,  the  defend- 
ant rested ;  and  the  judge  expressed  his  opinion  that  the  de- 
fendant had  failed  to  prove  his  defence,  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  for  the  amount  of  the  note, 
and  interest.  The  defendant  excepted.  Verdict  and  judgment 
for  the  plaintiff.  The  judgment  was  affirmed  at  the  general 
term — (the  opinion  being  given  by  DUER,  J.,  who  placed  the 
•decision  mainly  upon  the  ground  of  variance.) 

ANDREW  THOMPSON,  for  appellant. 
CHARLES  P.  KIRKLAND,  for  respondent. 

By  the  court — JOHNSON,  J.  The  plaintiff's  counsel  insists, 
in  the  first  place,  thaf  the  note  upon  which  this  action  was 
brought  had  a  legal  inception  in  the  hands  of  Crandall.  If 
this  is  so,  no  subsequent  negotiation  of  it,  upon  a  usurious  con- 
sideration, could  defeat  the  action  against  the  maker.  If  this 
point  should  be  decided  against  him,  he  then  contends  that 
there  was  no  evidence  of  usury  sufficient  to  have  been  sub- 
mitted to  the  jury ;  but,  if  wrong  in  this,  he  further  maintains 
that  the  usurious  contract  which  the  evidence  tended  to  prove 
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was  so  far  variant  from  that  set  up  in  the  answer,  that  it  could 
not  be  rightfully  received  ;  and  that  upon  this  ground  the  ruling 
at  the  trial  ought  to  be  sustained. 

(1.)  The  transaction  between  the  defendant  and  Crandall  is 
obscurely  stated.  It  is,  however,  pretty  apparent  that  the  note 
was  delivered  to  the  latter  to  enable  him  to  raise  money,  by 
negotiating  it.  Whether  he  was  to  do  this  for  the  benefit  of 
the  defendant,  and  as  his  agent,  or  whether  the  note  was  lent 
to  him  for  his  own  accommodation,  is  not  clear.  But  in  either 
case  the  paper  did  not  become  operative  until  it  was  passed 
away  for  value.  There  seems  to  me  to  be  no  foundation  for 
the  argument,  that  Crandall  purchased  the  note  of  the  defend- 
ant ;  and  the  case  is  not  within  the  reason  of  those  decisions 
in  which  it  is  held,  that  an  exchange  of  notes  constitutes  them 
both  business  paper.  (Dowe  agt.  Schutt,  2  Denio,  64,  and  the 
cases  cited.)  The  remark  of  the  witness,  that  he  would  have 
paid  the  defendant  for  the  notes  if  he  had  called  for  it,  and 
the  witness  had  got  the  money,  implies  very  strongly  that  the 
notes  were  to  be  used  to  raise  money  for  the  benefit  of  the  de- 
fendant. He  says,  in  terms,  that  the  defendant  received  no 
consideration  for  the  notes.  If  this  is  to  be  understood  liter- 
ally, it  of  course  puts  an  end  to  the  idea  that  the  note  had  be- 
come operative  when  delivered  to  him.  If  he  means  only  to 
negative  the  fact  of  payment  in  money,  and  to  have  it  under- 
stood that  he  made  some  engagement  which  was  equivalent  to 
his  own  note,  and  which  would  constitute  a  consideration  for 
the  transfer  to  him  of  the  note  in  question,  the  arrangement 
should  have  been  stated  with  such  perspicuity  that  the  court 
could  judge  of  its  character  and  effect.  Upon  the  testimony 
which  was  given,  I  am  of  opinion  that  the  jury  might  rightfully 
have  found,  that  the  note  in  question  was  delivered  to  Crandall, 
to  enable  him  to  raise  money  upon  it  for  the  benefit  of  the  de- 
fendant, or  for  his  own  accommodation. 

(2.)  The  evidence  of  usury  was  sufficient  to  be  submitted  to 
the  consideration  of  the  jury.  On  the  18th  of  March,  1851, 
Davenport  borrowed  $1,500  of  Beecher,  and  the  question  is, 
whether  this  money  was  lent  at  a  usurious  rate  of  interest? 
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Davenport  was  not  able  to  deny  positively  that  there  was  an 
agreement  for  illegal  interest.  He  could  not  recollect.  The 
case  is  pretty  much  as  it  would  be  if  there  was  no  direct  evi- 
dence of  the  making  of  the  contract.  On  the  9th  of  April, — 
twenty-two  days  after  the  loan, — Davenport  paid,  and  Beecher 
received,  $51.88  "  for  the  use  of  the  $1,500  from  the  18th  of 
March  to  that  day."  This  was  some  evidence  of  an  agree- 
ment for  a  rate  of  interest  which  would  produce  that  amount, 
coeval  with  the  loan.  I  agree  with  the  court  below,  that  evi- 
dence of  prior  usurious  loans  would  not  alone  affect  this  con- 
tract ;  but  connected  as  that  evidence  was  with  the  subsequent 
receipt  of  usurious  interest,  for  all  the  time  which  elapsed  be- 
tween the  loan  and  the  receipt  of  that  money,  it  made  a  case 
to  be  left  to  the  jury.  I  do  not  say  that  they  must  necessarily 
have  found  that  the  loan  was  usurious,  but  only  that  the  evi- 
dence was  suitable  to  be  submitted  to  them. 

(3.)  It  is  the  remaining  question  alone  which  presents  any 
difficulty.  There  is  a  wide  discrepancy  between  the  usurious 
contract  set  up  in  the  answer,  and  the  one  which  the  evidence 
tended  to  prove.  According  to  the  former,  the  note  in  con- 
troversy was  negotiated  by  being  delivered,  together  with  six 
other  notes,  which  are  described,  as  collateral  security  for  the 
payment  of  three  several  sums,  of  $500,  $1,000,  and  $1,300.75, 
lent  at  different  times  by  Beecher  to  Crandall,  at  a  rate  of  in- 
terest equivalent  to  eighteen  and  three-quarter  cents  per  day 
on  $100.  According  to  the  testimony,  this  note  and  three 
others,  only  one  of  which  corresponds  with  any  of  the  six  notes 
mentioned  in  the  answer,  were  transferred  as  security  for  one 
sum  of  $1,500  loaned  on  the  18th  of  March,  1851,  to  Crandall 
by  Beecher ;  and  the  rate  of  interest  indicated  by  the  evidence 
would  be  something  over  twenty-two  cents  per  day  on  $100, 
instead  of  the  rate  mentioned  in  the  answer.  There  is  a  cor- 
respondence between  the  allegations  and  the  proof  to  this  ex- 
tent ;  they  concur  in  the  position  that  the  note  in  suit  was 
transferred  by  Crandall  to  Beecher,  with  other  notes,  as  security 
for  a  loan  made  by  the  latter  to  the  former,  which  loan  was  at 
an  usurious  rate  of  interest,  and  in  respect  to  which  Crandall 
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also  gave  to  Beecher  his  check  on  a  bank.  The  point  as  to  the 
variance,  I  understand  to  have  been  made  by  the  objection  which 
the  plaintiff  took  that  the  proof  was  not  within  the  issue  in  the 
cause.  If  the  Code  of  Procedure  has  not  changed  the  rule 
which  is  to  govern  this  case,  the  court  below  was  clearly  right 
in  holding,  as  it  did,  that  there  was  a  fatal  variance.  The 
cases  are  uniform  and  consistent,  and  several  of  them  are  re- 
ferred to  in  Rmce  agt.  Philips,  (2  Sand.  Ch.  R.  14.)  The  Code, 
however,  contains  provisions  on  the  subject  of  variance  appli- 
cable to  all  actions ;  and  if  they  establish  a  different  rule  from 
the  one  recognized  in  these  cases,  we  are  bound  to  apply  it, 
though  thereby  the  plaintiff  suffer  a  loss  which,  by  the  defend- 
ant's slip  in  pleading,  he  would  have  avoided  under  the  former 
rule.  It  is  provided,  in  the  first  place,  that  no  variance  be- 
tween the  allegation  in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  shall  actually  have  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defence. 
(§  169.)  Then  it  is  not  left  to  the  judgment  of  the  court 
whether,  in  a  given  instance,  it  was  calculated  to  mislead,  and 
how  much  to  hold  that  it  did  mislead ;  but  whenever  it  is 
alleged  that  a  party  has  been  misled,  that  fact  must  be  proved 
to  the  satisfaction  of  the  court ;  and  the  proof  must  show  in 
what  respect  he  has  been  so  misled  ;  and  thereupon  the  court 
may  order  the  pleading  to  be  amended  upon  such  terms  as  shall 
be  just,  (id.)  Where  the  variance  is  not  material,  as  above 
provided,  merely  where  the  party  has  not  proved  that  he  has 
been  actually  misled,  the  court  may  either  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs.  (§  170.)  But  if  an  allegation  is  un- 
proved, not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  va- 
riance, but  a  failure  of  proof.  (§  171.)  These  provisions  intro- 
duce a  principle  unknown  to  the  former  practice,  namely,  that 
of  determining  this  class  of  questions,  not  by  the  incoherence 
of  the  two  statements  upon  their  face,  and  hence  inferring  their 
effect  upon  the  state  of  the  preparation  of  the  party,  but  by 
VOL.  X.  21 
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proof  aliunde  as  to  whether  the  party  was  actually  misled  to  his 
prejudice  by  the  incorrect  statement. 

In  this  case  the  plaintiff  did  not  offer  any  proof  of  the  char- 
acter suggested,  nor  did  he  ever  allege  that  he  had  been  misled. 
He  put  himself  upon  the  principle  of  the  old  rule,  by  alleging 
that  the  usurious  contract  set  up  in  the  answer,  was  different 
from  that  indicated  by  the  proof,  and  hence  insisting  that  the 
proof  was  not  within  the  issue.  If,  then,  the  discrepancy  was 
a  variance,  as  defined  by  these  provisions,  it  should  have  been 
regarded  as  immaterial  ;  and  the  only  question  is,  whether  it 
was  a  fault  of  that  character,  as  a  failure  of  proof  as  defined  by 
section  One  hundred  and  seventy-one.  What  was  the  "  scope 
a«d  meaning"  of  the  allegation  of  usury  in  the  answer?  In 
general  terms,  it  was  that  the  note  was  negotiated  at  its  incep- 
tion upon  an  usurious  consideration.  Such  a  general  allega- 
tion in  an  answer,  it  is  conceded,  would  be  bad  for  its  gener- 
ality. But  certain  particulars  were  added,  which  were  true. 
The  name  of  the  party  to  whom  the  note  was  passed  was  given. 
The  general  character  of  the  transaction  was  stated,  to  wit: 
that  it  was  delivered  to  that  person,  with  other  notes,  as  col- 
lateral security  for  a  loan  of  money,  and  the  name  of  the  bor- 
rower was  correctly  stated.  To  this  was  added  the  fact,  with 
which  the  evidence  corresponded,  that  the  loan  was  evidenced 
by  the  check  of  the  borrower.  Then  certain  circumstances 
were  stated,  which  have  already  been  mentioned,  which  the 
evidence  did  not  confirm,  but  disproved ;  that  is  to  say,  the 
particular  additional  notes  transferred  for  the  same  purpose, 
the  number  of  loans,  and  the  amount  of  the  rate  of  the  usurious 
interest. 

In  my  opinion,  these  circumstances  were  accidental  merely, 
and  did  not  constitute  the  entire  scope  and  meaning  of  the 
allegations  in  the  sense  of  the  provisions  of  the  Code.  We  are 
not,  I  concede,  warranted  in  applying  a  different  rule  to  the 
defence  of  usury  from  that  which  we  would  hold  applicable  in 
other  cases.  It  is  a  defence  allowed  and  provided  by  law. 
The  defendant,  in  seeking  to  avail  himself  of  the  evidence,  not- 
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•withstanding  the  variance,  did  not  rlaira  an  indulgence  from 
the  court,  but  simply  asked  for  the  application  of  those  rules 
which  the  legislature  has  provided  for  all  cases  indiscriminately, 
whether  the  party,  invoking  their  exercise,  was  seeking  to  visit 
his  adversary  with  a  forfeiture  or  not.  The  law  has  not  made 
any  distinction  between  such  defences  and  those  where  no  for- 
feiture is  involved,  and"  the  court  can  make  none.  If  the  sense 
of  the  legislature  is  plainly  expressed,  as  it  seems  to  me  to  be, 
we  have  no  judgment  to  pass  upon  the  policy  of  those  pro- 
visions. It  is  apparent,  that  in  many  cases  the  record  will  not 
furnish  a  true  account  of  the  issue  actually  tried  and  deter- 
mined ;  and  I  can  foresee  some  difficulty  when  it  shall  be  neces- 
sarily used  as  evidence  of  a  former  judgment.  Perhaps  some 
of  the  inconveniences  which  might  be  expected  to  arise,  may 
be  avoided  by  the  provisions  of  section  one  hundred  and  sev- 
enty-two, by  which  the  courts  are  authorized,  even  after  judg- 
ment, to  conform  the  pleading  to  the  facts  proved.  But,  how- 
ever this  may  be,  we  cannot  dispense  with  the  new  rule  which 
the  Code  has  established. 

I  cannot  doubt  that  the  difficulty  under  which  the  defendant 
labored  in  this  case,  was  a  variance  merely,  which,  not  having 
been  proved  to  have  misled  the  plaintiff,  should  have  been  con- 
sidered immaterial. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered 
in  the  supreme  court. 
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SUPERIOR  COURT. 

JAMES  VINCENT,  and  forty-five  other  plaintiffs,  agt.  CORNELIUS 

VANDERBILT. 

» 

The  court  has  a  right,  in  proper  cases,  to  call  for  the  residence  and  occupations 
of  the  respective  plaintiff's  in  a  cause. 

It  is  no  valid  objection  that  it  is  difficult  to  comply  with  such  a  requisition.  Aa 
attorney  who  sues  in  court,  is  bound  to  know  the  place  of  residence  and  occu- 
pation of  his  client,  that  it  may  be  disclosed,  if  the  rights  of  the  defendant 
require  it. 

Where  the  defendant  showed,  that  in  several  suits  brought  against  him  by  dif- 

.  ferent  plaintiffs,  for  several  alleged  causes  of  action  arising  out  of  the  same 
transaction,  that  several  of  the  nominal  plaintiffs  were  dead,  that  others  were 
probably  so,  that  some  others  were  probably  non-residents,  and  that  third  per- 
sons probably  held,  as  beneficial  owners  or  assignees,  most  of  the  claims  upon 
which  the  actions  were  founded,  held,  that  the  defendant  was  entitled  to  the 
names  of  the  plaintiffs  and  their  residences,  to  prove  these  facts  by  their  own 
evidence  if  necessary ;  and  to  show  that  the  alleged  assignees  had  a  right  to 
sue.  And  also  had  a  right  to  such  information,  in  order  to  enable  him  to  ob- 
tain security  for  costs  from  the  non-residents. 

The  court  has  authority  to  require  the  exhibition,  by  the  attorney  in  a  cause,  of 
his  authority  to  sue  in  the  name  of  a  plaintiff.  And  this  authority  will  be 
exercised  where  the  case  is  peculiar,  and  the  rights  of  the  defendant  seem  to 
demand  it. 

* 

General  Term,  January,  1855. 

HORACE  F.  CLARK,  attfy  for  plaintiffs. 
WM.  SILLIMAN,  fof  vtfy  "plaintiffs. 

BY  the  court — HOFFMAN,  Justice.  An  order,  made  on  the 
12th  of  October  last,  at  special  terrn^  has  been  brought  before 
the  general  term,  and  is  for  the  plaintiff's  attorney  to  show 
cause  as  follows  : — 

1.  Why  the  attorney  of  the  plaintiffs  in  these  numerous  ac- 
tions should  not  furnish  to  the  attorney  of  the  defendant,  a 
sworn  statement,  showing  the  Christian  names  in  full,  and  the 
residences  of  the  plaintiffs  in  the  actions  respectively,  and 
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specifying  the  state,  county,  town,  and  village  where  such 
plaintiffs  respectively  reside,  and  if  they,  or  any  of  them,  re- 
side in  a  city,  the  street  and  number  where  they  reside.  2.  To 
produce  such  plaintiffs  personally  in  court,  or  to  furnish  proof 
that  the  plaintiff  in  each  case  is  living.  3.  To  furnish  proof 
of  the  authority  of  the  attorney  to  prosecute  the  actions,  and 
to  disclose  the  means  by  which  such  authority,  if  any,  was 
communicated ;  if  in  writing,  to  deposit  the  game  with  the 
clerk.  4.  In  case  the  court  permits  the  actions  to  proceed, 
then  to  file  security  for  costs  in  the  actions  in  which  the  plain- 
tiffs shall  appear  to  be  non-residents  of  the  state.  5.  If  the 
court  allows  the  actions  to  proceed,  then  to  show  cause  why 
the  complaints  should  not  be  set  aside,  as  not  conformable  to 
the  142d  section  of  the  Code  ;  or  why  the  plaintiffs  should  not 
be  compelled  to  elect  on  which  of  the  five  counts  or  statements 
of  causes  of  action  they  will  rely,  and  that  the  residue  be 
stricken  out.  6.  Why  the  proceedings  in  all  the  actions,  ex- 
cept one,  should  not  be  stayed  until  such  action  shall  be  de- 
termined ;  and  for  such  order  generally  as  should  be  proper. 

This  application  is  made  in  the  first  entitled  suit,  and  in  forty- 
five  others,  set  out  in  a  printed  list  annexed  to  the  order.  The 
ground  of  the  action  is,  in  substance,  that  the  defendant  was  a 
common  carrier,  and  owner  of  a  certain  line  of  vessels  and 
conveyances,  used  in  the  transportation  of  passengers  and  bag- 
gage from  the  port  of  New- York  to  the  port  of  San  Francisco, 

in  California,  by  the  way  of  Nicaragua.     That  on  the day 

of ,  1852,  he  received  the  plaintiff  on  board  of  one  of  the 

vessels  of  said  line  as  a  passenger,  to  be  conveyed  from  the 
city  of  New- York  to  San  Francisco,  aforesaid,  for  hire  and  re- 
ward. That  it  then  became  his  duty  to  carefully  convey  him, 
as  soon  as  he  reasonably  could,  without  delay — furnish  him 
with  bed  and  accommodation,  good  and  sufficient  food,  &c. — 
to  have  provided  sufficient  room,  and  not  overcrowd  the  same. 
The  complaint  then  states  various  violations  and  neglects  of  the 
obligations  thus  assumed,  the  injury  and  damage  resulting  from 
them,  and  demands  judgment  for  the  damages. 

1.  The  authorities  cited  are  decisive  of  the  right  of  the  court 
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to  call  for  the  residence  and  occupations  of  the  plaintiffs  re- 
spectively. In  Johnson  agt.  Birley,  (5  Bar.  $  Jild.  540,)  this 
was  done  in  the  case  of  an  assault,  where  numbers  were  pres- 
ent, and  the  defendant  could  not  ascertain,  on  inquiry,  who  the 
plaintiff  was.  The  court  say  that  the  rule  had  generally  been 
confined  to  actions  of  gui  tarn  and  ejectment,  because  it  is  only 
in  such  cases  that  the  defendant  is  generally  ignorant  of  the 
plaintiff  or  his  person.  BAYLEY,  Justice,  said,  that  previous 
to  the  statute  of  Westminster,  a  plaintiff  appeared  in  person, 
unless  he  had  a  special  writ  authorizing  him  to  appear  by  at- 
torney. Then  the  pleadings  were  ore  tenus,  and  a  defendant 
had  the  privilege  of  seeing  and  knowing  who  the  plaintiff  was. 
After  stating  some  further  reasons,  he  says,  "  It  is  necessary, 
in  order  that  both  parties  may  have  a  fair  trial,  that  the  in- 
formation required  by  this  rule  should  be  given."  In  Wharton 
and  others  agt.  Smith,  (6  /.  B.  Moore,  110,)  on  case  for  a  libel 
by  three  plaintiffs,  a  rule  was  made  absolute,  that  the  plaintiff 
give  the  particulars  in  writing  of  the  places  of  residence  and 
occupations  of  the  two  other  plaintiffs,  and  in  the  meantime  all 
further  proceedings  'to  be  stayed.  It  was  submitted  that  the 
knowledge  was  important  to  enable  the  defendant  to  justify,  or 
otherwise  to  shape  his  defence.  (See  also  M'Roeman  agt.  Pat- 
rick, 4  How.  Miss.  Rep.  333 :  and  West  agt.  Houston,  3  Har- 
ring,  15.)  The  good  sense  of  such  a  rule  is  apparent,  where  - 
ever  the  practice  of  the  case  seems  to  require  its  application. 

It  is  here  sworn  that  several  of  these  nominal  plaintiffs  are 
dead,  and  facts  are  stated  to  show  that  some  others  are  proba- 
bly so.  Again,  it  is  not  improbable  that  Mead  &  Co.,  of  St. 
Juan  del  Sur,  hold  the  whole  or  most  of  these  tickets  as  bene- 
ficial owners  or  assignees.  (See  affidavits  of  Thompson  and 
Cross.)  The  defendant  is  entitled  to  the  names  of  the  plaintiffs 
and  their  residences,  to  prove  this  fact  by  their  own  evidence, 
if  necessary,  and  to  show  that  Mead  &  Co.  have  the  right  to 
sue.  Again,  he  has  a  right  to  such  information,  in  order  to 
enable  him  to  obtain  security  for  costs  from  non-residents. 
And,  as  it  appears  that  many  of  them  were  forwarded  by  Mead 
&  Co.  from  St.  Juan  del  Sur  to  San  Francisco  by  sailing  ves- 
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sels  in  1852,  the  presumption  is  strong  that  some  of  them  are 
non-residents.  The  difficulty  of  complying  with  such  a  requi- 
sition in  this  case,  forms  no  objection  to  its  being  made.  We 
consider  that  an  attorney  who  sues  in  court  is  bound  to  know 
the  place  of  residence  and  occupation  of  his  client,  that  it  may 
be  disclosed,  if  the  rights  of  the  defendants  require  it.  This 
part  of  the  application  must  be  granted. 

2.  The  next  branch  of  the  motion  relates  to  the  exhibition, 
by  the  attorney,  of  his  authority  to  sue  in  the  names  of  these 
numerous  plaintiffs.  It  is  true  that,  in  general,  the  authority 
of  an  attorney  is  to  be  presumed  from  his  appearing  on  the 
record.  And  the  statute  has  only  provided  for  the  production 
of  his  power  in  cases  of  ejectment.  (2  R.  S.  305,  §  12.)  But 
the  present  case  is  very  peculiar.  Upon  the  affidavits  pro- 
duced by  the  defendant,  it  is  made  out  that  certainly  many  of 
these  passage  tickets  have  been  transferred  to  Mead  &  Co., 
and  are,  perhaps,  owned  by  them.  The  right  of  action  was  * 
assignable.  It  appears  by  the  affidavits  produced  by  the  plain- 
tiffs' attorney,  since  the  argument  of  this  motion  was  agreed  to 
be  used  by  us,  that  a  power,  or  powers  of  attorney,  were  exe- 
cuted by  a  number  of  the  plaintiffs  to  Mead  &  Co.,  authorizing 
them  to  employ  attorneys  and  counsel  for  the  purpose  of  en- 
forcing their  claims.  It  is  alleged  that  this  power  has  been 
burnt.  It  is  not  alleged  that  a  draft  or  copy  is  not  in  existence, 
nor  that  the  parties  cannot  give  a  satisfactory  statement  of  its 
general  contents.  If  the  draft  or  copy  was  directed  to  the 
attorney,  no  doubt  the  court  would  ask  for  its  production. 
The  case  cannot  be  varied,  where  it  is  an  authority  to  another 
to  employ  the  attorney.  In  various  cases,  the  undoubted  right 
of  the  court  to  call  for  an  exhibition  of  the  power  of  an  attor- 
ney is  declared.  In  a  few  it  is  considered  as  an  absolute,  un- 
qualified right  of  the  defendant.  Thus,  in  Clark  agt.  Hottiday, 
(9  Miss.  Rep.  711,)  it  was  held  that  the  court  would  inquire, 
whenever  requested,  into  the  authority  of  an  attorney  to  appear. 
The  court  in  Tennessee  recognized  the  same  rule  in  Gillespie's 
case,  (3  Yerger,  325.)  In  M Mister  agt.  Wright,  (3  Monroe's 
Rep.  194,)  it  was  so  far  qualified  as  to  impose  upon  the  de- 
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fendant  the  task  of  showing  that  rights  might  be  jeoparded, 
unless  it  was  observed.  The  general  power  was  recognized 
in  Allen  agt.  Green,  (Bailey's  Rep.  S.  Car.  448.)  See  also  Cant- 
well  agt.  Merifee,  (2  Pike's  Rep.  355,)  and  West  agt.  Houston, 
(3  'Harrington,  15.)  In  5  Halstead,  251,  it  was  held  that  it  was 
not  the  proper  subject  of  a  plea,  that  the  attorney  had  no  au- 
thority to  prosecute  the  suit.  The  proper  mode  was  by  motion 
to  the  court  to  stay  proceedings.  It  seems  to  be  the  settled 
law  in  England,  that  if  a  plaintiff  questions  the  attorney's 
po\ver  to  sue  for  him,  and  makes  an  affidavit  denying  it,  noth- 
ing but  a  written  authority  will  suffice.  (Maries  agt.  Maries, 
23d  Eng.  Law  and  Eg.  Rep.  22  ;  Jllkn  agt.  Bone,  4  Beavan, 
493.)  We  consider  the  circumstances  of  this  case  as  calling 
upon  the  court  to  exercise  its  power  to  require  the  best  and 
most  perfect  exhibition  of  the  power  under  which  he  acts  that 
can  be  given — the  original  authority  under  which  his  authority 
"is  derived  being  lost.  The  order  will  be  as  follows : — 

Upon  reading  and  filing  order  to  show  cause  herein,  and  affi- 
davits of  the  defendant  and  William  K.  Thome  and  others, 
submitted  on  the  part  of  the  defendant,  and  also  the  affidavits 
of  William  Silliinan,  Esq.,  and  William  H.  Mead,  submitted 
on  the  part  of  the  plaintiffs  respectively,  and  also  upon  reading 
the  several  complaints  of  the  said  respective  plaintiffs,  and 
on  hearing  counsel  in  behalf  of  the  parties  respectively, — it  is, 
on  motion  of  Horace  F.  Clark,  Esq.,  of  counsel  for  defendant, 
ordered :  That  the  attorney  for  the  plaintiffs,  in  the  several 
above  entitled  causes,  furnish  in  writing,  and  verified  by  oath, 
to  the  attorney  for  the  defendant,  the  names  and  present  places 
of  residence  of  the  said  plaintiffs  respectively,  in  the  manner 
and  to  the  extent  specified  in  the  order  to  show  cause  :  that  is 
to  say,  with  the  Christian  names  of  the  plaintiffs  in  each  of 
said  causes  in  which  such  Christian  name 'is  not  stated  in  the 
complaints  respectively,  and  specifying  the  state,  county,  town, 
and  village  where  each  of  the  plaintiffs  respectively  resides ; 
and  if  they,  or  any  or  either  of  them,  reside  in  a  city,  then 
giving  the  street  and  number  of  such  residence,  and  also  speci- 
fying the  occupation  of  the  plaintiffs  respectively. 
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And  it  is  further  ordered,  that  the  said  attorney  for  the  plain- 
tiffs in  the  said  above  entitled  suits,  do  also  deliver  to  the  at- 
torney for  the  defendant,  a  sworn  copy  of  the  power  of  attor- 
ney, under  or  in  pursuance  of  which  the  said  suits  are  alleged 
to  be  instituted,  mentioned  in  the  said  affidavit  of  William  H. 
Mead,  so  recorded  and  filed  on  the  behalf  of  the  said  plaintiffs 
upon  this  motion,  and  therein  stated  to  have  been  executed  by 
the  said  several  plaintiffs  to  the  said  Mead,  if  the  draft  or  any 
copy  of  the  said  power  of  attorney  or  written  authority  is  in 
existence,  and  if  not,  then  that  he  deliver  a  statement,  verified 
by  oath,  of  the  substantial  contents,  extent,  purport,  and  effect 
of  the  same,  and  of  the  powers  conferred  therein,  and  the  con- 
sideration expressed  therein,  or  upon  which  the  same  purported 
to  be  given  to  the  said  Mead,  or  to  Mead  &  Co.,  and  for  whose 
use  and  benefit  the  suits  alleged  to  have  been  thereby  authorized 
were  to  be  prosecuted,  and  at  whose  risk,  cost,  and  expense, 
so  far  as  such  particulars,  or  any  or  either  of  them,  were  con- 
tained in  such  power  of  attorney  or  written  authority,  and  as 
nearly  in  the  words  of  the  said  power  as  he  may  be  able  to  fur- 
nish the  same,  or  as  may  be  practicable.  And  all  proceedings 
in  the  said  several  suits  are  hereby  stayed  until  the  further  order 
of  this  court,  with  leave  to  either  party  to  apply  to  the  court 
for  such  further  or  other  relief  as  he  may  be  advised. 
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SUPREME  COURT. 

BENJAMIN  DAVIS  agt.  THE  CAYUGA  AND  SUSQUEHANNA  RAIL- 
ROAD COMPANY. 

The  plaintiff  sued  the  defendants  to  recover  the  value  of  a  trunk  and  contents, 
which  were  alleged  to  have  been  lost  through  the  carelessness  and  negligence 
of  the  defendants  in  running  from  Owego  to  Ithaca. 

Held,  that  the  plaintiff's  possession  of  the  check,  and  the  testimony  of  the  bag- 
gage master,  that,  when  required  by  passengers,  he  put  checks  on  their  bag- 
gage and  gave  duplicates  to  the  passengers,  was  sufficient  evidence  that  plain- 
tiff was  a  passenger  on  the  cars,  and  that  he  had  baggage  checked  on  that 
occasion. 

The  objection,  that  a  passenger  having  a  check  cannot  be  sworn  as  to  the  con- 
tents of  a  lost  trunk,  (Laws  1850,  p.  232,)  because  the  complaint  does  not 
allege  that  the  plaintiff  was  a  passenger,  can  only  be  taken  at  the  trial. 
It  is  too  late  to  raise  such  objection,  for  the  first  time,  on  appeal. 

Objections  which  might  have  been  obviated  on  the  trial,  if  raised  then,  shall  be 
considered  waived  by  non-objection.  This  is  the  general  rule  applied  by  ap- 
pellate courts  to  the  judgments  and  proceedings  of  inferior  courts. 

A  set  of  harness-maker' 's  tools,  valued  at  $10,  in  the  plaintiff's  trunk  with  his 
clothing,  held  to  be  included,  and  recoverable  under  the  term  baggage;  it 
appearing  in  proof  that  the  plaintiff  was  a  harness-maker  by  trade ;  and  that 
it  was  customary,  when  they  leave  one  place  to  go  to  another,  to  pack  their 
tools  in  their  trunk,  and  take  them  with  them. 

Also  held,  on  authority,  that  a  rifle,  (gun,)  in  the  trunk,  valued  at  $35,  was  also 
recoverable. 

Delaware  General  Term,  July,  1854. 

CRIPPEN,  SHANKLAND,  and  MASON,  Justices. 

THE  plaintiff  complained  of  the  defendants,  as  carriers  of 
property,  for  the  loss  of  a  trunk  and  contents.  The  proof  of 
defendants'  undertaking  to  carry  the  trunk,  was  the  possession 
of  defendants'  check  ;  such  as  are  given  to  passengers  on  the 
cars,  and  duplicates  of  which  are  attached  to  the  trunk  by  the 
baggage-master.  The  plaintiff  came  to  the  Ithaca  Hotel  in 
the  evening,  after  the  arrival  of  the  cars  from  Owego,  and  he 
gave  his  check  to  the  witness  to  look  for  his  trunk  that  night 
at  the  other  hotels ;  and  the  next  morning  it  was  presented  to 
the  baggage-master  at  the  depot,  but  the  trunk  was  not  found. 
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The  duplicate  of  the  plaintiff's  check  was  found  on  the  plat- 
form at  the  depot  the  evening  of  the  plaintiff's  arrival.  No 
other  proof  that  the  trunk  was  ever  in  the  possession  of  the 
defendants,  or  that  the  plaintiff  was  a  passenger,  was  given  on 
the  trial.  Nor  was  any  objection  made  at  the  trial,  that  the 
plaintiff  was  not  proved  to  have  been  a  passenger.  The  plain- 
tiff was  offered  as  a  witness  to  prove  the  contents  of  the  trunk. 
The  defendants  objected  to  his  being  sworn,  on  the  ground  that 
he  had  not  proved  the  trunk  in  defendants'  possession.  The 
contents  of  the  trunk  consisted  of  ordinary  wearing  apparel,  a 
gun,  and  a  set  of  harness-makers'  tools  worth  ten  dollars. 
Plaintiff  was  a  harness-maker  by  trade ;  and  it  was  proved  that 
it  is  usual  for  those  of  that  trade,  in  going  from  place  to  place, 
to  take  their  tools  with  them  in  their  trunks.  The  plaintiff 
recovered,  and  the  judgment  was  affirmed  in  the  county  court. 

S.  P.  WiSNER,ybr  plaintiff. 
FERRIS  &  GUSHING,  for  defendants. 

By  the  court — SHANKLAND,  Justice.  I  am  of  opinion,  the 
possession  of  the  check  by  the  plaintiff,  and  the  testimony  of 
the  baggage-master,  that,  when  required^  by  passengers,  he 
puts  checks  on  their  baggage,  and  gives  duplicates  to  passen- 
gers, is  sufficient  evidence  that  plaintiff  was  a  passenger  on  the 
cars,  and  that  he  had  baggage  checked  on  that  occasion.  But 
the  defendants  now  object,  that  the  complaint  does  not  allege 
that  the  plaintiff  was  a  passenger,  and  that  none  but  passengers 
having  checks  can  be  sworn  as  to  the  contents  of  lost  trunks, 
by  the  statute.  (Laws  of  1850,  p.  232.) 

But  no  such  objection  to  the  complaint  was  made  at  the  time 
of  the  trial,  nor  on  the  plaintiff's  being  offered  as  a  witness; 
when  it  would  have  been  competent  for  the  party  to  have 
amended  his  complaint,  and  to  have  offered  additional  evidence 
of  his  having  been  a  passenger,  if  required.  It  is  a  rule  always 
applied  by  appellate  courts,  to  judgments  and  proceedings  of 
inferior  courts,  that  objections  which  might  have  been  obviated 
on  the  trial  if  raised  then,  shall  be  considered  waived  by  non- 
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objection.  On  the  trial,  the  only  objection  made  to  witness 
was,  that  he  had  not  proved  the  trunk  in  defendants'  possession. 
Admitting  the  defendants'  construction  of  the  statute  to  be  the 
correct  one,  (which  is  unnecessary  to  decide  in  this  case,)  that 
none  but  passengers  can  claim  to  have  baggage  checks,  and 
therefore  none  but  passengers  can  be  witnesses  as  to  contents 
thereof,  yet  the  evidence  was  sufficient  to  prove  the  fact  in 
this  case,  even  if  the  defendants  had'raised  the  objection;  but 
if  not  sufficient,  the  point  was  waived  by  non-objection.  The 
same  answer,  of  non-objection  in  the  court  below,  applies  to 
the  want  of  proof  of  payment  of  fare  as  a  passenger,  or  for  the 
trunk.  The  case  cited  from  9  Barb.  S.  C.  Rep.  160,  is  not 
an  authority  for  saying,  that  proof  necessary  to  support  the 
action  may  not  be  waived  by  non-objection,  nor  that  facts 
necessary  to  maintain  the  action  may  not  be  proved,  if  not  ob- 
jected to,  although  omitted  in  the  complaint.  (1  Com.  R.  90 ; 
5  How.  P.  R.  223.) 

The  judgment  includes  the  value  of  the  gun  and  tools  of  the 
plaintiff's  trade,  in  the  trunk,  at  the  time  of  the  loss.  No  ob- 
jection was  made  to  the  recovery  of  these  articles  before  the 
justice,  specifically,  as  not  being  baggage  ;  and  the  justice  was 
not  called  upon  to  discriminate  between  the  several  articles  of 
baggage  ;  and  I  am  inclined  to  think  that  the  defendant  has 
waived  this  objection,  if  it  is  one.  But  the  case  of  Hawkins 
agt.  Hoffman  is  an  authority  for  the  recovery  of  the  gun,  and 
I  think  for  the  tools  also ;  they  were  of  small  value,  and  few 
in  number,  probably,  and,  it  was  proved,  usually  carried  by 
persons  of  the  plaintiff's  trade,  from  place  to  place,  in  their 
trunks.  In  Brooke  agt.  Peckwick,  (4  Bingham,  218,)  the  carrier 
was  held  liable  for  jewels  in  the  trunk  lost.  But  he  is  not 
liable  for  a  large  sum  of  money  in  the  trunk ;  (9  W.  R.  85 ;) 
and  it  is  somewhat  doubtful  whether  the  carrier  is  liable  for 
any  sum  of  money  in  the  trunk ;  nor  are  they  liable  for  mer- 
chandize in  a  trunk,  as  baggage  of  the  passenger.  (25  W.  R. 
459.)  But  the  carrier  is  liable  for  the  watch  of  the  passenger 
deposited  in  his  trunk.  (10  Ohio  R.  145.)  He  is  not  liable  for 
samples  of  goods  carried  in  the  trunk.  (6  Hill's  R.  586.) 
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In  Maine,  (26  Maine  R.  458,)  it  was  held,  that  a  party  may 
be  sworn  to  prove  the  contents  of  his  trunk  or  box,  but  only  as 
to  clothes  and  personal  ornaments.  In  Banner  agt.  Maxwell, 
(9  Humphrey's  R.  623,)  it  was  held,  that  the  term  "  baggage  " 
might  include  money  to  defray  the  expense  of  the  journey,  but 
not  a  watch,  nor  locks,  nor  hand-cuffs,  nor  medicine.  In  Porter 
agj.  HUdebrand,  (2  Harris  R.  129,)  it  was  lield  to  include  the 
tools  of  a  carpenter,  valued  at  $55,  together  with  clothing  in  his 
trunk.  In  MlGill  agt.  Rowand,  (3  Ban.  451,)  it  was  held  to 
include  the  wife's  jewelry  in  the  trunk.  In  Jordan  agt.  Fall 
River  Railroad,  (5  Cush.  R.  69,)  it  was  held  to  include  money 
for  the  journey.  (See  also  11  Humphreys  R.  419,  to  same  effect.) 
In  Woods  agt.  Devin,  (13  Illi.  R.  746,)  it  was  held  to  include  a 
pocket-pistol  and  a  case  of  duelling  pistols. 

I  am  of  opinion  the  tools  were,  under  the  circumstances  of 
the  case,  properly  included  under  the  term  "  baggage,",  and 
recovered  for  as  such ;  and  that  the  judgment  should  be  affirmed 
with  costs. 


SUPREME  COURT. 

CHARLES  KING  and  others  agt.  JAMES  SELBY  WEST  &  WIFE, 

and  others. 

On  reference  in  foreclosure  suits  under  rule  48,  the  lien*  referred  to  in  the  rule 
are  those  which  subject  the  estate  to  be  sold  under  execution,  without  any 
further  intervention  of  the  court.  Claims,  however  equitable,  which  are  not 
matured  into  liens,  under  which  the  property  can  be  charged  in  execution, 
and  sold  without  further  adjudication,  cannot  be  taken  into  consideration  by 
the  referee. 

New-York  Special  Term,  May,  1854. 

THIS  was  a  reference  to  ascertain  the  liens  and  their  priori- 
ties upon  the  surplus  moneys  arising  in  a  foreclosure  case. 
Abner  L.  Ely,  the  petitioner,  claimed  the  surplus  moneys  as 
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as  owner  in  fee  of  the  property,  he  having  bought  it  pending 
the  foreclosure ;  and  having  bid  it  in  at  the  sale  under  the  fore- 
closure. He  produced  a  deed  from  James  Selby  West,  and 
.  Elizabeth  his  wife,  two  of  the  defendants,  to  him,  bearing  date 
Dec.  17,  1853,  pending  the  foreclosure ;  also  a  deed  under 
which  Mrs.  West  took  the  title  of  the  premises  to  herself, 
from  Edward  J.  Kfng  and  wife  to  Elizabeth  West,  dated  Dec. 
27,  1852.  Both  deeds  were  duly  recorded. 

Isaac  Newton  and  Mahlon  Buckman,  judgment  creditors  of 
James  Selby  West,  objected  to  the  latter  deed,  as  not  proving 
ownership  in  Mrs.  West.  And  proposed  to  prove  this  state 
of  facts. 

1.  Mrs.  West  was  married  before  the  statute  of  1848.     Her 
father  was  then  living.     She  had  not  received  any  separate 
estate  within  that  statute. 

2.  This  property  was  bought  at  auction,  Dec.  8,  1852,  by 
her  husband ;  and  the  10  per  cent,  paid  by  him,  and  the  con- 
veyance was  made  to  her,  though  the  consideration  was  paid 
by  her  husband. 

3.  That  it  was  subject,  in  equity,  to  the  payment  of  any  judg- 
ment against  him. 

Testimony  was  takep  before  the  referee,  Benjamin  D.  Silli- 
man,  Esq.,  who  reported,  on  May  6,  1854,  that  the  surplus 
money  ($494.26)  belonged  to  Abner  L.  Ely,  the  petitioner,  he 
having  a  lien  thereon  to  the  whole  amount  thereof;  and  that 
the  judgment  creditors,  Newton  and  Buckman,  and  one  Do- 
nadi,  had  not  any  lien  thereon. 

During  the  hearing  before  the  referee,  James  Selby  West 
was  examined  as  a  witness  on  behalf  of  the  judgment  creditors. 
After  quite  a  lengthy  examination,  in  reference  to  the  separate 
property  of  Mrs.  West,  the  wife  of  the  witness,  the  indigna- 
tion of  the  witness  seems  to  have  been  very  much  aroused  by 
a  question  which  the  counsel  had  put  to  him,  and  which  he  re- 
fused to  answer. 

The  counsel  then  asked  the  witness — "  Will  you  now  state 
from  what  source  Mrs.  West  derived  the  money  with  which 
you  purchased  the  lots  in  question  ?" 
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[This  question  had  once  or  twice  before  been  put  to  the  wit- 
ness, and  he  declined  answering  it.j 

Answer.  "  I  will  answer  no  questions ;  but  put  myself  under 
the  protection  of  the  court." 

The  referee  stated  to  witness,  that  witness  was  bound  to  an- 
swer the  question,  but  that  referee  had  not  power  to  compel  an 
answer. 

An  order  was  then  procured,  requiring  James  Selby  West  to 
appear  at  a  special  term  of  this  court,  to  be  held  at  the  City 
Hall  of  the  city  of  New  York,  on  Tuesday  the  25th  of  April, 
1854,  at  11  o'clock,  and  show  cause  why  he  should  not  appear 
before  the  referee,  and  submit  to  an  examination  touching  the 
matters  in  the  said  order  of  reference ;  and  particularly  why 
he  should  not  make  answer  to  the  several  interrogatories  ad- 
dressed to  him  on  behalf  of  Isaac  Newton  and  Mahlon  Buck- 
man,  judgment  creditors  of  said  West ;  and  such  other  ques- 
tions as  should  be  addressed  to  him  touching  the  separate  estate 
of  his  wife,  and  the  sources  from  which  the  same  was  derived ; 
or,  in  default  thereof,  why  an  attachment  should  not  be  issued 
against  him  for  his  contempt,  &c. 

J.    S.  CARPENTIER,  for  judgment  creditors. 
ELI  AS  H.  ELY,  for  Abner  L.  Ely. 

CLERKE,  Justice.  The  creditors  of  West  have,  undoubtedly, 
a  right  to  investigate  the  good  faith  of  the  purchase  of  the 
property  in  question,  made  in  the  name  of  his  wife ;  and  it 
matters  not  whether  they  are  antecedent  or  subsequent  credit- 
ors. (Mead  agt.  Gregg,  12  Bar.  S.  C.  R.  653.)  Nor  do  the 
sections  of  the  statute  relating  to  trusts  limit  or  restrict  their 
right  in  this  respect.  By  recollecting  the  evils  which  this 
statute  was  designed  to  remedy,  it  will  be  readily  seen  that 
those  sections  are  intended  to  prevent  secret  resulting  trusts ; 
giving  to  those  who  were  at  the  time  creditors  of  the  party, 
the  privilege  of  a  presumption  in  their  favor  that  the  transac- 
tion was  fraudulent ;  but  by  no  means  excluding  subsequent 
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creditors  from  the  right  to  inquire,  by  competent  testimony, 
into  the  validity  of  the  transaction. 

But  can  this  investigation  be  made  under  an  order  of  refer- 
ence, to  ascertain  the  claims  to  surplus  money  pursuant  to  the 
present  48th  rule  of  this  court?  I  think  not.  The  liens  referred 
to  in  that  rule  are  those  which  subject  the  estate  to  be  sold 
under  execution,  without  any  further  intervention  of  the  court. 
Claims,  however  equitable,  which  are  not  matured  into  liens, 
under  which  the  property  can  be  charged  in  execution,  and 
sold  without  further  adjudication,  cannot  be  taken  into  consid- 
eration by  the  referee,  under  an  order  of  this  nature.  There- 
fore questions,  however  pertinent  under  other  proceedings, 
would  be  useless  under  the  present ;  because,  whatever  may 
be  the  answers  to  them,  the  referee  could  in  no  way  make 
them  applicable  to  the  particular  report  which  he  is  authorized 
to  make. 

I,  therefore,  dismiss  the  order  to  show  cause,  without  preju- 
dice to  the  judgment  creditors  of  West  to  take  any  other  course 
which  they  may  be  advised  to  pursue. 


SUPREME  COURT. 

JOHN  LATTIMORE,  plaintiff  in  error,  agt.  THE  PEOPLE,  defend- 
ants in  error. 

Courts  of  special  sessions  are  courts  of  special  and  limited  jurisdiction,  deriv- 
ing their  powers  from  the  statute ;  and,  in  their  proceedings,  must  pursue  the 
statute  strictly. 

It  is  as  a  court,  and  not  as  a  justice  of  the  peace,  merely,  that  the  magistrate 
renders  judgment.  And  the  record  must  show  that  the  court  was  in  session 
when  it  was  rendered. 

Where  the  record  showed  that,  on  there  ndition  of  the  verdict  of  the  jury  be- 
fore a  justice  of  the  peace  holding  a  court  of  special  sessions,  and  at  the  re- 
quest of  the  prisoner,  judgment  was  suspended,  and  the  court  held  open  until 
a  future  hour  in  the  day  at  the  same  place ;  and  at  the  latter  hour  and  place 
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the  justice  was  present,  but  the  prisoner  did  not  appear;  and  on  the  next  day 
the  prisoner  was  taken  before  the  justice  at  another  place  from  where  the 
court  was  held  the  previous  day,  and  the  justice  then  and  there  rendered 
judgment  upon  the  verdict ;  and  ordered  and  adjudged  that  the  prisoner  pay  a 
fine  of  $15,  and  stand  committed  until  such  fine  should  be  paid — field,  that 
such  judgment  was  a  nullity — 

Because,  it  did  not  appear  that  there  was  any  continuance  of  the  court  after  the 
preceding  day,  by  holding  open,  or  postponement,  or  otherwise,  and  it  was 
consequently  ended;  and  the  justice  had  no  power  to  revive  or  reorganize  a 
court  of  special  sessions  at  a  subsequent  period,  for  the  purpose  of  rendering 
judgment.  The  statute  confers  no  such  power.  The  court  which  tries  must 
render  the  judgment,  and  it  must  be  done  during  the  continuance  of  the  court 
at  which  the  trial  is  had. 

There  is  no  force  in  an  objection  that  a  second  venire  (where  the  jury  have  dis- 
agreed once)  is  made  returnable  in  two  days,  instead  of  being  made  returna- 
ble forthwith.  The  provision  of  the  statute  which  allows  the  venire  to  be 
made  returnable  not  more  than  three  days  from  its  date,  (2  R.  S.  711,  §  9,) 
applies  to  any  venire  which  it  becomes  necessary  to  issue. 

It  seems  that  an  adjournment  of  a  court  of  special  sessions,  during  a  trial,  with- 
out the  assent  of  the  prisoner,  would,  under  the  statute,  be  erroneous.  But 
the  justice  may  keep  such  court  open,  or  continue  it  for  a  given  time,  to  en- 
able him  to  render  a  proper  judgment 

Sfeuben  Special  Term,  February,  1854. 
CERTIORARI  to  court  of  special  sessions. 

GEO.  B.  BRADLEY,  ybr  plaintiff  in  error. 
J.  HERRON,  for  people. 

JOHNSON,  Justice.  It  appears,  by  the  return  of  the  justice 
who  held  the  court  of  special  sessions,  that  the  jury  rendered 
their  verdict  in  court  about  3  o'clock  in  the  morning,  on  the 
16th  of  Jurfe,  1853. 

The  trial  commenced  before  the  jury  on  the  15th.  On  the 
coming  in  of  th«  jury  with  their  verdict,  a  question  was  raised 
by  the  plaintiff  in  error,  as  to  the  judgment  to  be  rendered; 
and,  at  his  request,  the  court  was  held  open  until  12  o'clock 
of  the  same  day,  at  the  office  of  H.  S.  Williams,  to  give  him' 
and  his  counsel  an  opportunity  to  examine  the  question  so 
raised. 

The  prisoner,  in  the  meantime,  was  directed  to  remain  in  the 

VOL.  X.  22 
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custody  of  the  officer  by  whom  he  was  arrested.  The  justice 
attended  at  the  hour  and  place,  but  the  prisoner  did  not  ap- 
pear. On  the  subsequent  day,  the  17th,  about  noon,  the  pris- 
oner was  taken  before  the  said  justice  at  his,  the  said  justice's, 
dwelling-house,  whereupon  the  justice  then  and  there  rendered 
judgment  upon  the  verdict ;  and  ordered  and  adjudged  that  the 
prisoner  pay  a  fine  of  fifteen  dollars,  and  stand  committed  until 
such  fine  should  be  paid.  The  court  was  held  at  the  house  of 
John  A.  Parker,  in  the  town  of  Woodhull.  The  return  does  not 
shbw  that  the  court  was  held  open,  or  continued  in  any  way, 
after  the  justice  attended  at  the  office  of  H.  S.  Williams,  at  12 
o'clock  on  the  16th,  to  which  time  it  was  held  open  at  the  re- 
quest of  the  prisoner ;  nor  why  judgment  was  not  at  that  time 
rendered.  It  only  shows  that  the  prisoner  did  not  attend  at 
the  time  and  place,  and  that  he  was  brought  before  the  justice 
at  his  dwelling-house  on  the  succeeding  day,  and  that  judgment 
was  then  rendered. 

The  principal  ground  of  error  alleged  is,  that  the  justice  had 
no  authority  to  render  judgment  on  the  17th,  at  his  dwelling, 
at  which  no  court  had  been  held  or  appointed,  or  adjourned,  or 
elsewhere. 

That  the  judgment  should  have  been  rendered  immediately 
upon  the  rendering  of  the  verdict,  or  at  least  at  the  hour  of 
twelve  on  the  same  day  to  which  the  court  was  held  open. 

It  is  clear  enough,  that  any  such  judgment  is  entirely  unau- 
thorized and  void,  unless  rendered  by  a  justice  when  sitting  as 
a  court  of  special  sessions,  having  at  the  time  jurisdiction  of 
the  person  of  the  prisoner,  and  the  subject  matter  of  the  com- 
plaint. And  this  must  be  shown  by  the  record,  and  will  not 
be  intended  in  favor  of  the  justice.  Courts  of  special  sessions 
are  courts  of  special  and  limited  jurisdiction,  deriving  their 
powers  from  the  statute,  and  must  pursue  the  statute  strictly. 

It  is  as  a  court,  and  not  as  a  justice  of  the  peace  merely,  that 
the  magistrate  renders  judgment.  And  the  record  must  show 
that  the  court  was  in  session  when  it  was  rendered. 

There  is  nothing  in  the  statute  which  requires  a  court  of 
special  sessions  to  render  judgment  forthwith  upon  the  delivery 
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of  the  verdict  by  the  jury,  as  in  civil  actions  before  a  justice ; 
but  undoubtedly  it  must  be  rendered  during  the  continuance  of 
the  session  of  the  court,  and  before  it  is  at  an  end. 

In  courts  of  oyer  and  terminer  and  courts  of  sessions,  the 
judgment  must  be  rendered  at  the  same  term  at  which  the  pris- 
oner is  convicted,  unless  the  proceedings  are  stayed.  (1  Chit. 
Crim.  Law,  699.) 

There  was,  in  my  judgment,  no  error  in  the  justice  holding 
his  court  open  after  the  delivery  of  the  verdict,  and  before  ren- 
dering judgment  thereupon,  at  the  request  of  the  plaintiff  in 
error,  until  12  o'clock  of  the  same  day, — at  least,  none  of  which 
he  can  take  advantage.  But  ne  should  at  that  hour,  I  think, 
have  rendered  his  judgment.  The  presence  of  the  prisoner  at 
that  time  was  not  necessary  to  enable  him  to  render  the  judg- 
ment he  undertook  to  render  on  the  following  day.  (Low  agt. 
The  People,  12  Wend.  344.)  And,  as  the  return  is  silent  upon 
the  subject  of  any  continuance  of  the  court  of  special  sessions, 
after  12  o'clock  on  the  16th,  by  holding  open,  or  postpone- 
ment, or  otherwise,  and  only  shows  a  rendition  of  judgment  on 
the  succeeding  day,  and  at  a  place  different  from  that  at  which 
the  trial  was  had,  or  that  to  which  it  was  held  open  on  the  16th, 
the  sessions  must  be  regarded  as  having  come  to  an  end.  This 
being  so,  the  justice  had  no  power  to  revive  or  reorganize  a 
court  of  special  sessions  at  a  subsequent  period,  for  the  pur- 
pose of  rendering  judgment.  The  statute  confers  no  such 
power.  The  court  which  tries  must  render  the  judgment,  and 
it  must  be  done  during  the  continuance  of  the  court  at  which 
the  trial  is  had. 

I  am  of  opinion,  therefore,  that  the  judgment  in  this  case 
was  a  nullity  for  this  reason.  There  is  no  force  in  the  objec- 
tion that  the  second  venire  was  made  returnable  in  two  days, 
instead  of  being  made  returnable  forthwith. 

The  first  jury  disagreed,  and  were  discharged.  It  was  then 
the  duty  of  the  justice  to  issue  a  new  venire.  (Vanderwerker 
agt.  The  People,  5  Wend.  530.)  The  statute,  when  the  prisoner 
«lects  to  be  tried  by  a  jury,  requires  the  court  to  issue  a  venirt 
for  a  jury,  which  is  to  be  made  returnable  at  a  place  and  at  a 
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time  named  therein,  not  more  than  three  days  from  the  date  of 
the  venire.  (2  R.  S.  711,  §  9.)  This  provision  applies  to  any 
venire  which  it  becomes  necessary  for  the  court  to  issue  for  the 
purposes  of  such  a  trial.  But  if  there  had  been  error  in  making 
the  venire  returnable  at  the  expiration  of  two  days,  it  would 
have  been  waived  and  cured  by  the  prisoner  appearing  and 
going  to  trial  without  objection. 

All  the  adjournments,  as  appears  by  the  return,  were  at  the 
request  and  with  the  consent  of  the  plaintiff  in  error.  It  has 
been  repeatedly  held,  that  an  adjournment  by  a  court  of  special- 
sessions  at  the  request  of  the  prisoner,  and  for  his  convenience, 
is  no  error.  (Beebe  agt.  The  People,  5  Hill,  32.)  The  statute 
does  not  authorize  a  court  of  special  sessions  to  adjourn ;  and 
I  apprehend  that  an  adjournment  by  the  court,  without  the 
assent  of  the  prisoner,  would  be  erroneous,  and  perhaps  put  an 
end  to  the  proceedings  should  he  refuse  to  appear,  or  object  to 
the  trial  proceeding  on  the  adjourned  day. 

The  counsel  for  the  plaintiff  in  error  insists,  that  the  justice 
holding  the  special  sessions  has  no  power  to  keep  his  court 
open,  or  to  continue  it  for  any  given  time  after  a  trial,  for  any 
purpose  whatever,  but  must  proceed  and  render  judgment  im- 
mediately, or  his  power  and  authority  are  at  an  end. 

But  it  seems  to  me  he  must  necessarily  have  the  right  to 
continue  it,  by  keeping  it  open  or  otherwise,  as  long  as  may 
be  necessary  to  enable  him  to  render  the  proper  judgment. 
The  statute  (2  R.  S.  714,  §  19)  makes  it  the  duty  of  the  court, 
whenever  the  defendant,  whether  tried  by  the  court  or  a  jury, 
shall  be  convicted,  to  render  judgment  thereupon.  As  we 
have  before  seen,  the  statute  does  not,  in  terms,  require  the 
court  to  render  it  forthwith.  If  the  defendant  is  acquitted,  he 
shall  be  immediately  discharged.  (§  20.)  If  the  judgment  is 
for  the  infliction  of  corporal  punishment,  it  cannot  be  pro- 
nounced in  the  absence  of  ihe  prisoner.  {Low  agt.  The  People, 
supra.  The  People  agt.  Winchett,  7  Coiv.  525,  and  note  b.) 

Suppose  the  prisoner  should  escape  after  the  trial,  and  before 
judgment  could  be  rendered  upon  the  conviction,  would  the 
power  of  the  court  over  him,  and  its  right  to  pronounce  judg- 
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ment,  be  gone?  Clearly  not.  The  court,  in  such  a  case, 
could,  without  doubt,  I  think,  be  held  open  or  continued  until 
he  should  be  retaken  and  brought  before  it  to  receive  sentence. 
Otherwise  it  would  be  in  the  power  of  a  prisoner,  after  convic- 
tion, to  prevent  a  judgment,  and  escape  punishment  in  many 
cases,  at  his  pleasure.  The  power  must  exist  of  necessity,  to 
enable  the  court  to  perform  its  duty.  The  prisoner,  after  the 
court  convenes,  is  to  remain  in  the  custody  of  the  officer  hav- 
ing him  in  charge,  until  the  termination  of  their  proceedings. 
(2  R.  S.  712,  §  5.)  But,  in  a  case  like  that,  the  return  should 
show  that  the  court  was  held  open  or  continued,  and  the 
purpose  for  which  it  was  continued.  But  this  question  does 
not  arise  in  this  case,  as  there  was  no  necessity  for  the  plaintiff 
in  error  being  present  when  the  judgment  was  pronounced,  and 
no  necessity  for  any  further  continuance  of  the  court  after  12 
o'clock  at  noon  on  the  16th. 

And  as  the  return  shows  nothing  upon  the  subject,  the  special 
sessions,  at  which  the  plaintiff  in  error  was  tried,  must  be  taken 
to  have  ended  before  the  judgment  was  rendered,  and  it  is 
therefore  void,  and  must  be  set  aside. 

Ordered  accordingly. 


SUPREME  COURT. 

IN  THE  MATTER  OF  THE  KNICKERBOCKER  BANK. 


The  act  of  April  !">th,  18-19,  provides,  that  upon  the  hearing  of  the  parties,  on 
such  short  notice  as  the  judge  shall  appoint,  he  shall  determine  whether  such 
corporation  «nd  association  be  clearly  solvent  or  otherwise;  and  that  he  may 
require  the  officer  thereof  to  exhibit  any  and  all  of  its  books,  papers,  accounts, 
assets,  and  effects,  and  to  be  examined  on  oath  touching  the  same  before  him, 
or  a  referee  to  be  appointed  by  him. 

Where  it  is  adjudged  that  a  bank  is  insolvent,  this  act  requires  rapid  and  sum- 
mary measures  for  the  payment  of  billholders,  depositors,  and  other  bank 
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creditors.  And  all  idea  of  increasing  the  assets  for  the  benefit  of  the  stock- 
holders, to  the  injury,  by  delay  or  otherwise,  of  the  billholders  and  depositors, 
is  repudiated  by  the  whole  policy  of  the  act. 

New-York  Special  Term,  January,  1855. 

THIS  was  an  application  for  the  appointment  of  a  receiver  of 
the  Knickerbocker  Bank.  The  facts  will  sufficiently  appear  in 
the  opinion  of  the  court. 

,  /or  creditors. 

—— ,  for  stockholders,  fyc. 


ROOSEVELT,  Justice.  It  is  now  about  three  months,  accord- 
ing to  one  of  the  petitions  presented,  since  this  institution 
stopped  payment.  Its  creditors  aver — and  a  large  body  of  its 
stockholders  join  in  the  averment — that  it  is  insolvent;  and 
the  directors,  those  who  now  manage  its  affairs,  admit  that,  "if 
£he  assets  pass  into  the  hands  of  a  receiver,  and  are  disposed 
of  according  to  the  statute,  there  will  be  a  deficiency,  and  the 
creditors  will  not  receive  all  that  is  due  them."  True,  the 
"nominal  amount"  of  the  assets  is  supposed  to  be  about 
$600,000,  while  the  indebtedness  is  but  little  over  $200,000. 
But  of  what  avail  are  such  figurative  statements  in  opposition 
to  the  substantial  admission,  already  referred  to,  made  in  the 
same  affidavit?  How  perfectly  "nominal,"  too,  must  be  a 
large  portion  of  that  $600,000,  when  we  find  it  alleged  in  the 
leading  petition  of  the  stockholders  themselves,  and  not  denied 
by  the  officers,  that  "  $250,000  and  upwards  "  consists  of  in- 
debtedness by  the  late  directors'?  And  that,  moreover,  on  a 
capital  of  only  $400,000. 

Nor  is  this  all.  The  present  directors,  anxious  as  they  may 
be  to  retain  the  control  of  affairs,  and  able  as  they  may  be  to 
manage  them  well,  do  not  pretend  that,  with  all  the  nursing  they 
propose  to  bestow — "  reasonable  indulgence  to  debtors,"  is  the 
expression — they  will  realize  more  than  "  some  little  surplus  to 
the  stockholders."  The  law  provides  (act  of  5th  April,  1849,) 
that  upon  a  hearing  of  the  parties,  on  such  short  notice  as  the 
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judge  shall  appoint,  he  shall  determine  whether  such  corpora- 
tion and  association  be  clearly  solvent  or  otherwise  ;  and  that 
he  may  require  the  officer  thereof  to  exhibit  any  and  all  of  its 
books,  papers,  accounts,  assets,  and  effects,  and  to  be  examined 
on  oath  touching  the  same  before  him,  or  a  reference  to  be  ap- 
pointed by  him. 

And  to  obviate  the  nice  and  difficult  distinctions  sometimes 
raised  as  to  what  constitutes  insolvency,  whether  it  be  absolute 
and  permanent  inability  to  pay,  or  only  immediate  and  tempo- 
rary inconvenience,  the  legislature  have  further  enacted,  that 
if  the  judge  determine  that  such  corporation  or  association  "is 
not  clearly  solvent,  he  shall  make  an  order  declaring  the  same 
insolvent,  and  shall  immediately  appoint  a  receiver."  On  the 
facts  then  presented  in  the  papers  as  they  stand,  can  there  be 
any  doubt  that  this  institution,  if  not  clearly  insolvent,  is  clearly 
solvent?  Judged  by  ordinary  rules,  there  would  seem  to  be 
none.  As  the  present  directors,  however,  and  some  of  the 
stockholders,  apprehend  serious  injury  from  a  sudden  judicial 
declaration  to  that  effect,  and  the  consequent  immediate  ap- 
pointment of  a  receivar,  I  have  concluded  to  make  an  order, 
as  the  act  provides,  that  a  list  of  the  assets  and  of  the  stock- 
holders, with  the  respective  values  and  amounts,  be  produced, 
and  that  the  principal  officers  of  the  present  and  of  the  late 
board  attend  before  me  on  Wednesday  next,  at  10  o'clock,  at 
the  chambers  of  the  court,  to  be  examined  on  oath  concerning 
the  state  of  the  bank  ;  and  that  the  appointment  of  a  receiver 
be,  in  the  meanwhile,  suspended,  and  the  injunction  continued. 
It  is  proper  I  should  add  that  the  statute,  in  these  cases,  con- 
templates rapid  and  summary  measures.  Billholders,  deposit- 
ors, and  other  bank  creditors  are  to  be  promptly  paid  ;  and 
for  this  purpose  the  assets,  if  necessary,  no  matter  what  their 
character,  if  so  ordered  by  the  judge,  are  to  be  sold  at  auction, 
a  dividend,  if  possible,  declared  within  ninety  days,  and  the 
deficiency,  if  any,  apportioned  among  and  levied  on  the  indi- 
vidual stockholders ;  and  the  entire  winding  up,  it  is  further 
declared,  shall  "in  no  case"  be  delayed  beyond  one  year. 
All  idea  of  increasing  the  assets  for  the  benefit  of  the  stock- 
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holders,  to  the  injury — and  delay  is  not  unfrequently  the  most 
ruinous  of  all  injuries — to  the  injury,  I  say,  of  the  billholders 
and  depositors,  is  repudiated  by  the  whole  policy  of  the  act, 
and  is  at  variance  with  the  entire  spirit  of  the  judicial  decisions 
of  the  highest  court  of  the  state,  in  analogous  cases  of  assign- 
ment made  by  insolvent  individuals. 


SUPREME  COURT. 

Court  of  Appeals. 

THE  NEW-YORK  CENTRAL  INSURANCE  COMPANY  agt.  THE  NA- 
TIONAL PROTECTION  INSURANCE  COMPANY. 

Supreme  Court. 

THE  NEW-YORK  CENTRAL  INSURANCE  COMPANY  agt".  TRUMAN 
SAFFORD  and  PETER  M.  MORIARTY. 

The  undertaking  to  stay  proceedings  required  by  §  335  of  the  Code,  must  be 
filed  and  served  with  the  notice  of  appeal,  and  not  afterwards.  If  such  an 
undertaking  be  filed  and  served  after  the  appeal  has  been  perfected  by  service 
of  a  notice  of  appeal,  and  an  undertaking  as  required  by  §  334,  it  will  be  of 
no  effect,  and  the  proceedings  will  not  be  stayed. 

Where  the  undertaking,  given  upon  an  appeal,  has  become  forfeited  by  the  affirm- 
ance and  non-payment  of  the  judgment  appealed  from,  an  action  may  be 
brought  upon  it  without  first  obtaining  leave  to  prosecute.  Although  the 
undertaking  be  filed  with  the  clerk  of  the  court  pursuant  to  the  statute,  yet 
it  is  the  property  of  the  respondent,  and  he  may  enforce  it  without  taking  it 
from  the  files  of  the  court. 

Montgomery  Special  Term,  November,  1854. 

MOTION,  by  defendants,  to  set  aside  the  summons  and  com- 
plaint in  the  last  above  cause,  on  the  ground  that  leave  to 
prosecute  the  undertaking  on  which  it  was  brought  had  not 
been  granted  by  the  court ;  also,  to  stay  proceedings  therein 
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until  the  decision  of  the  court  of  appeals  in  the  first  above 
cause. 

CHARLES  S.  LESTER,  for  the.  motion. 
JAMES  E.  DEWEY,  opposed.  4 

CADY,  Justice.  In  March,  1854,  judgment  was  rendered  in 
favor  of  the  plaintiffs  in  the  first  of  the  above  causes,  and  the 
defendants  appealed  to  the  general  term  of  the  supreme  court  ;• 
and,  upon  that  appeal,  the  defendants  in  the  last  of  the  above 
entitled  causes  entered  into  an  undertaking,  as  is  required  by 
law,  to  stay  proceedings  on  said  judgment.  That  judgment 
was  affirmed  in  the  supreme  court  about  the  27th  of  July,  1854, 
and  the  amount  of  damages  and  costs  were  $2,456.43.  On 
the  7th  of  August,  1854,  the  National  Protection  Insurance  Com- 
pany appealed  from  the  said  judgment  to  the  court  of  appeals ; 
and  at  the  same  time  filed  an  undertaking,  conditioned  that  the 
appellants  would  pay  all  costs  and  damages  which  might  be 
awarded  against  the  appellants,  on  the  appeal,  not  exceeding 
$250 ;  and  afterwards,  on  the  4th  day  of  September,  1854, 
gave  an  undertaking  that  the  appellants  would  pay  all  costs 
and  damages  which  may  be  awarded  against  them,  on  said  ap- 
peal, not  exceeding  $250,  and  would  also  pay  the  said  judg- 
ment, if  the  same  should  be  affirmed. 

Alter  the  last  undertaking  was  filed,  and  a  copy  thereof 
served  on  the  plaintiff's  attorney,  the  second  of  the  above  en- 
titled actions  was  commenced. 

On  the  above  facts,  the  defendants  in  the  said  action  now 
move  that  all  proceedings  in  the  last  of  the  above  entitled 
causes  be  stayed,  until  the  decision  of  the  court  of  appeals 
shall  be  had  in  the  first  of  the  above  entitled  actions.  This 
motion  is  opposed  on  the  ground  that  the  undertaking  last 
above  mentioned  was  not  given  at  the  time  the  notice  of  appeal 
was  given.  So  that  the  only  question  in  the  cause  is,  must  the 
undertaking  be  given  to  stay  proceedings  on  the  judgment  ap- 
pealed from,  at  the  time  the  notice  of  appeal  is  given.  By 
§  334  of  the  Code,  to  render  an  appeal  effectual  for  any  purpose, 
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a  written  undertaking  must  be  executed  on  the  part  of  the  ap- 
pellant by  at  least  two  sureties,  to  the  effect  that  the  appellant 
will  pay  all  the  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  $250,  &c.  Such  an 
undertaking  was  given  in  this  case,  when  notice  of  the  appeal 
to  the  court  of  appeals  was  given ;  but  that  did  not  stay  the 
proceedings  on  the  judgment.  By  §  335  of  the  Code,  if  the 
appeal  be  from  a  judgment  directing  the  payment  of  money, 
it  shall  not  stay  the  execution  of  the  judgment,  unless  a  writ- 
ten undertaking  be  executed,  &c.,  to  the  effect,  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the 
appellants  will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, &c.  Such  an  undertaking  was  given  in  this  case,  but 
not  until  more  than  a  month  after  the  notice  of  appeal  had 
been  served. 

Section  340  of  the  Code  requires  that  the  undertakings  pre- 
scribed by  §§  334,  335,  &c.,  may  be  in  one  instrument  or  sev- 
eral, at  the  option  of  the  appellant;  and  a  copy,  including  the 
names  and  residence  of  the  sureties,  must  be  served  on  the  ad- 
verse party )  with  the  notice  of  appeal ,  unless,  &c.  This  section, 
in  terms,  requires  copies  of  all  undertakings  necessary  by  the 
Code,  and  which  the  appellant  intends  to  give,  to  be  served 
with  the  notice  of  appeal ;  and  as  there  was  no  undertaking  to 
pay  the  amount  of  the  judgment,  in  case  it  was  affirmed,  given 
in  this  case,  when  the  notice  of  appeal  was  served,  the  plaintiff 
was  left  at  liberty  to  proceed  as  if  no  appeal  had  been  taken. 
Section  :341  of  the  Code  furnishes  strong  evidence  that  a  copy 
of  the  undertaking  must  be  served  with  the  notice  of  appeal ; 
for  the  respondent's  right  to  except  to  the  sufficiency  of  the 
sureties  is  thereby  limited  to  ten  days  after  notice  of  appeal. 
An  appeal  is  now  the  substitute  for  the  writ  of  error ;  and  the 
undertakings* required  by  the  Code  are,  instead  of  bail,  in  error. 
Under  the  old  practice,  a  writ  of  error  had  to  be  allowed  ;  and, 
to  make  the  writ  of  error  a  stay  of  proceedings  on  a  judgment 
for  the  payment  of  money,  a  bond  had  to  be  given,  in  legal 
effect,  like  the  undertaking  required  by  the  Code ;  and  it  was 
necessary  that  the  party  applying  for  the  writ  should  state  to 
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the  officer  to  whom  the  application  was  made  to  allow  the  writ, 
whether  it  was  intended  to  stay  the  proceedings ;  and  if  a  proper 
bond  for  that  purpose  was  executed,  the  officer  allowing  the 
writ  would  endorse  thereon  an  order  to  stay  the  proceedings. 
The  bond,  under  the  old  practice,  had  to  be  given  at  the  time 
the  writ  was  allowed.  The  plaintiff  in  error  had  then  to  elect, 
whether  there  should  or  should  not  be  a  stay  of  proceedings. 
(2  R.  S.  595,  596,  §§  27,  28,  29  and  30.)  By  §  327  of  the 
Code,  when  a  party  shall  give,  in  good  faith,  notice  of  appeal 
from  a  judgment  or  order,  and  shall  omit,  through  mistake,  to  do 
any  other  act  necessary  to  perfect  the  appeal,  or  to  stay  pro- 
ceedings^ the  court  may  permit  an  amendment  on  such  terms 
as  may  be  just.  Under  that  section  the  court  might  give  relief, 
had  the  defendant  shown  that  it  was  by  mistake  that  the  neces- 
sary undertaking  was  not  given  when  notice  of  the  appeal  was 
served.  But  as  that  is  not  shown,  the  court  has  not,  under 
§  327,  any  power  to  give  any  relief  in  the  case.  The  motion 
must,  therefore,  be  denied,  with  $10  costs  for  opposing  the 
motion ;  but  without  prejudice  to  any  motion  hereafter  made 
in  the  case. 

The  cases  referred  to  by  the  learned  counsel  for  the  defend- 
ants do  not,  I  think,  show  that  any  order  for  leave  of  the  court 
to  prosecute  the  undertaking  was  necessary.  A  sheriff's  bond 
is  given  to  the  people,  and  when  he  has  been  guilty  of  any 
defaults,  the  party  injured  may  apply  to  the  supreme  court  for 
leave  to  prosecute  the  bond.  (2  R.  S.  476,  §  1 ;  RJiinelander 
agt.  .Mather,  5  Wend.  102.)  In  Higgins  agt.  Allen,  the  action 
was  on  an  injunction  bond,  given  before  the  Code :  and  an 
order  for  leave  to  prosecute  was  necessary  by  the  practice  of 
the  court,  adopted  in  conformity  to  2  R.  S.  190,  §  156.  In 
Harris,  sheriff",  agt.  Hardy  and  others,  (3  Hill,  393,)  the  action 
was  on  a  bond,  given  on  a  ne  exeat.  The  bond,  and  the  money 
to  be  collected  on  it,  were  under  the  control  of  the  court ;  the 
money  must  be  brought  into  court ; — not  so  in  the  case  under 
consideration — the  money,  when  received,  will  belong  to  the 
plaintiff  on  the  record. 

The  fact  that  the  bond  is  on  file,  does  not  make  it  necessary 
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that  the  court  should  give  leave  to  commence  an  action.  Un- 
der the  old  system,  special  bail-pieces  and  recognizances  of 
bail  were  filed,  but  the  plaintiff  commenced  an  action  when  he 
pleased,  as  soon  as  the  special  bail  was  fixed.  So,  in  this  case, 
as  soon  as  the  plaintiff  had  a  right  of  action  on  the  undertaking, 
he  was  at  liberty  to  sue  without  asking  the  court  for  leave. 
The  undertaking  is  the  property  of  the  plaintiff,  as  much  as  if 
it  had  been  given  to  him  on  the  sale  of  goods,  or  a  farm,  ex- 
cept that  he  has  no  right  to  take  it  from  the  files  of  court,  with- 
out leave ;  and  he  can  maintain  an  action  on  it  without  that. 


SUPREME  COURT. 

PETER  P.  VAN  ZANT  agt.  NATHANIEL  R.  COBB,  WM.  S.  WOOD- 
WARD, and  JAMES  H.  STEVENS. 

Where  a  cause,  upon  complaint,  answer  and  reply,  is 'Submitted  to  the  court  for 
decision,  and  the  facts  establish  that  the  plaintiff  is  entitled  to  an  account  to 
be  taken;  but  there  are  questions  of  fact,  material  to  the  taking  of  a  final  ac- 
count, that  must  be  settled  by  testimony,  the  cause  will  be  referred  to  a  ref- 
eree, where  there  are  no  difficult  questions  of  law  involved,  to  find  the  facts 
upon  the  several  issues  presented  by  the  pleadings ;  and,  upon  such  finding,  to 
state  the  accounts  between  the  parties. 

JV*ew>  York 'Special  Term,  August,  1854. 
JOHN  ANTHON,  for 


MORRIS,  Justice.  This  cause  was  submitted  to  me  upon  the 
complaint,  answer,  and  reply,*  accompanied  with  points  of  the 
respective  counsel. 

The  complaint  demands  from  the  defendants  that  they 
shall  account  to  plaintiff  for  the  vnlue  of  certain  stocks  men- 
tioned in  the  complaint,  at  the  highest  market  rates  or  value, 
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which  the  same  have  reached  during  the  period  they  have  been 
deposited,  or  hypothecated,  with  the  defendants,  or  may  here- 
after reach  pending  this  action  ;  and  after  deducting  therefrom 
the  amount  of  advances  made  by  defendants,  their  lawful  com- 
missions, and  legal  interest,  that  the  defendants  pay  over  the 
balance  to  the  plaintiff,  under  the  direction  of  the  court. 

The  transactions  for  which  this  accounting  is  demanded,  as 
charged  in  the  complaint,  are  as  follows : — 

1st.  June  17,  1851.— 200  shares  of  the  New- York,  Provi- 
dence and  Boston  Railroad  Company  ;  purchased  by  defendants 
for  plaintiff. 

Defendants  advanced  upon  it,  for  plaintiff,  $9,745.76. 

Plaintiff,  as  security  for  this  transaction,  deposited  with  de- 
fendants the  200  shares  so  purchased,  also  50  shares  of  the 
capital  stock  of  the  Madison  and  Indianapolis  Railroad  Com- 
pany, worth  $2,500. 

2d.  August  18,  1851 — Defendants  purchased,  for  plaintiff, 
300  shares  of  the  capital  stock  of  the  Norwich  and  Worcester 
Railroad  Company ;  and  advanced  for  the  plaintiff,  in  payment 
for  the  same,  $18,000. 

Plaintiff  deposited  with  defendants,  as  security  for  this  trans- 
action, certificates  of  $10,000  Indiana  Canal  preferred  5's,  to- 
gether with  the  said  300  shares  of  the  Norwich  and  Worcester 
Railroad  Company,  of  the  value  of  $4,500. 

3d.  30th  of  September,  1851. — The  defendants  purchased, 
for  plaintiff,  200  shares  of  the  capital  stock  of  the  New-York 
qnd  Erie  Railroad  Company,  and  paid  for  the  plaintiff,  on  such 
stock,  $16,800.  As  security  for  this  transaction,  the  plaintiff 
deposited  with  the  defendants  the  said  200  shares  of  New- 
York  and  Erie,  and  also  51  shares  of  the  capital  stock  of  the 
Rochester  and  Syracuse  Railroad  stock,  of  the  value  of  $5,500. 

4th.  November  26,  1851. — The  defendants  purchased,  for 
the  plaintiff,  200  shares  of  the  stock  of  the  Canton  Company, 
and  also  100  shares  of  the  Portsmouth  Dry  Dock  Company, 
and  advanced  for  plaintiff,  for  purchase  of  the  same,  $13,500. 
To  secure  the  defendants  in  this  transaction,  the  plaintiff  de- 
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posited  all  the  stocks  before  mentioned,  subject  to  the  special 
hypothecation  in  each  case. 

The  complaint  avers,  that  in  each  of  these  transactions  it 
was  mutually  agreed  that  the  defendants  should  retain  the 
stocks,  until  the  plaintiff  directed  them  to  be  sold. 

The  complaint  avers  that  the  defendants  have  received,  in 
dividends  upon  the  stock  of  the  plaintiff,  $600.  And  also,  that 
the  defendants  have  sold  the  stock  so  belonging  to  the  plaintiff, 
without  his  direction  or  consent. 

To  this  complaint  the  defendants'  answer  admits  they  have 
received,  in  dividends,  $600 ;  and  aver  they  have  always 
been  ready  and  willing  to  account  with  said  plaintiff;  and  that 
they  have  duly  rendered  him  accounts  of  all  their  transactions 
and  dealings  with  him,  when  requested  thereto ;  and  that  the 
plaintiff  is  indebted  to  the  defendants  in  the  sum  of  $7,405, 
besides  interest. 

To  this  part  of  the  defendants'  answer  the  plaintiff  replies, 
that  it  is  true,  the  defendants  furnished  him  an  account,  but 
that  such  account  is  false  and  unjust. 

These  facts  establish  that  the  plaintiff  is  entitled  to  an  ac- 
count, to  be  taken  under  the  authority  of  this  court.  The 
cause  is  not,  however,  in  a  position  where  an  account  between 
the  parties,  of  all  the  matters  involved  in  the  controversy,  can 
be  taken.  Before  such  accounting  can  be  had,  there  are  ques- 
tions of  fact,  material  to  the  taking  of  a  final  account,  that  must 
be  settled  by  testimony. 

The  answer  denies  the  transaction  first  set  forth  in  the  com- 
plaint ;  and,  as  regards  the  other  transactions,  denies  there 
was  any  agreement  that  defendants  were  not  to  sell  until 
directed  to  do  so  by  the  plaintiff.  The  answer  is  denied  by 
the  reply.  The  truth  of  these  conflicting  statements  must  be 
found  before  an  account  can  be  stated. 

This  case  involves  the  examination  of  accounts,  and  does 
not  involve  any  difficult  question  of  law,  and  therefore  is  a 
proper  subject  of  reference. 

I  refer  this  cause  to  a  referee,  to  take  the  proofs  and  find  the 
facts  upon  the  several  issues  presented  by  the  pleadings  "in 
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the  cause,  and  then,  upon  the  facts  so  found,  and  those  ad- 
mitted by  the  pleadings,  to  state  the  account  between  the 
parties. 

The  counsel  for  the  defendants  objects  to  the  gentleman  pro- 
posed by  the  plaintiff  for  accountant :  I,  therefore,  appoint  P. 
T.  Ruggles  referee  in  this  cause,  unless  there  is  objection  made 
to  him,  or  unless  the  respective  counsel  mutually  agree  upon 
some  other  gentleman. 


SUPREME  COURT. 

AMASA  M.  BARBER  and  others  agt.  ANDREW  E.  CROMWELL 
and  others. 

On  moving  a  cause  for  reference,  the  old  practice  should  be  adhered  to.  That 
is,  all  the  moving  affidavit  need  to  show  is,  that  the  cause  is  referable  under 
the  statute. 

If  the  opposite  party  thinks  that  the  investigation  will  require  the  decision  ol 
difficult  questions  of  law,  and  therefore  comes  within  the  exception  of  section 
271  of  the  Code,  he  must  show  it  in  opposition  to  the  motion.  The  presump- 
tion in  such  cases  is,  that  no  intricate  legal  questions  will  arise. 

Jefferson  Special  Term,  January,  1855. 

MOTION  for  reference  by  plaintiffs. 

The  moving  affidavit  is  in  the  usual  form  under  the  old  prac- 
tice, but  omits  to  state  whether  the  investigation  on  the  trial 
will  require  the  decision  of  difficult  questions  of  law  ;  for  this 
reason  the  defendants'  counsel  objects,  preliminarily,  to  the 
sufficiency  of  the  affidavit.  (Citing  §  271  of  the  Code,  and 
1  Whittaker's  JV.  Y.  Prac.  564.) 

CLARKE  &  CALVIN,  for  the  motion. 
JOHNSON  &  BOARDMAN,  opposed. 

HUBBARD,  Justice.  The  objection  I  think  untenable.  In 
this  respect,  the  Code  has  not  changed  the  former  practice. 
The  clause  in  §  271  of  the  Code,  "  except  when  the  investiga- 
tion will  require  the  decision  of  difficult  questions  of  law,"  is 
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but  an  enactment,  in  statutory  form,  of  the  well  settled  rule 
adopted  by  the  courts  under  the  Revised  Statutes.  {Graham's 
Pruc.  2ded.  572.) 

The  section  does  not  assume  to  prescribe  upon  whom  rests 
the  duty  or  burden  of  showing  that  the  particular  case  is,  or  is 
not,  within  the  exception ;  whether  upon  the  party  moving,  or 
the  party  opposing.  It  does  not,  in  terms  or  by  implication, 
require  that  the  moving  party  shall  show  by  affidavit  that  the 
case  is  not  within  that  exception,  as  a  condition  of  the  power 
of  granting  the  motion  by  the  court.  In  most  cases,  all  that  a 
plaintiff  moving  could  show  would  be,  generally,  that  difficult 
questions  of  law  will  not  arise  for  decision. 

This  general  statement  would  be  of  no  practical  importance 
to  the  court,  in  determining  whether  the  cause  should  be  re- 
ferred, or  retained  in-court  for  trial.  The  particular  points  of 
law  should  be  stated,  so  that  the  court  can  determine  judicially. 
(4  Cow.  52  ;  5  id.  423.)  This  particular  statement  the  plaintiff 
could  not  ordinarily  make,  because  he  cannot  be  presumed  to 
know  certainly  what  legal  questions  may  be  disputed  or  raised 
by  the  defendant. 

In  a  large  majority  of  referable  causes^  it  is  not  contended  by 
either  party  that  referees  are  not  an  appropriate  tribunal.  In 
such  actions  generally,  the  trial  involves  merely  a  statement  of 
an  account  between  the  parties, — a  finding  of  facts  upon  undis- 
puted questions  of  law.  There  is,  therefore,  no  presumption 
that  intricate  legal  questions  will  arise  in  that  class  of  actions. 
The  presumption  is  the  contrary,  and  it  should  have  its  legiti- 
mate force  and  effect  until  answered  by  the  opposing  party. 

It  seems  to  me,  that  the  old  practice  in  this  respect  should 
be  adhered  to ;  that  all  the  moving  affidavit  need  to  show  is, 
that  the  cause  is  referable  under  the  statute,  and  leave  it  for 
the  party  opposing  the  motion  to  show  that  the  case  is  within 
the  exception  of  §  271  of  the  Code,  above  referred  to.  I  can- 
not, therefore,  agree  with  Mr.  Whittaker  in  his  valuable  trea- 
tise on  the  practice  under  the  Code,  (1  Vol.,  pp.  563-4,)  which 
has  been  cited  to  me  on  several  motions  like  this. 

Motion  granted. 
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SUPREME  COURT. 

No.  1.  ANONYMOUS  agt.  ANONYMOUS  and  others. 
No.  2.  ANONYMOUSLY  agt.  ANONYMOUS  and  others. 

There  is  hut  one  supreme  court  which  acts  and  decides.  Whether  it  acts  through 
ihe'special  term  or  the  general  term,  its  powers  are  the  same.  None  of  the 
ancient  powers  of  the  general  term  are  taken  from  it;  and  it  can  therefore 
make  an  original  order  in  any  matter  (as  for  relaxation  of  costs)  in  which  it 
might  formerly  have  made  such  order.  The  Code  specifies  the  manner  in 
which  appeals  shall  be  brought  before  the  general  term,  but  does  not  attempt 
to  limit  its  powers. 

[It  would  seem  that  these  causes,  in  their  rife  and  progress,  were,  intended 
as  a  VALEDICTORY  to  the  late  chancery  system,  especially  in  reference  to  the 
subject  of  COSTS.] 

f 

THIS  was  a  motion  to  confirm  two  several  reports  01  a  ref- 
eree, to  whom  it  was  referred  to  retax  the  costs  in  the  above 
actions,  bearing  date  respectively  Oct.  29,  1852,  and  Jan.  21, 
1854. 

The  history  of  the  proceedings  in  these  actions,  as  appears 
from  the  papers,  are  substantially  as  follows : — 

Each  of  said  suits  was  commenced  for  the  partition  among 
the  grand-children  and  devisees  (of  whom  there  wore  sixty- 
eight)  of  R A ,  deceased,  of  certain  real  estate  in  the 

city  of  New-York,  vested  in  them  upon  the  death  of  S 

A ,  who  had  a  life  estate  in  the  property; — said  R 

A —  -  having,  by  his  will,  given  to  his  children  a  life  estate  in 
his  property,  with  remainder  in  fee  to  his  grand-children ;  and 

said  S —  —  A ,  a  son  of  the  said  R A ,  having  died 

intestate,  without  leaving  any  child. 

S —  -  A—  -  died  on  Sunday  the  13th  June,  1847 ;  and  on 
the  next  morning,  (Monday,)  the  14th  June,  1847,  each  of  the 
above  suits  was  commenced  by  the  filing  of  a  bill  of  complaint 
in  each  respectively,  in  the  office  of  the  clerk  of  the  first 
judicial  district,  (formerly  circuit,)  and  the  issuing  of  sub- 
pcena  therein.  The  bill  in  No.  1,  was  filed  by  A B , 

VOL.  X.  23 
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solicitor,  at  about  9  o'clock,  A.  M. ;  and  in  No.  2,  by  C 

D ,  solicitor,  at  about  11  o'clock  A.  M.,  of  the  last  men- 
tioned day  :  both  embracing  the  same  parties,  and  for  precisely 
the  same  purpose.  It  was  alleged  that,  at  the  time  of  filing  the 
last  bill,  the  person  who  filed  it  on  behalf  of  the  solicitor  was 
informed  of  the  filing  of  the  first  bill. 

The  property  sought  to  be  partitioned  by  these  suits  con- 
sisted of  two  ordinary  sized  city  lots,  with  a  dwelling-house  on 
each  ;  and  was  sold,  under  a  decree  in  the  suits,  in  Aug.,  1848, 
for  $8,110.  The  aggregate  amount  of  the  costs  of  the  solicit- 
ors for  the  plaintiffs  and  defendants  in  said  suits,  as  taxed, 
amounted  to  the  sura  of  $5,573.05,  not  including  the  sheriff's 
fees ;  which  costs  were  paid  over  to  the  respective  solicitors, 
and  guardians  ad  litem. 

One  -of  the  devisees,  and  a  party  defendant,  made  an  affidavit 
in  November,  1849,  showing  the  foregoing  facts,  and  giving  a 
list  of  the  respective  solicitors,  and  guardians  ad  litem,  who  ap- 
peared in  said  suits,  with  the  names  of  the  respective  parties 
for  whom  they  so  appeared,  and  the  several  sums  at  which 
their  respective  bills  of  costs  were  taxed.  And  alleged  that 

he  had  recently  employed  E F ,  Esq.,  on  behalf  of 

himself  and  some  of  the  infants,  and  other  defendants,  for  the 
purpose  of  investigating  the  proceedings  in  the  suits,  and  of 
obtaining  some  redress  for  the  imposition  which  he  believed 
had  been  practiced  upon  the  parties  in  the  accumulation  of 
costs  therein,  and  in  the  taxation  thereof  at  such  an  enormous 
amount. 

That  he  was  informed  and  believed  that  several  of  the  so- 
licitors (naming  them)  who  appeared  for  divers  of  said  parties, 
defendants  in  said  suits,  were,  at  the  time  of  the  proceedings 

therein,  clerks  or  inmates  of  the  office  of  said  C D-< , 

solicitor  in  No.  2.  That  in  No.  1,  an  appearance  was  entered 
for  deponent  by  a  solicitor  with  whom  he  was  altogether  un- 
acquainted ;  and  in  No.  2,  an  appearance  was  entered  for  him 
by  another  solicitor,  and  that  in  neither  case  was  such  appear- 
ance authorized.  That  the  suits  were  suffered  to  proceed 
together  till  answers  put  in,  or  order  pro  confesso  entered  as  to 
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the  respective  defendants  therein,  when,  on  January  25th,  1848, 
an  order  was  entered  to  consolidate  said  suits,  and  the  usual 
order  of  reference  in  partition  suits  was  entered  therein. 

That  deponent  had  good  reason  to  believe  that  said  suits  were 
so  suffered  to  proceed  together  by  collusion  between  the  solicit- 
ors of  the  respective  plaintiffs,  and  that  he  had  been  informed 
and  believed  that  many  of  the  bills  of  costs  taxed  in  said  suits — 
and  more  particularly  the  bills  of  the  solicitors  for  the  respec- 
tive plaintiffs  therein,  contained  various  incorrect  charges,  not 
properly  taxable  in  said  suits,  and  that  the  same  appear  to  have 
been  taxed  without  opposition.  That  the  suits  were  the  ordi- 
nary proceedings  in  partition,  and  there  was  no  dispute  or  liti- 
gation in  relation  to  the  rights  of  any  of  the  parties  thereto — 
no  replications  were  filed  to  any  of  the  answers  put  in. 

Upon  this  affidavit  an  order  of  the  court  at  general  term  was 
made  on  the  22d  of  November,  1849,  requiring  the  respective 
attorneys  or  solicitors  for  the  several  parties,  plaintiffs  and 
defendants,  in  said  suits,  to  show  cause  at  that  term,  on  the 
30th  Nov.,  why  the  said  several  bills  of  costs  should  not  be 
retaxed. 

On  the  first  day  of  December,  1849,  the  general  term,  after 
hearing  counsel  on  both  sides,  made  an  order  that  the  several 
bills  of  costs  be  retaxed  before  one  of  the  justices  of  the  court 
(naming  him)  on  the  3d  December,  1849 ;  and  that  whatever 
sums  might  be  deducted  or  struck  off  from  said  bills,  be  paid 
back  by  the  solicitor  or  attorney  from  whose  bill  such  deduc- 
tion should  be  made,  into  the  hands  of  the  referee  in  the  suits, 
to  be  by  him  distributed  under  the  provisions  of  the  decree  in 
said  suits.  The  retaxation  was  ordered,  by  the  justice  to  whom 
it  was  referred,  to  stand  over  to  13th  of  Dec.,  1849. 

It  appears  that  A B ,  soliciter  in  No.  1,  objected  to 

the  above  order,  made  on  the  1st  Dec.,  on  the  ground  that  the 
general  term  had  no  power  to  make  such  an  order ;  and  ap- 
pealed therefrom  to  the  court  of  appeals — the  latter  court  hold- 
ing that  the  order  was  not  appealable,  and  dismissed  the  ap- 
peal. That  subsequent  to  the  dismissal  of  this  appeal,  it  was 
alleged  by  E F ,  solicitor  for  the  moving  defendant, 
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that  various  and  repeated  orders  were  obtained  by  A B -^ 

solicitor  in  No.  1,  staying  his  proceedings,  and  seeking  for  re- 
lief against  said  order  of  Dec.  1,  1849 ;  and  after  hearing  and 
decision  upon  such  orders  at  special  term,  an  appeal  would 
generally  be  taken  to  the  general  terra — that  in  this  manner  his 
proceedings  were  delayed  prior  to  the  order  to  refer  the  tax- 
ation. 

On  the  26th  Feb.,  1852,  at  a  special  term,  upon  reading  and 
filing  notice  of  retaxation  and  proof  of  service,  an  order  was 
granted — no  person  appearing  to  oppose — that  it  be  referred  to 

a  referee  to  relax  the  costs  in  said  suits  ;  and  that  A B 

and  C D ,  solicitors,  appear  before  said  referee  for  that 

purpose,  on  a  notice  of  two  days. 

On  the  29th  Oct.,  1852,  the  referee  made  his  report,  that  he 
had  been  attended  by  the  counsel  of  the  respective  parties,  and, 
on  the  retaxation,  he  had  stricken  out  from  the  .bill  of  costs  of 
the  said  C D ,  solicitor  in  No.  2,  previous  to  the  con- 
solidation of  said  actions,  items  amounting  in  the  aggregate  to 
$105.53,  and  had  taxed  the  said  costs  on  such  retaxation  at 
the  sum  of  $621.22.  That  he  had  stricken  out  from  the  bill 
of  costs  of  the  said  C —  -  D ,  subsequent  to  the  consolida- 
tion of  said  suits,  items  amounting  in  the  aggregate  to  the  sum 
of  $117.18;  and  had  taxed  the  said  costs,  on  such  retaxation, 
at  $543.40.  That  he  had  stricken  out  from  the  bill  of  costs  of 
the  said  A B ,  solicitor  in  No.  1,  previous  to  consoli- 
dation, items  amounting  in  the  aggregate  to  the  sum  of  $270.13 ; 
and  had  taxed  said  costs,  on  such  retaxation,  at  the  sum  of 
$555.09.  That  he  had  stricken  out  of  the  bill  of  costs  of  the 
latter  solicitor,  after  consolidation,  items  amounting  in  the  ag- 
gregate to  the  sum  of  $143.40;  and  had  taxed  said  costs,  on 
such  retaxation,  at  the  sum  of  $204.58.  That  upon  proceed- 
ing to  retax  the  latter  bill  of  costs,  it  was  objected  and  insisted 
on  the  part  of  the  moving  defendant,  that  it  should  be  stricken 
out  and  disallowed  altogether,  on  the  ground  thut  one  bilfcof 
costs  had  already  been  retaxed  for  the  solicitor  for  the  plaintiff 
in  No.  2;  and  that,  by  the  terms  of  the  order  of  consolidation, 
only  one  bill  of  costs  could  be  taxed  on  behalf  of  the  plaintiffs 
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in  both  of  said  actions  together,  after  the  consolidation  thereof. 
That,  being  of  opinion  that  under  the  order  of  reference  to  re- 
tax  said  costs,  he  had  no  right  to  decide  whether  both  of  said 
solicitors  should  be  allowed  plaintiffs'  costs  subsequent  to  con- 
solidation, as  if  no  consolidation  had  taken  place ;  or  whether 
only  one,  and  which  one  of  them,  should  be  allowed  such  costs, 
he  declined  to  pass  upon  the  question,  and  submitted  the  same 
to  the  court.  The  relaxation  of  the  items  of  said  bill  being 
suspended  by  consent  of  the  respective  counsel,  until  the  court 
should  have  disposed  of  said  questions. 

On  the  27th  April,  1853,  at  special  term,  on  filing  the  report 
of  the  referee,  and  on  hearing  counsel  for  the  respective  parties, 
an  order  was  made  substantially  as  follows: — A  proposition 

having  been  made  by  C D ,  solicitor  in  No.  2,  to  make 

an  immediate  settlement  of  the  matter  of  'relaxation  of  such 
costs,  so  far  as  related  to  all  costs  awarded  to  and  taxed  to  him 
therein,  and  to  the  several  solicitors  for  the  several  defendants, 
and  guardians  ad  litem,  in  No.  2,  by  paying  into  the  hands  of 

E F ,  Esq.,  solicitor  for  the  moving  defendant,  the 

sum  of  $250,  for  the  purpose  of  reimbursing  said  parties  the 
costs  and  expenses  paid  and  incurred  by  them  in  the  prosecu- 
tion of  such  relaxation;  and  also  by  paying  into  the  hands  of 
the  referee  in  said  suits  the  amount  deducted  from  the  costs  of 

the  said  C D ,  on  the  aforesaid  taxation  before  tUe 

referee  appointed  for  that  purpose,  to  be  distributed  by  the  said 
referee  in  the  suits,  in  pursuance  of  the  original  order  to  retax 

the  costs  in  said  suits ;  and  also,  by  allowing  to  said  ,A 

B ,  solicitor  in  No.  1,  his  full  costs  as  solicitor  for  plaintiff 

in  No.  1,  subsequent  to  the  order  of  consolidation,  subject  to 
relaxation  according  to  the  ordinary  practice,  rules  and  princi- 
ples applicable  to  the  taxation  of  costs ;  and  said  proposition 
having  been  accepted  by  said  E F ,  solicitor  as  afore- 
said, it  was  ordered  that  the  said  report  of  said  referee  (on  re- 
taxation)  be  confirmed,  so  far  as  related  to  the  costs  of  said 

C —  -  D ,  solicitor  in  No.  2;  and  so  far  as  related  to  the 

costs  of  the  said  A—   -  B ,  solicitor  in  No.  1,  prior  to  said 

order  of  consolidation,  and  as  solicitor  for  the  plaintiff  in  No.  1, 


\  , 

358  NEW-YORK  PRACTICE  REPORTS. 

Anonymous  agt.  Anonymous. 

who  was  a  defendant  in  No.  2 ;  and  that  the  costs*  of  the  said 

A B ,  as  solicitor  for  the  plaintiff  in  No.  1,  subsequent 

to  said  order  of  consolidation,  be  retaxed  by  the  said  referee, 
or  one  of  the  justices  of  this  court,  so  that  his  costs  be  not 

affected  by  the  settlement  so  made  with  said  C D and 

others.  And  it  was  further  ordered  that,  upon  payment  by  the 
said  C D of  the  said  several  amounts,  as  above  pro- 
posed, that  all  proceedings  to  retax  any  of  the  bills  of  costs  in 
said  suits  of  C D ,  and  the  said  solicitors  for  the  de- 
fendants in  No.  2,  be  discontinued  and  terminated ;  and  that 
the  order  of  the  1st  Dee.,  1849,  providing  for  the  retaxation  of 
the  costs  in  said  suits,  be  deemed  satisfied,  so  far  as  related  to 
the  said  solicitors  last  above  named,  and  so  far  as  was  not  in- 
consistent with  the  terms  of  this  order ;  it  being  intended,  how- 
ever, that  said  order  to  retax  the  costs  should  remain  in  force 

as  against  the  said  A —  -  B ,  and  that  his  liability  under 

the  said  order,  or  under  any  order  or  decree  made  in  the  course 
of  the  proceedings  to  retax  said  costs,  should  not  be  in  any 
manner  affected  thereby,  further  than  as  before  provided. 
And  it  was  further  ordered  on  the  question  submitted  by  said 

,  referee,  that  in  the  taxation  of  the  costs  of  the  said  A — 

B ,  subsequent  to  the  consolidation,  he  be  allowed  for  all 

disbursements  made  by  him,  and  properly  taxable  in  the  cause, 
and  of  all  services  actually  rendered  by  him,  and  not  rendered 
by  C D ,  if  properly  taxable  ;  and  if  in  any  case  ser- 
vices were  rendered  by  him  in  said  cause,  and  the  same  ser- 
vices were  also  rendered  by  said  C D ^  since  the  con- 
solidation, and  were  properly  taxable,  the  referee  should  de- 
termine, under  all  the  circumstances  of  the  case,  whether  either 
was  entitled  to  the  payment  for  the  whole  of  such  services,  or 
for  only  part  thereof;  and  if  for  part  only,  then  how  much 

should  be  paid  to  each,  and  allow  said  A B —  -  the  part 

to  which  he   might  be   entitled ;  but  the   part  to  which   said 

C —  —  D would  be  entitled  should  be  deemed  satisfied  by 

the  compromise  made  as  aforesaid ;  and  in  no  case  when  the 
same  services  were  rendered  both  by  said  A- B —  -  and 
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said  C D ,  should  any  greater  allowance  be  made  to 

both  than  if  there  had  been  but  one  service  in  that  matter. 

On  the  21st  January,  1854,  the  referee  made  his  second  re- 
port ;  by  which  it  appeared,  that  on  the  retaxation,  in  pursu- 
suance  of  the  last  above  mentioned  order,  he  struck  out  from 

the  bill  of  costs  of  said  A B ,  solicitor,  subsequent  to 

the  consolidation,  items  amounting  in  the  aggregate  to  the  sum 
of  $377.30,  and  had  retaxed  the  said  bill  at  the  sum  of  $260.19. 
Upon  this  report,  and  the  previous  report  made  upon /the  taxa- 
tion, and  upon  the  orders  and  papers  theretofore  served  in  the 

matter  of  retaxation,  the  said  E F gave  notice  that 

he  should,  at  a  special  term  to  be  held  on  the  25th  March, 
1854,imove  that  the  two  reports  of  the  referee  upon  retaxation 
be  confirmed ;  and  that  an  order  be  made  thereupon  requiring 

said  A B to  pay  into  the  hands  of  the  referee  in  the 

suits  for   partition,  the    amount   deducted   from   said  A- 

B 's  costs  in  said  causes,  as  specified  in  said  reports. 

Q- 

E F }for  motion. 

A B ,  opposed. 

\ 

MITCHELL,  Justice.  S A had  a  life  estate  in  cer- 
tain lands  in  this  city,  which,  on  his  decease,  were  to  pass  to 
his  father's  grand-children,  pursuant  to  his  father's  will.  He 
died  on  Sunday,  June  13,  1847.  There  were  sixty-eight  grand- 
children surviving  him.  These  two  complainants,  and  their 
respective  solicitors,  were  in  such  hot  haste  for  a  partition  of 
the  property,  and  of  such  advantages  as  might  accrue  to  the 
party  who  might  be  the  first  to  commence  an  action ;  that  the 
one  filed  his  bill  for  partition  at  9  o'clock  the  next  morning, 
and  soon  after  served  a  subprcna  to  appear  and  answer  on  one 
of  the  defendants;  the  other  complainant  filed  his  bill  at  11 
o'clock  on  the  same  morning,  and  soon  after  served  a  subpoena. 
The  property  was  sold  for  something  over  $8,000 ;  and  of  this 
sum  something  like  $6,800  were  consumed  in  costs.  It  is  not 
surprising,  therefore,  that  when  the  guardian  of  one  of  the  in- 
fant defendants  brought  this  matter  before  the  court  at  general 
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term,  the  court  ordered  a  retaxation  of  the  costs  ;  and  that  any 
excess  should  be  refunded  by  the  respective  solicitors.  An 
appeal  was  taken  from  that  order,  and  dismissed  by  the  court 
of  appeals.  The  solicitors  then  appeared  before  the  taxing 
officer,  and  after  a  long  investigation,  and  great  delays,  not 
attributable  to  that  officer,  he  has  completed  his  report,  show- 
ing how  much  should  be  refunded  by  the  solicitor  for  one  oi 
the  complainants ;  the  solicitor  for  the  other  complainant  hav- 
ing prudently  arranged  the  matter  so  far  as  he  was  concerned. 
The  solicitor  for  the  guardian  now  moves,  on  the  report  of  the 
taxing  officer,  and  a  mass  of  previous  orders  and  affidavits,  for 
an  order,  that  the  solicitor  who,  according  to  the  report,  has 
been  overpaid,  should  refund  the  excess. 

It  might  be  expected  that  the  opposition  to  the  motion  would 
be  founded  on  some  supposed  error  of  the  taxing  officer.  No 
such  thing  is  intimated  ;  but  it  is  insisted  that  the  original  order 
of  the  court  is  irregular  for  various  reasons ; — the  principal  one 
is,  that  the  general  term  can  only  make  an  order  on  an  appeal. 
That  point  has  been  repeatedly  before  this  court,  and  it  has 
always  been  held  that  there  is  but  one  supreme  court ;  and 
that  it  is  the  supreme  court  which  acts  and  decides,  whether  it 
acts  through  the  special  term  or  the  general  term.  None  of 
the  ancient  powers  of  the  general  term  are  taken  from  it ;  and 
it  can  therefore  make  an  original  order  in  any  matter  in  which 
it  might  formerly  have  made  such  order. 

The  Code  specifies  the  manner  in  which  appeals  shall  be 
brought  before  the  general  term,  but  does  not  attempt  to  limit 
its  powers.  That  branch  of  the  court  very  properly  refuses  to 
act  in  most  cases  in  which  the  special  term  can  act ;  but  that 
is  not  from  any  doubt  of  its  power  to  act,  but  as  a  matter  of 
expediency,  and  for  the  sake  of  the  dispatch  of  business. 

The  other  objections,  if  originally  valid,  are  of  such  a  nature 
that  they  must  be  deemed  waived  by  proceeding  under  the 
order,  and  by  the  omission  of  any  motion  for  some  years,  to 
set  aside  that  order. 

The  motion  must  be  granted,  with  costs. 
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SUPREME  COURT. 

MOORE  agt.  SMITH  and  MARSHALL. 

In  an  action  against  a  constable  and  his  surety,  for  official  liabilities,  the  plain- 
tiff may,  by  proper  allegations  in  his  complaint,  unite  the  following  causes  of 
action : — 

1.  That  the  constable  levied  upon  sufficient  property  of  the  defendants  to  satisfy 
the  plaintiff's  execution  then  in  his  hands. 

2.  That  the  constable  neglected  to  return  the  execution  according  to  its  require- 
ments, and 

S.  That  the  constable  keeps  and  detains  the  money  he  has  received  on  the  exe- 

-  cation. 

Bat  these  several  causes  of  action  must  be  separately  stated. 

And  where  a  complaint  contains  these  several  causes  of  action,  not  separately 
stated,  a  demurrer  to  the  complaint,  in  order  to  reach  the  difficulty,  must 
specify  particularly,  as  a  ground  of  demurrer,  that  the  several  causes  of  action 
are  not  separately  stated. 

Dutchess  Special  Term,  Feb.,  1855. — Demurrer  to  complaint. 

THE  action  is  against  Smith,  as  constable,  and  Marshall  as 
surety  on  Smith's  official  bond. 

The  complaint  charges  that  Smith,  on  the  26th  of  February, 
1854,  received  from  the  plaintiff  an  execution,  issued  on  a  jus- 
tice's judgment  in  favor  of  the  plaintiff,  against  one  Wandall, 
for  $91.  That  the  defendant,  Smith,  took,  by  virtue  of  the 
execution,  sufficient  goods  and  chattels  of  the  defendant  in  the 
execution  to  satisfy  the  same.  It  then  charges  that  Smith  has 
not  returned  the  execution,  though  a  sufficient  time  has  elapsed, 
but  keeps  and  detains  the  same,  together  with  the  money  he  hat 
received  thereon  ;  and,  by  reason  of  such  neglect,  plaintiff  has 
sustained  damage  to  the  amount  of  $91  and  interest. 

The  complaint  then  states  the  election  of  Smith — the  exe- 
cution by  him  and  Marshall  of  the  bond  required  by  the  statute, 
setting  out  a  copy,  and  concludes,  Therefore  the  plaintiffclaims 
a  judgment  against  the  defendants  for  $91  and  interest  &c. 


362  NEW-YORK  PRACTICE  REPORTS. 

Moore  agt.  Smith  and  Marshall. 

The  defendants  demur  to  the  complaint,  "  on  the  ground  that 
several  causes  of  action  have  been  improperly  united  therein." 

JOHN  THOMPSON,  for  plaintiff. 
C.  FROST,  for  defendants. 

DEAN,  Justice.  The  taking  of  sufficient  goods  of  the  de- 
fendant, on  the  execution,  to  satisfy  the  same,  is  in  itself  a 
satisfaction  thereof,  and  would  make  the  constable  liable  to  the 
plaintiff  in  the  execution;  the  neglect  to  return  the  execution 
according  to  its  requirement,  will  subject  the  constable  to  an 
action  for  such  neglect ;  and  the  withholding  of  the  money 
collected  on  an  execution,  after  the  return  day  thereof,  is  also 
a  cause  of  action  against  a  constable.  It  was  my  impression, 
on  the  argument,  on  my  recollection  of  the  statute,  (2  R.  S. 
253,  §  159,)  that  for  the  neglect  to  return  the  execution,  the 
constable  only  was  liable,  and  not  the  surety ;  and  therefore 
that  there  had  been  an  improper  joinder  of  causes  of  action. 
But,  on  examination,  I  find  it  has  been  decided  (Sloan  and  others 
agt.  Case,  10  Wend.  370)  that  the  sureties  are  liable  for  the 
mere  neglect  to  return  .the  execution.  Admitting,  therefore, 
that  there  are  three  distinct  causes  of  action  in  this  complaint — 
and  there  certainly  are  allegations  in  reference  to  three — are 
they  such  actions  as  may  not  be  joined  in  the  same  complaint? 
I  think'  not.  They  affect  all  the  parties  to  the  action ;  they 
require  the  same  place  of  trial,  and  they  all  arise  out  of  trans- 
actions connected  with  the  same  subject  of  action,  viz.,  the 
liability  of  the  constable  to  the  plaintiff  on  the  execution  de- 
livered to  him.  I  think,  therefore,  that  these  causes  of  action, 
separately  stated,  might  be  united  in  the  same  complaint. 

They  are  not,  however,  separately  stated  ;  and  it  is  doubtful 
whether  the  plaintiff's  attorney  intended  to  state  more  than  a 
single  cause  of  action,  viz.,  the  neglect  to  return  the  execution. 
He  has,  however,  by  alleging  the  levy  on  sufficient  property 
to  satisfy  the  execution,  and  the  detention  of  the  money  re- 
ceived thereon,  inserted  allegations  immaterial  to  substantiate 
his  claim  for  a  neglect  to  return  the  execution,  and  must  be 
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deemed  to  have  intended  these  as  substantive  causes  of  action. 
The  complaint  is,  therefore,  liable  to  the  objection  that  the* 
causes  of  action  are  not  separately  stated. 

But  can  the  defendants,  on  this  demurrer,  avail  themselves  of 
this  defect  ?  The  demurrer  (§  145  of  the  Code)  "  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  complaint."  The 
ground  stated  in  this  demurrer  is,  "  that  several  causes  of  ac- 
tion are  improperly  united  therein."  That  is,  that  tort  and 
contract,  or  some  other  of  the  causes  of  action,  which  cannot 
be  tried  together,  are  united ;  and  not  that  they  are  not  sepa- 
rately stated  in  the  complaint. 

This  demurrer,  therefore,  must  be  overruled ;  but,  as  the 
complaint  is  defective  for  the  reason  stated,  without  costs ; — 
the  defendants  to  have  leave  to  plead  within  twenty  days  after 
notice  of  the  entry  of  the  order  on  this  decision.  The  plaintiff 
is  also  at  liberty  to  amend  his  complaint  within  said  twenty 
days  without  costs,  by  separately  stating  his  causes  of  action ; 
and  in  case  of  such  amendment,  the  defendants  to  have  twenty 
days,  after  service  of  a  copy  of  such  amended  complaint,  in 
which  to  plead  thereto. 


SUPREME  COURT. 
JAMES  0.  HIGGINS  agt.  NATHAN  MAYER  and  MINK  MAYER. 

Where  two  of  several  promissory  notes,  given  upon  the  same  transaction,  and 
for  the  same  consideration,  were  sued  in  this  court ;  and  while  the  action 
was  at  issue  upon  a  question  of  fraud  in  the  consideration,  another  of  the 
same  notes  was  sued  in  the  marine  court,  and  after  litigation  upon  the  same 
issue,  judgment  was'rendered  for  the  defendant— establishing  the  fraudulent 
consideration, 

Held,  on  demurrer  to  a  supplemental  answer  setting  forth  these  facts,  in  the 
action  in  this  court,  th.a  the  question  had  been  decided,  by  a  court  of  com- 
petent jurisdiction,  between  the  same  parties,  and  they  were  bound  by  it. 
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Where  a  deed  of  compromise  between  a  debtor  and  his  creditors  contains  a 
clause,  '•  that  the  compromise  shall  not  be  binding  except  all  the  creditors 
agree  to  this  agreement,"  and  one  of  the  creditors  refuses  to  sign  it,  unlest 
the  debtor  will  give  him  some  endorsed  notes  for  a  part  of  his  debt,  which, 
on  being  done,  the  creditor  agrees  to  keep-secret  from  the  rest  of  the  credit- 
ors, it  renders  the  notes  thus  given  void,  for  the  fraud  which  enters  into  their 
consideration. 


New  York  Special  Term,  May,  1854. 

ON  demurrer  to  supplemental  answer  of  Nathan  Mayer,  one 
of  the  defendants. 


•for  plaintiff', 
-for  defendants. 


MORRIS,  Justice.  The  complaint  is  by  the  plaintiff,  as 
second  endorsee  of  two  promissory  notes  of  the  same  date,, 
drawn  by  the  defendant,  Nathan  Mayer,  to  the  order  of  the 
defendant,  Mink  Mayer, — the  one  for  $150,  payable  in  four 
months,  and  the  other  for  $200,  payable  in  five  months  after 
date. 

The  complaint  avers  that  Mink  Mayer  endorsed  the  notes 
over  to  David  H.  Gregory  and  George  B.  Foote,  and  that 
Gregory  and  Foote  endorsed  them  over  to  the  plaintiff,  John 
O.  Higgins.  The  complaint  contains  the  necessary  averments 
to  make  the  defendants,  drawer  and  payee,  responsible. 

The  defendants  appeared,  and  answered  separately. 

The  question  now  before  the  court  is  only  between  the  plain- 
tiff and  the  defendant  Nathan  Mayer,  the  maker  of  the  note. 

The  answer  of  Nathan  Mayer  states,  that  the  two  notes  in 
question  are  two  of  four  notes  given  at  the  same  time,  and  for 
the  same  consideration  ;  and  states  the  transaction  upon  which 
all  the  notes  were  given  to  be  as  follows  : — 

Defendant,  Nathan  Mayer,  and  one  Levi,  were  partners  in 
business.  Levi  absconded  with  the  property  of  the  firm,  which 
made  it  necessary  for  Nathan  Mayer  to  compromise  with  his 
and  the  firm's  creditors.  Nathan  had  a  deed  drawn  for  his 
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creditors  to  sign,  compromising  with  him  at  50  per  cent.  The 
deed  contained  the  clause,  "  that  the  compromise  shall  not  be 
binding  except  all  the  creditors  agree  to  this  agreement." 

The  answer  further  averred,  that  after  many  creditors  had 
signed  the  deed,  it  was  presented  to  Gregory  &  Foote,  to  whom 
the  firm  of  Mayer  &  Levi  were  indebted  in  the  sum  of  $2,000; 
that  Gregory  &  Foote  refused  to  sign  the  deed,  unless  Nathan 
Mayer  would  give  to  them  notes  to  the  amount  of  $600,  en- 
dorsed by  Mink  Mayer — a  part  of  their  said  claim,  divided  into 
four  notes,  payable  in  four,  five,  six,  and  seven  months.  The 
first  for  $150,  the  second  for  §200,  the  third  for  $100,  and  the 
fourth  for  $150.  Gregory  &  Foote  undertook,  upon  the  receipt 
of  such  notes,  that  they  would  sign  the  deed  and  accept  the 
compromise,  and  would  use  their  influence  to  induce  other 
creditors  to  sign  the  deed,  and  would  keep  the  fact  of  the 
receipt  by  them  of  the  said  notes  from  the  other  creditors. 
The  proposition  was  acceded  to,  and  the  notes  were  given. 
The  answer  also  avers,  that  the  plaintiff,  James  0.  Higgins, 
knew  the  whole  transaction ;  that  he  advised  it,  and  that  he 
holds  the  notes  for  the  benefit  of  Gregory  &  Foote,  and  is 
prosecuting  the  notes  for  their  benefit. 

The  plaintiff's  reply  denies  these  allegations. 

The  supplemental  answer  states,  that,  after  issue  was  thus 
joined  .in  this  court,  the  plaintiff,  James  O.  Higgin*,  prosecuted 
the  defendant,  Nathan  Mayer,  in  the  marine  court  of  the  city 
of  New  York,  upon  the  third  note  Jibove  mentioned,  for  $100; 
in  which  suit  Nathan  Mayer  set  up  the  foregoing  state  of  facts 
as  a  defence  ;  and  that  upon  the  trial  of  that  cause,  evidence  of 
the  truth  of  the  alleged  transaction  was  given,  and  the  marine 
court  gave  judgment  for  the  defendant,  Nathan  Mayer,  against 
the  plaintiff,  James  O.  Higgins. 

To  this  supplemental  answer  the  plaintiff  demurred. 

The  supplemental. answer  sufficiently  states  the  facts. 

The  question  before  the  marine  court  was  the  identical  ques- 
tion at  issue  in  this  court  between  the  plaintiff  and  this  defend- 
ant, and  was  between  the  same  parties.  The  question  has, 
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therefore,  been  decided  between  the  sarne  parties  by  a  court  of 
competent  jurisdiction.  The  notes  are  void  for  the  fraud  that 
entered  into  their  consideration.  The  case  of  Gardner  agt. 
Buckley  (3  Cow.  120)  is  directly  in  point. 

Judgment  for  defendant,  Nathan  Mayer,  with  costs. 


SUPREME  COURT. 
ABRAHAM  D.  VAN  WYCK  agt.  GEORGE  REID  and  others. 

Where  it  is  sworn  positively  that  no  notice  of  adjustment  of  the  costs  in  the  ac- 
tion has  ever  been  received,  it  is  incumbent  upon  the  other  side,  in  his  affi- 
davit, to  state  the  time  and  manner  of  service ;  so  that  an  indictment  might 
be  found  upon  the  affidavit,  if  found  to  be  false.  A  "slip-shod"  affidavit  of 
service  won't  answer. 

Dutchess  Special  Term,  February,  1855. 
MOTION  to  strike  out  the  costs  entered  in  the  judgment,  and 
for  a  readjustment. 

H.  &  M.  HALE,  for  defendants. 
C.  VAN  WYCK,  for  plaintiff". 

DEAN,  Justice.  The  defendant's  attorney,  in  his  affidavit, 
says,  positively,  that  no  notice  was  ever  received  of  the  taxa- 
tion, or  adjustment  of  costs.  The  plaintiff's  attorney  attempts 
to  meet  this  by  an  affidavit,  that  he  at  some  time,  without  men- 
tioning on  what  day,  but  more  than  four  days  prior  to  the  time 
for  the  adjustment,  served  a  notice  by  mail. 

Such  an  affidavit  is,  in  my  judgment,  wholly  insufficient. 
The  party  entering  the  costs  must  show  himself  regular, — that 
he  has  given  the  notice, — or  the  clerk  is  not  authorized  to  make 
the  entry.  And  where  the  costs  have  been  inserted,  and  the 
attorney  for  the  party  against  whom  the  costs  are  had,  swears 
he  has  received  no  notice  of  adjustment,  the  attorney  for  the 
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other  party  must  state  time  and  minner  of  service,  so  that  an 
indictment  for  perjury  can  be  maintained  against  him,  if  not 
true.  In  this  case,  the  costs  amount  to  more  than  $100 ;  and 
the  attorney  for  the  defendants,  in  his  affidavit,  says,  all  the 
items,  except  two  or  three,  are  such  as  could  not  be  allowed. 
Some  persons  have  such  an  extraordinary  facility  in  making 
affidavits,  that  the  only  protection  against  them  is,  for  the 
courts  to  require  certainty  and  exactness  in  their  statements  of 
facts.  • 

The  motion  is  granted,  with  $10  costs. 


SUPREME  COURT. 

NELSON  C.  CHAPMAN  agt.  SIMEON  DRAPER,  EDWARD  C.  WEST, 
and  THE  SOCIETY  OF  THE  NEW- YORK  HOSPITAL. 

In  an  action  for  specific  performance  of  a  contract  to  convey  several  lots  of  land, 
being  part  of  a  tract  owned  by  one  of  the  defendants,  and  upon  which  he  had 
given  mortgages  prior  to  the  contract  to  sell, 

Held,  that  the  prior  mortgagees  were  improperly  made  parties  defendants  to  the 
action.  They  should  not  be  involved  in  a  law  suit  in  anticipation  that  they 
might  foreclose  and  sell  the  plaintiff's  lots  first.  When  tlioy  undertake  pro- 
ceedings touching  the  plaintiff's  rights,  it  will  then  be  time  enough  for  him 
to  move. 

New-  York  Special  Term,  1854. — Demurrer  to  complaint. 

THE  plaintiff  alleges  that  he  purchased  of  defendant,  Dra- 
per, four  lots  on  107th  street,  for  $840,  paying  ten  per  cent, 
in  cash ;  that  thirty  per  cent,  was  to  be  paid  on  the  delivery 
of  the  title,  and  the  remainder  to  be  secured  by  mortgage ; 
that,  although  ready  on  his  part,  the  defendant,  Draper,  has 
not  complied  with  -his-  bargain,  but  has  put  the  plaintiff  off 
with  excuses.  He,  therefore,  prays  for  a  decree  of  specific 
performance. 

The  four  lots  in  question,  it  appears,  are  part  of  a  tract 
owned  by  Draper,  containing  about  fourteen  acres,  or  between 
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one  and  two  hundred  lots,  previously  mortgaged  by  him  for 
several  thousand  dollars  to  the  other  defendants,  who  insist 
that  they  have  nothing  to  do  with  the  controversy,  and  ought 
not  to  have  been  made  parties  to  the  suit. 

ROOSEVELT,  Justice.  The  demurrers,  it  seems  to  me,  are 
well  taken.  It  is  said  they  ought  to  be  compelled,  when  they 
come  to  foreclose,  to  sell  first  the  lots  not  embraced  in  plain- 
tiff's contract.  But  it  is  not  alleged  that  they  intend  to  do 
otherwise.  They  have  done  no  wrong  to  the  plaintiff,  and 
threaten  none.  Their  rights,  too,  are  paramount  to  his,  and 
he  had  legal  notice  of  those  rights  when  he  made  his  purchase. 
Sic  utere  tuo  ut  alienum  non  Icedas,  is  a  maxim,  I  admit,  both  of 
law  and  of  morals.  But  in  this  case  there  is  no  pretence  that 
the  prior  mortgagees  contemplate  so  using  their  own  as  to  injure 
their  neighbor's.  When  they  commence  their  foreclosure  suits 
— should  they  ever  do  so — they  will,  no  doubt,  conduct  them 
with  a  due  regard  to  the  equities  of  all  parties.  It  will  be 
time  enough  to  act  on  a  contrary  presumption  when  a  contrary 
purpose  is  developed.  To  allow  each  purchaser  of  a  single  lot, 
out  of  nearly  two  hundred,  to  involve  the  innocent  mortgagees 
of  the  whole  tract  in  as  many  law  suits,  by  anticipation,  as  there 
are  lots,  would  be  as  oppressively  unjust,  as  it  is  palpably 
unnecessary.  Such  a  practice  once  established,  and  generally 
understood,  would  render  loans  on  blocks,  or  parcels  of  lots, 
nearly,  if  not  entirely,  unattainable,  and  the  securities,  if  taken, 
unavailable,  unless  at  a  ruinous  discount. 

The  plaintiff's  bill,  therefore,  as  against  the  defendants, 
Edward  C.  We'st  and  The  Society  of  the  New- York  Hospital, 
must  be  dismissed  with  costs. 
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GERAUD  and  others,  respondents,  agt.  STAGG,  who  was  im- 
pleaded  with  BEACH,  appellant. 

Upon  appeal,  the  appellate  court  may  now  reverse  a  judgment  as  to  one  of  the 
defendants,  and  suffer  it  to  stand  against  another  defendant,  who  does  not 
appeal,  in  cases  in  which  a  several  judgment  against  the  defendant  not  ap- 
pealing, would  have  been  proper  in  the  court  below. 

And  where,  in  an  action  of  tort,  and  judgment  against  two,  one  only  appeals, 
the  judgment  should  be  reversed  as  to  the  appellant  only. 

The  Code  of  Procedure  has  changed  the  former  rule  on  this  subject. 

General  Term,  January,  1855. 

INGRAHAM,  First  Judge ;  DALY  and  WOODRUFF,  Judges. 

for  respondents. 

for  appellant. 


WOODRUFF,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  rendered  in  this  case  in  the  court  below,  was 
given  in  an  action  against  two  defendants  for  libel.  Upon  an 
appeal  to  this  court  by  one  defendant  only,  it  was  decided  that 
the  plaintiffs  could  not  maintain  the  action  upon  their  own 
statement  of  their  case.  The  direction  given  to  the  clerk  in 
making  this  decision  was,  that  the  judgment  appealed  from  be 
reversed,  as  to  the  appellant,  with  costs. 

Motion  is  now  made  to  correct  the  entry  so  as  to  order  judg- 
ment of  reversal  generally,  without  limiting  the  reversal  to  the 
appellant  only,  upon  the  ground,  1st.  That  an  entire  judgment 
against  several  defendants,  whether  rendered  in  an  action  for 
tort  or  upon  contract',  cannot  be  reversed  as  to  one  defendant, 
and  be  suffered  to  stand  as  to  the  other ;  and,  2d.  That  the 
legal  effect  of  a  reversal  is  to  discharge  both  from  liability  un- 
der such  judgment. 

It  is  not  doubted  that  the   general  proposition  first  above 
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stated  was  perfectly  well  settled  before  the  enactment  of  our 
Code  of  Procedure.  (Arnold  agt.  Sandford,  14  J.  R.  417; 
Richards  agt.  Walton,  12  /.  R.  435 ;  Cruikshank  agt.  Gard- 
ner, 2  Hill,  333,  and  Sheldon  agt.  Quintan,  5  Hill,  442.  See, 
also,  Holbrook  agt.  Murray,  5  Wend.  161.)  It  may,  however, 
be  worthy  of  notice  that  in  each  of  these  cases  all  of  the  per- 
sons against  whom  the  judgment  was  rendered  appeared  in  the 
appellate  court,  by  writ  of  error  or  certiorari,  and  demanded  a 
reversal ;  and  the  statute  at  that  time  required  that  if  any  re- 
fused to  join,  certain  steps  should  be  taken,  after  which  the 
cause  proceeded  in  the  same  manner  as  if  all  had  joined ;  and 
the  supreme  court,  in  Alexander  agt.  Hoyt,  (7  Wend.  89,) — 
where  the  defendants  had  pleaded  separately, — having  reversed 
the  judgment  as  to  one  defendant,  and  affirmed  it  as  to  the 
other,  Justice  COWEN,  in  considering  the  subject,  in  Cruikshank 
agt.  Gardner,  (2  Hill,  333,)  very  plainly  intimates  that  that  de- 
cision is  not  in  conflict  with  the  latter. 

The  recent  cases  appear  to  have  been  decided  upon  the 
view  which  the  court  took  of  the  proper  construction  of  the 
statutes,  though  all  regard  the  question  as  well  settled  by 
the  early  cases,  upon  general  principles.  Thus,  in  Alexander 
agt.  Hoyt,  the*  court,  in  reversing  as  to  the  one,  and  affirm- 
ing as  to  the  other,  obviously  rely  upon  the  language  of  the 
Revised  Statutes,  (2  -R.  S.  618,  §  31,)  which  contemplates 
a  "reversal  in  part,  and  an  affirmance  in  part."  And  BRON- 
SON,  J.,  in  Sheldon  agt.  Quinlan,  after  stating  the  general  rule, 
proceeds  to  consider  whether  the  act.  of  1837,  (Sess.  Laws 
of  1837,  p.  538,)  authorizing  the  court  not  only  to  affirm  or  re- 
verse the  judgment,  in  whole  or  in  part,  but  also  to  "  give  such 
judgment  for  either  party  as  the  very  right  of  the  matter  may 
seem  to  require,"  had  altered  the  rule  :  and  his  conclusion  is, 
that  the  terms  '•'  either  party,"  in  the  statute,  includes  all  the 
persons  belonging  to  the  particular  class,  plaintiffs  or  defend- 
ants, as  the  case  may  be,  and  cannot  be  applied  to  each  or  any 
of  such  persons,  and  therefore  that,  there  is  nothing  in  this 
statute  to  take  the  case  out  of  the  general  rule  above  stated. 

With  these  cases  we  suggest  no  conflicting  opinion;  but  the 
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rase  last  referred  to  seems  to  indicate  that,  had  not  the  word 
"  party  "  been  used  so  as  appropriately  to  apply  to  an  entire 
•class,  the  construction  of  that  statute  would  have  been  dif- 
ferent. 

How,  then,  does  the  question  stand  under  the  provisions  of 
the  Code  of  Procedure1?  The  power  of  the  appellate  court,  in 
giving  judgment,  is  defined  in  similar  language  when  applied 
to  each  appellate  tribunal.  Thus,  §  12 — The  court  of  appeals 
may  reverse,  affirm,  or  modify  the  judgment  appealed  from  in 
whole  or  in  part;  and  as  to  any  or  all  of  the  parties.  Section 
320 — Upon  an  appeal,  the  appellate  court  maj  reverse,  affirm, 
or  modify  the  judgment  *  *  *  as  to  any  or  all  of  the  par- 
ties; and  as  to  appeals  from  justices'  courts,  and  the  marine 
court,  &c.  Section  366 — In  giving  judgment,  the  court  may 
affirm  or  reverse  the  judgment  of  the  court  below,  in  whole  or 
in  part  ;  and  as  to  any  or  all  of  the  parties." 

The  remark  is  obvious,  that  the  terms  any  or  all  of  the  parties, 
has  a  much  more  comprehensive  signification  than  the  words 
"  either  party ;"  and  when  there  can  be  but  two  classes,  to 
wit :  -plaintiffs  and  defendants,  it  is  difficult  to  satisfy  the  ex- 
pression, "any  of  the  parties,"  except  by  holding  it  to  mean 
any  of  the  plaintiffs  or  any  of  the  defendants — for  any  class 
out  of  two  classes  would  be  a  meaningless  employment  of  terms. 

But  this  is  not  all.  If  the  word  parties^  here,  does  not  mean 
persons  appearing  as  actors  before  the  court,  how  can  the  per- 
mission to  reverse,  or  affirm,  as  to  all  the  parties,  be  satisfied. 
Surely,  it  was  not  intended  to  give  the  court  power  to  reverse 
the  judgment  as  to  both  plaintiffs  and  defendants;  and  yet,  if 
41  as  to  any  or  all  of  the  parties  "  does  not  mean  as  to  any  or  all 
the  persons  against  whom  the  judgment  was  rendered,  who  are 
parties  to  the  appeal,  it  must  mean  as  to  plaintiffs  and  defend- 
ants, all  included. 

Again  :  the  Code,  in  §  325,  authorizes  "  any  party  aggrieved" 
to  appeal.  If  party  here  includes  all  the  plaintiffs  and  all  of 
the  defendants,  and  not  any  one  or  more  of  them,  then  how 
vshall  there  be  an  appeal  unless  all  of  the  defendants,  or  all  of 
the  plaintiffs,  consent  to  join  ?  For  I  find  no  provision  in  the 
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Code  to  enable  one  defendant  to  summon  his^co-defendant  to 
unite  in  the  appeal  or  be  precluded,  as  was  allowed  in  the 
prosecution  of  writs  of  error. 

So  again,  since  the  union  of  law  and  equity  jurisdiction  in 
the  same  tribunal,  one  of  the  most  important  powers  the  court 
is  called  upon  to  exercise  in  equity  cases  would  be  restrained 
if  the  court  have  not  power  to  affirm  or  reverse,  as  to  any  or 
all  of  the  persons  appealing.  For  if  parties  here  is  used  in  the 
technical  sense  of  "  party  to  the  suit,"  there  could  be  no  com- 
plete reversal  as  to  one  only  of  several  defendants,  however 
erroneous  the  judgment  might  be  as  to  him,  and  in  all  things 
correct  and  proper  as  to  the  other  persons  made  co-defendants 
or  co-plaintiffs ;  and  yet  the  court  of  chancery  always  had  this 
power. 

Again,  by  §  330,  when  the  judgment  is  reversed,  the  appellate 
court  may  make  restitution  of  all  property  lost  by  the  erroneous 
judgment ;  and  by  §  369,  relating  to  appeals  from  justices,  "  if 
the  judgment  be  collected,  the  appellate  court  shall  order  the 
amount  collected  to  be  restored,  and  the  order  may  be  made  at 
or  after  the  hearing,  upon  a  previous  notice  of  six  days." 

Now  suppose  the  defendant,  who  does  not  appeal,  thinks 
proper  to  pay  the  judgment,  or  it  is  collected  from  him  by  exe- 
cution ;  can  the  appellate  court  direct  restitution  to  be  made  to 
him.  He  is  in  no  wise  before  them.  He  is  not  in  a  condition 
to  appear  in  the  appellate  court,  or  make  any  motion  there. 

Still  further :  suppose  the  defendant,  who  does  not  appeal, 
(having  been  guilty,  as  the  case  might  be,  of  a  grievous  wrong, 
and  the  recovery  not  being  large,)  chooses  to  satisfy  the  judg- 
ment, or  to  suffer  it  to  stand  against  him  as  a  final  adjudication 
of  the  extent  of  his  liability.  It  would  be  obviously  just  that 
he  should  be  permitted  to  do  so,  and  this  may  well  have  been 
one  consideration  leading  the  legislature  to  dispense  with  the  ne- 
cessity of  all  the  plaintiffs  or  defendants  joining  in  the  appeal, 
and  of  enabling  any  one  or  more  of  them  to  appeal  without 
thereby,  in  case  of  reversal,  subjecting  the  co-defendants  or 
co-plaintiffs  to  further  litigation. 
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And  it  is  a  very  significant  fact,  that  in  the  Code  of  Procedure, 
as  reported  to  the  legislature  by  the  commissioners,  and  passed 
in  1848,  the  sections  above  cited  did  not  contain  the  words 
"  as  to  any  or  all  of  the  parties."  They  were  introduced  by 
amendment  in  1849,  and  the  legislature  must,  I  think,  have  in- 
tended to  give  additional  meaning  to  the  section,  and  to  give 
the  power  to  the  courts  which  the  natural  signification  of  the 
language  imports. 

Our  attention  is  called  to  one  case  bearing  upon  this  subject, 
decided  since  the  amendment  of  the  Code  above  mentioned,  in 
the  supreme  court,  sitting  in  general  term  in  Chenango  county. 
(Parrel  agt.  Calkins,  10  Barb.  348.)  The  justice  who  pro- 
nounced the  opinion  of  the  court  rests  the  decision  of  the  ques- 
tion solely  upon  the  cases  referred  to  above,  without  consider- 
ing whether  or  not  the  new  language  employed  in  the  Code  of 
Procedure  has  changed  the  rule.  But  the  reporter  adds  a  note 
to  the  case,  that  a  motion  was  made  for  a  re-argument,  on  the 
ground  that  the  Code  had  changed  the  rule,  and  the  court  de- 
nied the  motion,  adhering  to  their  opinion. 

If  we  had  any  information,  or  could  be  informed  in  any 
proper  manner,  that  the  defendant  below,  who  did  not  appeal, 
is  not  satisfied  to  suffer  the  judgment  to  stand,  so  far  as  it 
affects  him  or  his  property,  I  might  regret  that  I  am  compelled, 
by  my  examination  of  the  subject,  to  differ  from  the  supreme 
court,  and  that  regret  would  be  greater  if  it  did  not  seem  at 
least  doubtful  whether  the  question  was  maturely  considered  in 
that  tribunal.  As  the  views  of  that  court  on  that  question  are 
not  reported,  I  am  without  the  aid  of  the  reasoning  upon  which' 
their  conclusion  that  the  Code  has  made  no  change,  is  founded. 

I  am  aware  that  there  may  be  cases  in  which  the  court, 
though  they  may  be  deemed  to  have  power  enough,  will  not 
reverse  a  judgment  as  to  one,  and  leave  it  to  stand  as  to  an- 
other, where  to  do  so  would  work  injustice.  If  the  cause  of 
action  was  in  its  nature  joint  only,  and  where  the  defendants, 
if  liable  to  the  plaintiff,  were  also  liable  to  each  other  for  con- 
tribution, and  whenever  a  several  judgment  could  not  have  been 
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rendered  in  the  court  below,  the  appellate  court  would  not  con- 
vert the  judgment  into  one  which  it  would  have  been  erroneous 
to  enter  in  the  inferior  tribunal.  It  might  justly  awaken  sur- 
prise, if  a  remittitur  should  come  from  the  court  of  appeals, 
directing  such  a  change  in  the  judgment  as  gives  it  a  form,  in 
which,  had  it  been  so  entered  below,  the  court  of  appeals  must 
have  reversed  it.  So,  where  the  order  for  reversal  is  on  a 
ground  not  final  between  the  parties,  and  a  new  trial  is  there- 
fore necessary,  if  the  cause  of  action  be  joint  only,  such  order 
must  embrace  all  of  the  defendants.  And  when,  on  the  reversal 
of  the  judgment  of  the  justice,  the  plaintiff  is  put  to  a  new  suit, 
if  the  cause  of  action  be  joint,  the  reversal  must  reach  all  the 
parties;  otherwise  the  parties  who  had  not  appealed  might 
plead  the  former  judgment  in  bar,  and  defeat  the  recovery  (as 
the  case  might  be)  against  the  only  solvent  man  of  their  num- 
ber. But  it  is  sufficient  to  say  of  all  these  cases,  and  no  doubt 
others  might  be  suggested,  that  this  power  embraces  a  control 
over  each  case  to  prevent  any  inconvenience  or  injustice.  The 
court  "may  reverse  as  to  any  or  all" — and  they  are  bound  to  do 
this  with  due  regard  to  every  consideration  affecting  the  rights  of 
the  parties  which  can  be  brought  to  their  notice ;  and,  on  ap- 
peals from  the  justices'  courts,  that  duty  is  especially  enjoined. 

In  actions  of  tort,  in  which  a  several  judgment  was  proper, 
the  former  rule  was  in  the  highest  degree  technical.  There 
was  no  substantial  justice  or  equity,  when  a  plaintiff  in  such 
case  had  recovered  a  judgment  against  three,  which  the  court 
were  satisfied  he  was,  by  the  law  and  the  evidence,  entitled  to 
have  against  two  of  them,  in  dismissing  him  from  court,  com- 
pelling him  to  pay  costs  to  all  parties,  and  go  through  the  labor 
and  expense  of  another  suit,  to  recover  what  the  court  say  it 
was  just  he  should  have  had  in  the  first  instance.  I  think  the 
legislature  have  saved  that  necessity  now  by  a  more  liberal  and 
more  rational  rule. 

And  especially  is  this  true  in  such  an  action  when,  as  in  the 
present  case,  the  defendant,  who  alone  is  affected  by  the  judg- 
ment, does  not  ask  our  interference.  By  not  appealing,  he  inti- 
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mates  that  he  is  satisfied  with  the  result.  Sometimes  a  de- 
fendant, so  situated,  may  have  good  reason  to  apprehend  that 
he  should  fare  worse  on  a  second  trial.  It  is  eminently  reason- 
able and  just  that  he  should  be  permitted  to  retain  his  position — 
protected  by  the  judgment  against  further  prosecution. 

In  the  case  before  us,  having  decided,  on  the  appeal,  that  the 
action  ought  not  to  have  been  maintained  upon  grounds  that 
would  exonerate  both  defendants,  a  love  of  justice  might  prob- 
ably lead  us  to  desire  that  the  other  defendant  could  be  relieved 
if  he  desires  it,  but  he  is  not  before  us;  and  as  a  several  judg- 
ment against  him  might  have  been  rendered  below,  and  as  no 
right  to  contribution  exists  between  defendants  in  such'  an  ac- 
tion, the  appellant  can  sustain  no  possible  injury  by  suffering 
the  judgment  to  stand.  No  right  or  interest  of-  either  the 
appellant  or  respondent  is  prejudiced;  and  we  are,  I  appre- 
hend, to  confine  our  attention  to  them.  If  we  are  right  in  our 
view's,  the  rule  must  be  a  general  one. 

I  am  constrained  to  think  that  the  direction  was  correctly 
given  at  the  term  in  which  the  appeal  was  decided,  and  there- 
fore that  the  motion  must  be  denied.  Upon  a  question  of 
doubt,  and  supported  as  he  is  by  authority  entitled  to  great  re- 
spect, the  novelty  of  the  question  should  relieve  the  appellant 
from  payment  of  costs  on  the  motion. 
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SUPREME  COURT. 

SOLOMON  T.  NICOLL  and  others  agt.  MICHAEL  PINNER  and 

others. 

Where  the  plaintiffs,  on  the  proper  requisition  to  the  sheriff,  and  giving  the  proper 
undertaking,  took  the  property  from  the  defendants,  which  was  afterwards 
returned  to  the  defendants  on  their  requisition,  accompanied  by  a  counter 
Undertaking;  and,  on  a  motion  by  defendants  to  set  aside  all  the  proceedings 
of  the  plaintiffs,  on  the  ground  that  their  affidavit  did  not  show,  as  required 
by  the  Code,  (§  207,)  that  the  plaintiffs  were  the  owners  of  the  property, 

Held,  that  it  appearing  that  a  question  of  fraud  was  involved  as  to  the  owner- 
ship, the  court  could  not  undertake  to  decide  that  upon  affidavits,  but  must 
leave  the  defendants'  undertaking,  and  all  the  proceedings,  to  stand  as  they 
were  until  that  question  was  tried. 

^  New-  York  Special  Term,  January,  1854. 

THIS  is  an  action  in  the  nature  of  replevin.  A  requisition 
to  the  sheriff,  requiring  him  to  take  the  property  and  deliver  it 
to  the  plaintiffs,  was  endorsed  by  them  on  the  affidavit  required 
for  that  purpose ;  upon  the  receipt  of  which,  together  with  the 
prescribed  undertaking,  the  sheriff  made,  the  usual  seizure. 
The  property,  however,  was  afterwards  returned  to  the  de- 
fendants on  their  requisition,  accompanied  by  a  counter  under- 
taking. 

The  defendants  insist  that  the  seizure  by  the  sheriff  was 
illegal,  and  a  motion  is  made  to  set  aside  all  the  proceedings, 
on  the  ground  that  the  affidavit  filed  on  behalf  of  the  plaintiffs 
did  not  show,  as  required  by  the  Code,  (§  207,)  that  the  plain- 
tiffs were  the  owners  of  the  property. 

,  for  defendants. 


— ,  for  plaintiff's. 

ROOSEVELT,  Justice.  True,  the  person  making  the  affidavit 
swears  positively  that  the  plaintiffs  "are  the  owners;"  but 
then,  it  is  said,  he  does  not  show  that  they  are ;  on  the  con- 
trary, he  admits  facts,  it  is  said,  which  go  to  show  that  they 
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are  not.  That  they  were  once  the  owners  is  undisputed — that 
thej  made  a  sale  is  undisputed  ;  but  if  that  sale,  as  is  alleged, 
was  fraudulent,  they  remain  the  owners  still.  Can  I  say  that, 
on  the  face  of  the  affidavit,  there  was  no  fraud  1  That  is  the 
precise  issue  to  be  tried.  Until  it  is  tried,  what  hardship  can 
result  in  leaving  the  undertaking  of  the  defendants  to  stand  ? 
They  have  the  property,  and  can  dispose  of  it  as  they  see  fit. 
Should  the  trial  result,  as  they  insist  it  will,  in  a  verdict  in 
their  favor,  their  undertaking  will  then,  by  its  very  terms,  be 
discharged,  and  they  will  have  that  of  the  plaintiffs  to  look  to 
for  damages.  Should  it  result  otherwise,  however,  as  it  may, 
the  plaintiffs,  in  that  event,  might  be  seriously  prejudiced 
should  they  be  without  any  undertaking  to  secure  them  the 
fruits  of  the  verdict. 

Under  the  circumstances,  justice,  it  seems  to  me,  is  most 
likely  to  be  done  by  leaving  the  parties  in  statu  quo. 

Motion  denied,  without  costs. 


NEW-YORK  COMMON  PLEAS. 

DRAKE,  respondent,  agt.  COCKROFT,  appellant. 

An  answer  which,  without  denying  any  fact  stated  in  the  complaint,  merely 
says  that  "  the  defendant  denies  that  the  plaintiff  is  entitled  to  the  sum  of 
money  demanded  in  this  action,  or  any  part  thereof,"  will  be  struck  out  on 
motion. 

In  an  action  by  a  landlord  to  recover  the  rent  reserved  by  the  lease,  the  tenant 
cannot  set  up«s  a  counter-claim  a  mere  trespass  by  the  landlord,  and  destruc- 
tion of  personal  property  upon  the  demised  premises. 

Such  a  trespass  is  not  "a  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
nor  connected  with  the  subject  of  the  action." 

Whether,  in  an  action  at  law,  the  Code  has  extended  the  doctrine  of  recoupment 
to  any  cases  to  which  it  did  not  apply  before  the  Code  ?  Doubted. 
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General  Term,  January,  1855. 

INGRAHAM,  First  Judge ;  DALY  and  WOODRUFF,  Judges. 

Appeal  from  order  at  special  term. 

In  this  case  an  order  was  made  at  special  term,  upon  the 
plaintiff's  motion,  striking  out  the  first  and  second  defences  con- 
tained in  the  answer  of  the  defendant.  From  that  order,  the 
defendant  appealed  to  the  general  term.  The  substance  of 
the  matter  thus  struck  out  appears  in  the  opinion  of  the  court. 


-,  for  plaintiff". 
-,for  defendant. 


By  the  court — WOODRUFF,  Judge.  The  complaint  herein  avers 
that  the  plaintiff,  on,  &c.,  let  to  the  defendant,  and  the  defendant 
hired  and  took  from  the  plaintiff,  certain  premises,  for  the  term  of 
one  year  from  the  first  of  May  then  next,  at  the  yearly  rent  of 
$925,  payable  as  follows  :  $308.33  on  the  first  day  of  August, 
1853 ;  $308.33  on  the  first  day  of  November,  1853,  and  the 
balance,  $308.34,  on  the  first  day  of  February,  1854.  After 
setting  forth  other  provisions  of  the  lease,  not  material  to  this 
appeal,  the  complaint  further  avers  that  the  defendant  promised 
to  make  punctual  payment  of  the  said  rent  in  the  manner  above 
mentioned,  and  that  the  defendant  entered  into  possession  of 
the  demised  premises  under  and  by  virtue  of  the  said  hiring, 
and  continued  in  the  possession,  &c.,  until  after  the  first  day 
of  February,  1854.  That  on  the  first  day  of  August,  1853,  the 
said  sum  of  $308.33  became  due  and  payable  according  to  the 
tenor  of  the  said  letting  and  hiring,  and  that  the  sum  of  $8.33 
thereof  is  now  due  and  owing.  That  on  the  1st  Nov.,  1853, 
the  other  sum  of  308.33  became  due  and  payable  according  to 
the  tenor,  &c. ;  and  that  the  sum  of  $8.33  is  now  due  and  owing, 
and  that  the  said  balance  of  $308.34  became  due  and  payable 
on  the  first  day  of  February,  1854,  and  the  whole  thereof  is 
now  due  and  payable;  wherefore  the  plaintiff  demands  judg- 
ment for  $325,  and  interest  and  costs.  To  which  complaint 
the  defendant,  by  answer,  sets  up,  or  attempts  to  set  up,  three 
distinct  defences. 

For  a  first  and  distinct  defence,  the  defendant  answers  that 
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he  "  denies  that  the  said  plaintiff  is  entitkd  to  the  sum  of  money 
demanded  in  this  action,  or  any  part  thereof." 

Reading  this  supposed  "defence,"  in  connection  with  the 
legal  principle  that  "every  material  allegation  in  the  complaint, 
which  is  not  controverted  by  the  answer,  shall  be  taken  as 
true  for  the  purposes  of  the  action,"  this  so  called  defence 
amounts  to  this  :  "  Although  I  hired  the  plaintiff's  premises  for 
the  period  stated,  and  agreed  to  pay  the  rent  specified,  and 
occupied  the  premises  during  the  term,  and  the  rent  became 
due  and  payable  according  to  the  tenor  of  the  hiring,  and  is 
now  due  and  owing — still  the  plaintiff  is  not  entitled  to  such 
rent."  Or,  in  another  form, — "Although  all  the  facts  alleged 
by  the  plaintiff  are  true — still  he  is  not  entitled  to  recover." 

I  fully  concur  in  the  opinion  of  the  first  judge  at  special  term, 
that  this  is  no  defence  at  all.  If  the  facts  stated  by  the  plain- 
tiff are  true,  the  plaintiff  is  entitled  to  the  sum  of  money  de- 
manded ;  and  this  so  called  first  defence  is  a  mere  legal  false- 
hood, unless  other  facts  exist  which  are  not  alleged.  I  need 
not  state  the  elementary  rule  of  pleading,  that  a  plea  or  answer 
which  does  not  deny  the  facts  alleged  by  the  plaintiff,  must 
state  facts  which,  if  proved,  destroy  the  legal  inference  that 
the  plaintiff  is  entitled  to  recover.  If  the  allegations  of  the 
plaintiff  are  sufficient  in  law  to  entitle  him  to  recover,  the  de- 
fendant cannot  dispute  the  right  of  recovery  while  he  admits 
the  facts  stated,  unless  he  avers  new  facts,  which  defeat  their 
otherwise  legal  operation. 

The  defendant's  counsel,  on  the  argument  of  the  appeal,  in- 
sisted that  a  denial  of  the  plaintiff's  right  to  recover,  or  a  state- 
ment that  the  plaintiff  is  not  entitled  to  the  money,  is  a  state- 
ment of  a  fact.  In  this,  I  apprehend,  he  overlooks  the  distinc- 
tion which  often  exists  between  the  statement  of  a  truth  and 
an  allegation  of  a  fact.  Indeed,  the  term  fact  and  truth  are 
often  used  in  common  parlance  as  synonymous;  but,  as  em- 
ployed in  reference  t6  pleading,  they  are  widely  different.  A 
fact  in  pleading  is  a  circumstance,  act,  event,  or  incident — a 
truth  is  the  legal  principle  which  declares  or  governs  the  facts, 
and  their  operation  and  effects. 
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Admitting  the  facts  stated  in  a  complaint,  the  truth  may  be 
that  the  plaintiff  is  not  entitled,  upon  the  face  of  his  complaint, 
to  what  he  claims.  The  mode  in  which  a  defendant  sets  up 
that  truth  for  his  protection,  is' a  demurrer. 

So  also,  admitting  the  facts  stated  in  a  complaint,  the  truth 
may  still  be,  that  by  reason  of  the  existence  of  facts  which  are 
not  disclosed  by  the  complaint,  the  plaintiff  is  not  entitled  to 
what  he  claims — if  a  defendant  wishes  to  urge  this  condition 
of  things,  he  must  do  it  by  averring  the  existence  of  those  facts. 

It  seemed  to  me  so  obvious  that  this  denia*!  of  the  plaintiff's 
title  to  recover  contains  nothing  which  can  be  called  a  state- 
ment of  a  fact,  that  no  language  could  make  it  more  plain  ;  but 
counsel  for  the  appellant  have  deemed  it  doubtful,  and  pressed 
it  upon  our  further  consideralion.  The  case  cited  by  him 
{Allen  agt.  Patterson,  3  Seld.  476)  does  not  even  tend  to  sustain 
such  an  answer. 

There,  an  averment  in  a  complaint  that  the  defendant  was 
indebted  to  the  plaintiff  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  his  request,  on  a  day  named,  and 
at  a  place  stated  ;  and  that  a  sum,  named,  is  due  to  the  plaintiff 
from  the  defendant,  was  held  to  import,  and,  therefore,  in  sub- 
stance to  be  an  averment  that,  at  the  time  and  place  stated,  the 
plaintiff  sold  and  delivered  to  the  defendent  the  goods  referred 
to ;  and  the  court,  in  that  case,  distinctly  recognize  the  duty  of  a 
pleader  distinctly  to  aver  or  state  every  fact  on  which  he  relies 
to  support  the  legal  proposition  upon  which  his  right  to  main- 
tain or  defend  the  suit  is  dependent. 

For  a  second  and  distinct  defence,  the  defendant  sets  up 
what  the  pleader  (as  if  himself  in  some  doubt  by  what  name  it 
can  properly  be  called)  terms  a  claim  to  an  allowance  of  the 
"  amount  or  value"  of  certain  personal  property,  "by  way  of 
counter-claim,  recoupment,  or  set-off." 

And  this  claim  is  founded  upon  allegations  that  the  defend- 
ant, simultaneously  with,  and  as  a  part  and  parcel*of  the  same 
hiring  mentioned  in  the  complaint,  hired  from  the  plaintiff,  and 
held,  used  and  occupied,  a  certain  stable  and  lot  of  ground 
adjoining  the  premises  described  therein;  and  that  the  plain- 
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tiff,  during  the  defendant's  temporary  absence,  broke  open  the 
stable,  and  wilfully  took  and  removed  the  personal  property  of 
the  defendant  therefrom,  and  the  same  has  been  injured,  de- 
stroyed, and  lost  to  the  defendant.  What  the  property  con- 
sists of,  or  how  much  is  its  value,  is  not  stated. 

If  I  thought  it  doubtful  whether  the  matter  thus  pleaded  as 
a  second  defence  did  or  did  not  constitute  a  valid  counter- 
claim in  this  action,  I  should  not  hesitate  to  say  that  it  ought 
not  to  have  been  struck  out,  on  motion ;  and  that  the  plaintiff 
should  have  been  left  to  his  demurrer. 

In  this  respect  I  assent  to  the  argument  urged  by  the  coun- 
sel for  the  appellant,  and  to  the  authorities  cited  by  him,  that 
questions  of  doubt  ought  not  to  be  disposed  of  in  this  summary 
manner,  when  a  demurrer  is  an  appropriate  mode  of  trying 
them.  But  I  can  find  no  room  for  any  doubt  upon  the  subject. 
The  answer  sets  up  a  mere  trespass  by  the  landlord,  by  taking, 
injuring,  and  destroying  certain  personal  property,  which  was 
upon  a  portion  of  the  demised  premises. 

It  is  not  claimed,  by  the  counsel  for  the  appellant,  that  such 
a  trespass  could  be  set  up,  before  the  adoption  of  our  Code,  as 
a  defence  to  an  action  by  the  landlord  for  the  rent.  But  it  is 
insisted  that  the  counter-claim  authorized  by  the  Code  includes 
the  damages  sustained  by  the  tenant  from  such  a  trespass. 

The  counter-claims  which  the  Code  authorizes  are  defined, 

"  1st.  A  cause  of  action  arising  out  o/the  contract  or  trans- 
action set  forth  in  the  plaintiff's  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action." 

"  2d.  In  an  action  arising  on  contract,  any  other  cause*  of 
action  arising  also  on  contract,"  &c. 

A  trespass  upon  real  or  personal  property  is  not  a  cause  of 
action  arising  on  contract. 

The  second  clause  above  cited  clearly  does  not  authorize 
such  a  defence  in  an  action  upon  contract,  and  the  present  is 
an  action  upon  the  contract  of  hiring. 

Does  \.\\e  first  definition  or  explanation  of  the  term,  counter- 
claim, embrace  the  matter  set  up  in  this  answer? 
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Obviously  it  does  not,  unless  the  cause  of  action  set  up  in 
the  answer  arises  out  of  the  contract  set  forth  in  the  plaintiff's 
complaint,  or  is  connected  with  the  subject  of  the  plaintiff's 
action. 

The  answer  sets  up  a  trespass  by  the  landlord  upon  the  de- 
mised premises,  and  the  destruction  of  the  defendant's  goods. 
It  does  not  even  claim  damages  for  the  entry ,  or  for  any  injury 
to  the  possession,  but  only  for  the  personal  property  destroyed. 
The  contract  set  forth  by  the  plaintiff  is  a  letting,  and  hiring, 
and  agreement,  by  the  defendant  to  pay  the  rent. 

The  trespass  averred  does  not  arise  out  of  any  contract.  The 
liability  of  the  plaintiff  for  the  trespass  does  not  result  from 
that  contract ;  nor  is  it  affected  by  it. 

As  a  cause  of  action,  it  is  wholly  independent  of  that  con- 
tract ;  and  the  liability  therefor  exists  to  the  same  extent,  and 
is  neither  less  nor  greater  than  if  the  trespass  had  been  com- 
mitted upon  any  other  premises  in  the  occupation  of  the  de- 
fendant. The  landlord  is  no  more  liable  for  the  trespass  than 
for  the  like  trespass  committed  elsewhere. 

Nor  is  the  trespass  connected  with  the  subject  of  the  action. 
The  subject  of  the  action  is  rent,  or  money  due  upon  the  con- 
tract of  hiring.  The  compensation  for  the  use  and  occupation. 
The  use  and  occupation  have  not  been  interfered  with.  They 
have  continued  without  interruption.  An  interference  with  the 
possession, — an  eviction,  total  or  partial, — an  unlawful  injury  to 
the  premises  in  violation  of  the  agreement  of  letting,  would 
have  given  the  defendant  a  claim  for  damages  which,  upon  a 
liberal  construction  of  the  language  of  the  Code,  might  have 
been  connected  with  the  subject  of  the  action,  so  as  to  consti- 
tute a  counter-claim.  But  a  mere  trespass  is  no  more  con- 
nected with  the  subject  of  an  action  brought  for  the  rent,  than 
an  assault  and  battery  of  the  tenant  by  the  landlord  would  be. 

I  can  find  no  more  ground  for  saying  that  such  a  trespass 
can  be  set  up  as  a  defence  to  an  action  for  rent  now,  than  be- 
fore the  Code  was  enacted.  The  provisions  of  the  Code  above 
referred  to  were  designed  to  affirm  the  right  of  a  defendant  to 
recover  his  damages  in  those  cases  in  which  a  recoupment  was 
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proper  before  the  Code  was  enacted.  (See  Reab  agt.  MlAUister, 
8  Wend.  109;  Batterman  agt.  Pierce,  3  Hill,  191.)  If  the 
Code  extends  the  right  to  any  other  cases  not  within  the  law 
of  set-off,  (which  I  doubt,)  they  are  not  such  as  are  exhibited 
by  the  answer  now  in  question. 

In  my  opinion,  the  order  striking  out  what  are  termed,  in  the 
answer,  the  first  and  second  defences,  should  be  affirmed. 

Order  affirmed,  with  $10  costs. 


SUPREME  COURT. 

MARSHALL  LEFFERTS  agt.  FREDERICK  HOLLISTER. 

The  Code,  although  not  applicable  to  previously  existing  causes  of  action,  so  far 
as  the  substantial  rights  are  concerned,  does  nevertheless  regulate  the  forma 
by  which  parties  are  to  avail  themselves  of  their  rights.  (§§  73,  74.)  And  it 
is  made  imperative  that  a  defence  setting  up  the  statute  of  limitations,  shall 
"  only  be  taken  by  answer." 

New-York  Special  Term,  January,  1854. — Demurrer  to  com- 
plaint. t 

,  for  plaintiff. 

,  for  defendant. 

ROOSEVELT,  Justice.  As  to  the  first  note  sued  on,  it  is 
alleged  to  be  barred  by  the  statute  of  limitations.  That  de- 
pends upon  circumstances,  and  among  them  the  time  when  the 
suit  was  commenced — a  fact  not  stated,  nor  required  to  be 
stated,  in  the  complaint.  Under  the  old  practice,  it  was  cus- 
tomary to  plead  the  statute  affirmatively ;  and  under  the  Code, 
which,  although  not  applicable  to  previously  existing  causes 
of  action,  so  far  as  the  substantial  right  is  concerned,  does 
regulate  the  forms  by  'which  parties  are  to  avail  themselves  of 
their  rights ;  (Code,  §§  73,  74 ;)  it  is  made  imperative  that  a  de- 
fence on  that  ground  shall  "only  be  taken  by  answer." 

As  to  the  second  note,  no  defence  appears  to  be  made. 

The  third  is  alleged  to  be  not  yet  due.     A  note  dated  20th 
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January,  1853,  payable  in  five  years,  of  course  can  as  yet  con- 
stitute no  cause  of  action.  I  presume  it  is  a  clerical  mistake 
of  1853  for  1845.  No  suggestion,  however,  is  made  to  that 
effect. 

The  demurrer,  therefore,  to  the  first  cause  of  action  is  over- 
ruled, with  costs ;  and  that  to  the  third  is  allowed,  with  liberty 
to  the  plaintiff  to  amend,  without  costs,  in  twenty  days  after 
service  of  a  copy  of  the  order. 


SUPREME  COURT. 

M'MAHON   agt.  ALLEN. 

In  an  equitable  action  to  set  aside  a  conveyance  on  the  ground  of  fraud,  the 
court  may  order  the  issues,  or  any  specific  question  involved  therein,  to  be 
tried  by  a.  jury.  (Code,  §  254.)  But  this  will  not  be  done,  even  on  applica- 
tion of  one  of  the  parties,  where  the  circuit  calendar  is  crowded  with  busi- 
ness. Under  such  circumstances,  -a  reference  is  proper. 

New  York  Special  Term,  January,  1854. 

E F ,  jfor  motion. 

A B ,  opposed. 

ROOSEVELT,  Justice.  This  is,  in  effect,  a  chancery  suit. 
The  leading  object  of  the  complaint  is  to  set  aside  a  convey- 
ance on  the  alleged  ground  of  fraud.  The  plaintiff,  however, 
asks  that  the  case  may  be  tried  by  a  jury,  and  that  issues  for 
that  purpose  may  be  framed  pursuant  to  the  254th  section  of 
the  Code  ;  which  provides  that,  although  such  cases  are  triable 
by  the  court,  yet  the  court  may  order  them,  or  any  specific 
question  involved  in  them,  to  be  tried  by  a  jury,  or  by  referees. 

Considering  the  great  accumulation  of  business  on  the  circuit 
calendar,  and  the  great  delays  consequent  thereon,  I  do  not 
/  deem  it  a  discreet  exercise  of  the  power  confided  by  the  Code 
to  aggravate  the  existing  evil.  I  shall  therefore  direct  that  the 
whole  issue  be  referred  to  Aaron  Vanderpoel,  as  referee,  with 
liberty,  nevertheless,  to  the  parties,  by  mutual  consent,  to  in- 
sert any  other  name  they  may  deem  proper. 
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SUPREME  COURT. 
JACOB  LEFEVER  agt.  WM.  H.  BRIGHAM  &  DAVID  CRAWFORD. 

Before  the  amendment,  in  1851 ,  of  the  397th  section  of  the  Code,  it  authorized 
a  party  plaintiff  or  defendant  to  examine  his  co-plaintiff  or  co-defendant,  in 
all  actions,  whether  upon  joint  contract  or  not,  the  same  as  any  other  witness. 
It  was  without  exception  or  restriction.  But  the  effect  to  be  given  to  his  tes- 
timony, after  it  was  received,  was  limited.  That  is,  upon  the  issue  between 
the  adverse  party  and  himself,  his  testimony  was  not  to  be  considered  at  all. 
The  section  stated,  that  the  examination  thus  taken  should  not  be  used  on  be- 
half of  the  party  examined 

The  section  was  amended  in  1951,  so  as  to  restrict  the  examination  of  a  party 
to  matters  in  which  he  is  not  jointly  interested  or  liable  with  the  party  calling 
him  as  a  witness,  and  in  respect  to  which  a  separate,  and  not  a  joint  verdict  or 
judgment,  might  be  rendered. 

It  was  supposed  that,  under  this  amendment,  a  new  rule  of  examination  and  test 
of  competency  were  to  be  applied.  Instead  of  examining  the  witness,  when 
received,  as  to  every  matter  pertinent  to  the  issue,  as  before,  he  might  -be 
examined  as  to  some  matters,  and  as  to  other  matters  his  testimony  would  be 
excluded.  Two  elements  were  involved  in  the  determination  of  the  ques- 
tion, whether  the  testimony  of  such  a  witness  would  be  admissible :  the  one 
related  to  the  question  of  interest,  and  the  other  to  the  character  of  the  judg- 
ment which  might  be  rendered  in  the  action.  If  a  joint  judgment  could  not, 
and  a  separate  judgment  could  be  rendered  in  respect  to  the  matter  as  to 
which  it  was  proposed  to  examine  the  party  witness,  and  he  was  found  not  to 
be  jointly  interested  or  liable  with  the  co-plaintiff  or  co-defendant  calling 
him,  in  respect  to  such  matters,  then,  and  then  only,  could  his  testimony  be 
received. 

Held,  that  the  decision  in  Reals  agt.  Finch,  by  which  the  court  of  appeals  baa 
given  a  construction  to  the  section,  as  amended  in  ]  851,  must  be  regarded  as, 
in  effect,  repealing  the  clause  of  the  amendment  relating  to  a  "joint  verdict 
or  judgment." 

Now,  there  can  be  no  possible  case  in  which  a  plaintiff  or  a  defendant  may  not 
offer  his  co-plaintiff  or  co-defendant  as  a  witness,  and  have  him  received. 
For,  there  is  no  case  in  which  a  separate  judgment  may  not  be  rendered  for 
one  plaintiff  or  defendant  and  against  another.  The  party,  therefore,  as  the 
section  is  now  construed, .is  in  all  cases,  when  offered,  to  be  admitted  as  a 
witness.  Having  been  admitted  and  sworn,  his  examination  is  to  be  restricted 
to  "  matters  in  which  he  is  not  jointly  interested  or  liable  with  the  co-plaintifl 
or  co-defendant  "  who  has  called  him. 

Held,  that  the  practice,  suggested  in  the  leading  opinion  in  Beats  agt.  Finch,  of 
receiving  the  testimony  of  parties  de  bene  este  in  "  doubtful  cases,"  and  then 

VOL.  X.  25 
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instructing  the  jury  that  if  they  acquit  the  witness,  and  thus  find  him  compe- 
tent, they  should  consider  the  testimony;  but  if  they  convict  him,  then  reject 
the  testimony,  can  never  be  tolerated. 

Albany  General  Term,  September,  1854. 

WRIGHT,  HARRIS,  and  WATSON,  Justices. 

Motion  for  new  trial. 

The  action  was  for  assault  and  battery,  and  false  imprison- 
ment. It  was  tried  at  the  Ulster  circuit  in  November,  1853, 
before  Mr.  Justice  HARRIS.  Upon  the  trial  the  plaintiff  proved 
that,  while  riding  upon  his  wagon  in  the  evening,  he  was  seized 
by  the  defendants,  and  taken  about  two  miles  to  their  residence, 
and  there  detained  the  greater  part  of  the  night. 

The  plaintiff  having  rested,  the  defendant,  Brigham,  offered 
his  co-defendant,  Crawford,  as  a  witness  on  his  behalf.  He 
was  objected  to  by  the  plaintiff's  counsel,  and  excluded.  The 
counsel  for  the  defendant,  Brigham,  excepted  to  the  decision. 
The  counsel  for  the  defendant,  Crawford,  then  offered  the  de- 
fendant Brigham  as  a  witness  in  his  behalf.  He  was  also  object- 
ed to,  and  excluded.  An  exception  was  taken  in  like  manner. 
The  defendants  moved  for  a  new  trial,  upon  the  ground  that 
they  should  have  been  received  as  witnesses  for  each  other. 

E.  COOKE,'/O/-  plaintiff'. 

M.  SCHOONMAKER,_/O/-  defendants. 

By  the  court — HARRIS,  Justice.  The  397th  section  "bf  the 
Code,  as  it  stood  prior  to  the  amendment  of  1851,  authorized 
any  defendant  to  examine  his  co-defendant  as  a  witness.  It 
was  declared,  that  a  party  might  be  examined  on  behalf  of  his 
co-plaintiff,  or  a  co-defendant.  The  rule,  as  declared  by  the 
legislature,  was  without  exception  or  restriction.  But  the 
effect  to  be  given  to  his  testimony  was  limited.  Being  admitted 
as  a  witness,  he  might  be  examined,  like  other  witnesses,  upon 
any  matter  pertinent  to  the  issue.  His  testimony,  like  that  of 
any  other  witness,  was  entitled  to  its  due  weight  in  the  deter- 
termination  of  the  issue  between  the  adverse  party  and  the 
party  by  whom  he  was  called ;  but,  upon  the  issue  between 


NEW-YORK  PRACTICE  REPORTS.  387 

Lefever  agt.  Brigharn  and  Crawford. 

the  adverse  party  and  himself,  his  testimony  was  not  to  be  con- 
sidered at  all.  The  mandate  of  the  legislature  was,  that  the 
examination  of  a  party  thus  taken  should  not  be  used  on  his 
own  behalf.  The  doctrine  of  the  dissenting  opinion  in  The 
Mechanics1  and  Farmers'  Bank  agt.  Rider,  (5  How.  401,)  and 
which  has  just  been  reiterated  by  the  same  distinguished  judge 
in  the  court  of  appeals,  (see  Beals  agt.  Finch,  1  Kernan*  128, 
and  9  How.  385,)  that  when  the  action  was  upon  a  joint  con- 
tract, and  the  defendant  calling  his  co-defendant  as  a  witness, 
had  no  separate  defence,  the  witness  should  be  rejected  on  the 
ground  of  interest,  finds  no  countenance  in  the  section  of  the 
Code  in  question,  as  it  was  originally  enacted.  The  provision 
that  his  testimony  should  not  be  used  on  his  own  behalf,  had 
the  effect  to  remove  the  disqualification  of  interest.  The  wit- 
ness testified  with  the  knowledge  that  his  testimony  would 
only  be  available  upon  the  issue  between  his  co-defendant  and 
the  adverse  party. 

But  the  examination  of  a  witness  under  such  circumstances, 
was,  I  admit,  quite  objectionable.  It  rendered  it  necessary  for 
the  jury  "to  separate,  in  their  minds,  the  evidence  given  by  a 
defendant  for  his  co-defendant,  from  the  other  evidence,  so  that 
the  witness  should  not  himself  be  benefited  by  his  own  testi- 
mony." As  is  well  said  by  my  brother  PARKER,  in  Beals  agt. 
Finch,  above  cited,  this  was  regarded  as  ^difficult  thing.  The 
same  difficulty  had,  indeed,  existed  before  the  adoption  of  the 
Code,  in  other  cases,  as  when  the  action  was  brought  against 
the  maker  and  endorser  of  a  note.  But  the  practice  was 
deemed  sufficiently  objectionable  to  require  the  action  of  the 
legislature.  Accordingly,  in  July,  1851,  the  section  of  the 
Code  under  consideration  was  amended,  so  as  to  restrict  the 
examination  of  a  party  to  matters  in  which  he  is  not  jointly 
interested  or  liable  with  the  party  calling  him  as  a  witness, 
and  in  respect  to  which  a  separate,  and  not  a  joint  verdict  or 
judgment  might  be  rendered. 

The  test  of  competency  was  thus  radically  changed.  Be- 
fore, any  party,  whether  plaintiff  or  defendant,  might  be  made 
a  witness  by  his  co-plaintiff  or  co-defendant.  Being  admitted 
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as  a  witness,  he  was  to  be  examined  upon  the  same  principles, 
and  by  the  same  rules  of  evidence,  as  any  other  witness.  The 
restriction  was  upon  the  effect  which  should  be  given  to  his  evi- 
dence after  it  should  be  received.  But  after  the  amendment, 
a  new  rule  of  examination  was  to  be  applied.  Instead  of  ex- 
amining the  witness,  when  received,  as  to  every  matter  perti- 
nent to  the  issue,  as  before,  he  might  be  examined  as  to  some 
matters,  and  as  to  other  matters  his  testimony  would  be  ex- 
cluded. Two  elements  were  involved  in  the  determination  of 
the  question  whether  the  testimony  of  such  a  witness  would  be 
admissible.  The  one  related  to  the  question  of  interest,  and 
the  other  to  the  character  of  the  judgment  which  might  be  ren- 
dered in  the  action.  If  a  joint  judgment  could  not,  and  a  sep- 
arate judgment  could  be  rendered  in  respect  to  the  matter  as  to 
which  it  was  proposed  to  examine  the  party  witness,  and  he 
was  found  not  to  be  jointly  interested  or  liable  with  the  co- 
plaintiff  or  co-defendant  calling  him  in  respect  to  such  matter, 
then,  and  then  only,  could  his  testimony  be  received.  It 
seemed  to  follow,  that  in  many,  perhaps  a  large  majority  of 
oases,  a  party  could  not  be  examined  as  a  witness  for  his  co- 
plaintiff  or  co-defendant  at  all.  For  there  are  but  compara- 
tively few  cases  in  which  a  joint  judgment  may  not  be  rendered 
against  the  plaintiffs  or  defendants. 

My  learned  brother,  in  delivering  the  opinion  of  the  court  of 
appeals,  in  the  case  before  cited,  has  stated  that  this  radical 
change  in  the  397th  section  of  the  Code,  was  only  made  "  for 
the  purpose  of  expressing  in  terms  what  before  existed  by 
necessary  implication,"  and  that  the  amendment  was  adopted, 
not,  like  other  legislative  amendments,  for  the  improvement  of 
the  law,  but  "  to  correct  what  was  deemed  an  erroneous  con- 
struction put  on  the  act,"  in  the  case  of  The  Mechanics'  and 
Farmers'  Bank  agt.  Rider.  That,  this  was  indeed  so,  is  said 
to  be  a  notorious  fact;  and,  to  show  that  he  and  the  legislature 
thought  alike  on  the  subject,  the  learned  judge  has  taken  oc- 
casion to  refer  to  his  dissenting  opinion  in  the  case  last  men- 
tioned. That  the  discussion  of  the  subject  in  the  case  thus 
referred  to,  led  to  the  change  made  in  the  section  in  1851, 1  am 
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inclined  to  believe ;  but  I  cannot  admit  that  my  learned  brother 
is  warranted  in  asserting  that  the  object  of  the  legislature  was, 
acting  in  the  capacity  of  an  appellate  tribunal,  to  overrule  what 
it  regarded  as  an  erroneous  judgment,  by  adopting  an  amend- 
ment merely  declaratory  in  its  character.  I  certainly  entertain 
a  very  great  respect  for  the  judicial  opinions  of  that  judge ;  but 
I  think  he  overvalues  the  strength  of  the  argument  in  the  dis- 
senting opinion  to  which  he  refers,  when  he  supposes  that  it 
induced  the  legislature  to  interfere,  summarily  to  correct  the 
error  into  which  the  majority  of  the  court  had  fallen,  instead 
of  leaving  it  as  the  appropriate  work  of  an  appellate  court.  It 
is  fairer,  I  think,  to  attribute  the  action  of  the  legislature  to  a 
desire  to  amend  the  law,  rather  than  an  attempt  to  inter- 
fere with  judicial  construction,  however  erroneous  it  may  be 
deemed. 

Another  eminent  judge,  in  delivering  his  views  upon  the 
question  under  consideration  in  Seals  agt.  Finch,  has  taken 
occasion  to  say,  that  in  deciding  the  case  of  Munsan  agt.  Hege- 
man,  which  arose  prior  to  the  amendment  of  1851,  it  had  been 
held  by  the  court  of  appeals,  that  where  the  party  to'  be  ex- 
amined, and  his  co-plaintiff  or  co-defendant,  were  jointly  inter- 
ested or  liable,  and  separate  judgments  could  not  be  rendered, 
he  could  not  be  received  as  a  witness.  Such  may  have  been 
the  views  of  some,  perhaps  all  the  members  of  the  court ;  but 
it  is  not  quite  accurate  to  say  that  any  such  question  was  de- 
cided. 

It  cannot  be  pretended  that  the  case  mentioned  presented 
the  question  for  adjudication.  Whatever  may  have  been  said 
on  the  subject,  is  entitled  to  such  respect  as  is  due  to  the  opin- 
ions of  distinguished  jurists,  but  not  to  obedience  as  an  au- 
thoritative judgment.  The  question  never  came  before  the 
court  of  appeals  for  its  judicial  determination.  Of  course,  it 
was  never  adjudged. 

The  decision  in  Beds  agt.  Finch,  by  which  the  court  of  ap- 
peals has  given  a  construction  to  the  section  under  considera- 
tion as  it  was  amended  in  1851,  must  be  regarded  as,  in  effect, 
repealing  the  clause  of  the  amendment  relating  to  a  "joint  ver- 
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diet  or  judgment."  Were  I  quite  sure  that  it  would  not  be- 
deemed 'disrespectful,  I  would  denominate  the  decision  as  "the 
amendment  of  1854,"  adopted,  not  by  the  legislature,  but  by  the 
court  of  appeals,  acting  in  its  legislative  capacity.  I  approve 
of  the  amendment.  I  think  the  section,  as  it  has  now  been 
altered,  prescribes  a  better  rule  of  evidence  than  that  adopted 
by  the  legislature.  Now,  there  can  be  no  possible  case  in 
which  a  plaintiff  or  a  defendant  may  not  offer  his  co-plaintiff  or 
co-defendant  as  a  witness,  and  have  him  received.  For,  there 
is  no  case  in  which  a  separate  judgment  may  not  be  rendered 
for  one  plaintiff  or  defendarit,  and  against  another.  The  party, 
therefore,  as  the  section  is  now  construed  or  amended,  is  in 
all  cases,  when  offered,  to  be  admitted  as  a  witness.  Having 
been  admitted  and  sworn,  his  examination  is  to  be  restricted  to 
"  matters  in  which  he  is  not  jointly  interested  or  liable  with, 
the  co-plaintiff  or  co-defendant  "  who  has  called  him.  Thus,. 
it  will  often  happen  that,  though  he  cannot  be  rejected  as  an 
incompetent  witness,  he  will  not  be  allowed  to  testify,  after 
he  has  been  received,  for  the  reason  that  he  can  say  nothing, 
except  upon  questions  in  respect  to  which  he  is  jointly  inter- 
ested or  liable  with  the  party  calling  him. 

The  change  which  has  thus  been  effected  will,  I  am  per- 
suaded, work  well  in  practice.  Had  I  occupied  a  seat  in  the 
legislature,  I  most  certainly  would  have  voted  for  its  adoption. 
My  only  objection  to  it  is,  that  it  is  the  result  of  the  exercise 
of  legislative  powers  by  a  high  judicial  tribunal.  As  the  sec- 
tion stood  before  this  change,  it  was  sometimes  a  matter  of 
some  difficulty  to  determine  whether  a  party  offered  as  a  wit- 
ness should  be  received  or  not ;  but  now,  as  before  the  amend- 
ment, every  party  offered  will  be  received,  and  the  only  ques- 
tion for  the  court  will  be,  after  the  witness  has  been  sworn,  ta 
determine  the  matters  in  respect  to  which  he  may  be  examined* 

The  effect  of  the  decision  in  Beds  agt.  Finch,  upon  the  case 
now  in  hand,  is  to  entitle  the  defendants  to  a  new  trial.  They 
will  have  the  right  to  offer  each  other  as  witnesses,  and  each 
must  be  sworn.  But,  having  been  sworn,  I  do  not  see  how, 
unless  the  case  should  be  materially  changed  upon  a  second 
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trial,  either  could  give  any  material  testimony  for  the  other. 
As  in  every  other  case,  so,~here,  a  separate  judgment  may  be 
rendered  against  either  of  the  defendants.  But,  as  the  case  was 
left  by  the  plaintiff's  proofs,  enough  was  shown  to  require  that 
the  case  should  be  submitted  to  the  jury  as  against  both.  It  is 
not  likely  that  either  defendant  will  be  able  to  give  pertinent 
evidence  upon  any  matter  as  to  which  he  is  not  jointly  inter- 
ested with  his  co-defendant. 

The  practice,  suggested  in  the  leading  opinion  in  Seals  agt. 
Finch,  of  receiving  the  testimony  of  parties  de  bene  esse  in 
"  doubtful  cases,"  and  then  instructing  the  jury  that,  if  they 
acquit  the  witness,  and  thus  find  him  competent,  they  should 
consider  the  testimony,  but  if  they  convict  him,  then  to  reject 
the  testimony,  can  never  be  tolerated.  The  evils  which  such 
a  course  of  proceeding  would  introduce,  would  far  exceed  those 
which  led  to  the  amendment  of  1851. 

While,  therefore,  it  is  not  probable  that  either  of  the  defend- 
ants, upon  another  trial,  will  be  allowed  to  testify  at  all,  yet, 
under  the  decision  of  the  court  of  appeals,  they  are  entitled  to 
have  each  other  sworn  as  witnesses,  and  then  to  offer  their 
testimony.  A  new  trial  must  therefore  be  awarded. 

NOTE. — It  is  a  good  opportunity  now  to  correct  a  small  but  important  mistake 
in  the  "  head-note  "  to  Beats  agt  Finch,  (9  How.  385,)  by  which  the  types  are 
made  to  say,  in  the  second  paragraph,  the  reverse  of  what  was  intended.  The 
word  "  not,"  in  the  last  line  but  one,  immediately  before  the  word  "  separately," 
should  have  been  put  in  the  last  line  immediately  before  the  words  "jointly 
interested." 
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NEW-YORK  COMMON  PLEAS. 

ELLERT,  respondent,  agt.  KELLY,  annellant. 

When  a  judgment  for  the  plaintiff  in  the  marine  or  justices'  court  is  reversed  in 
this  court  on  appeal,  without  an  award  of  judgment  final  for  the  defendant 
upon  the  merits,  such  reversal  is  not  conclusive  of  the  rights  of  the  parties; 
and  in  such  case  the  costs  incurred  by  the  defendant,  in  his  defence  in  the 
court  below,  cannot  be  allowed  to  him,  and  included  in  the  judgment  of  re- 
versal in  the  appellate  court. 

Whether  such  costs  should  be  allowed  to  the  appellant,  (on  appeals  from  those 
courts,)  when  the  appellate  court  not  only  reverse  the  judgment,  but  also  order 
a  judgment  final  for  the  appellant  upon  the  merits? — Quere? 

Does  §  330  of  the  Code  apply  to  appeals  from  justices'  courts  to  the  common 
pleas  ? 

General  Term,  January,  1855. 

INGRAHAM,  First  Judge ;  DALY  and  WOODRUFF,  Judges. 

• ,  for  respondent. 

,  for  appellant. 


By  the  court — WOODRUFF,  J.  The  plaintiff  recovered  a 
judgment  in  the  marine  court  against  the  defendant.  Upon 
appeal  to  this  court,  the  judgment  was  reversed,  for  errors  com- 
mitted by  the  court  below  upon  the  trial,  appearing  by  the  re- 
turn. Such  reversal  was  ordered  with  costs  to  the  appellant ; 
but  this  court  did  not  deem  the  case  exhibited  by  the  return 
such  an  one  that  we  could  order  a  judgment  final  for  the  .defend- 
ant upon  the  merits,  and  therefore  reversed  the  judgment  only. 

The  defendant  afterwards  applied  to  this  court,  at  special 
term,  for  an  order  directing  the  clerk,  upon  the  adjustment  of 
his  costs  on  appeal,  to  insert  therein  the  costs  incurred  by  him 
in  defending  the  suit  in  the  marine  court.  His  motion  was  de- 
nied at  special  term,  and  he  was  confined  to  the  costs  of  re- 
versal and  restitution  of  the  costs  paid  on  perfecting  his  ap- 
peal— (to  wit,  the  plaintiff's  costs  paid  into  court,  and  the  costs 
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of  the  return.)  From  the  denial  of  this  motion,  the  defendant 
appeals  to  the  general  term. 

It  is  insisted  by  the  counsel  for  the  appellant,  that  §  330  of 
the  Code  applies  to  appeals  from  the  marine  and  justices' 
courts  to  the  court  of  common  pleas ;  and  that  it  is  by  that 
section  made  the  duty  of  the  appellate  court,  upon  the  reversal 
of  a  judgment,  to  award  to  the  appellant  the  costs  incurred 
by  him  in  the  court  below,  as  "  property  or  rights  lost  by  the 
erroneous  judgment." 

But  it  by  no  means  follows,  from  a  mere  reversal  of  the 
plaintiff's  judgment,  that  the  defendant  was  entitled  to  judg- 
ment in  his  own  favor  in  the  court  below,  and  to  his  costs  in 
that  court  as  a  part  of  that  judgment.  The  case  was  one  in 
which,  had  we  any  authority  to  order  a  new  trial,  such  an 
order  would  have  been  made,  with  costs  to  abide  the  event. 
Had  we  deemed  it  a  case  in  which  we  could  do  justice  between 
the  parties  by  pronouncing  a  judgment  upon  the  merits,  we 
should  have  done  so ;  but,  otherwise,  we  had  no  alternative 
but  to  reverse  the  judgment,  and  so  leave  the  merits  undecided. 
The  plaintiff  is,  therefore,  not  concluded,  but  may  prosecute 
further  if  so  advised. 

Upon  a  reversal,  with  an  award  of  final  judgment  in  the  de- 
fendant's favor,  it  may^be  urged  with  much  force  that  the  de- 
fendant lost,  by  reason  of  the  erroneous  judgment,  the  costs  he 
incurred  in  his  defence  in  the  marine  court.  Such  was,  in  sub- 
stance, the  case  of  Estus  agt.  Baldwin,  (9  How.  Pr.  Rep.  80,) 
in  which  the  reversal  is  intimated  by  the  court  to  have  been  a 
final  determination  of  the  rights  of  the  parties.  And  such  is 
the  effect,  in  general,  of  a  reversal  by  a  court  having  power  to 
order  a  new  trial,  if  such  reversal  is  made  final. 

The  case  above  referred  to,  (Estus  agt.  Baldwin,)  though  an 
appeal  from  a  county  court  to  the  supreme  court,  in  a  case 
originating  in  a  justices'  court,  seems  to  indicate  that  §  330  of 
the  Code  applies  to  appeals  from  justices' ;  and  since  the  de- 
cision of  the  motion  herein,  a  case  was  presented  to  this  court 
at  special  terra,  in  which  one  of  the  judges  (the  judgment  on 
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appeal  being  final)  held  that  section  applicable  to  such  appeals. 
On  the  other  hand,  it  is  manifest  that  many  of  the  sections  of 
chap.  1  of  title  11  of  the  Code,  although  entitled  "  of  appeals 
in  general,"  do  not  apply  to  appeals  from  justices'  courts,  e.  g., 
§  324,  §  328,  §  331,  §  332;  and  it  has  been  doubted  whether 
the  order  on  appeal  from  justices',  is  not  governed  solely  by 
§  354,  §  364,  §  366,  §  368,  §  369,  §  3TO,  and  §  371,  of  chap.  5. 
And  this  court  have  uniformly  held  that  that  portion  of  §  330 
which  authorizes  the  appellate  court  to  order  a  new  trial,  has 
no  application  to  such  appeals. 

But,  without  deciding  whether  the  residue  of  the  last  named 
section  does  or  does  not  so  apply,  we  are  decidedly  of  opinion 
that  the  defendant  in  this  case  cannot  recover  his  costs  incurred 
below,  even  under  its  provisions ;  and  therefore  that  the  order 
appealed  from,  in  the  present  case,  was  correct,  and  should  be 
affirmed. 

There  has  been  no  final  determination  between  the  parties. 
It  does  not  appear  that  the  appellant  has  lost  his  costs — (in- 
curred belcov) — by  reason  of  the  erroneous  judgment.  Non  con- 
stat,  that  he  would  have  recovered  those  costs  if  the  error  had 
not  been  committed.  On  the  contrary,  t.he  judgment  might 
have  been  against  him  if  the  errors  had  not  occurred.  It  may 
prove,  in  the  end,  that  the  plaintiff  is  the  party  who  has  lost 
costs,  as  well  as  been  delayed  in  the  enforcement  of  his  rights, 
by  reason  of  the  error. 

The  errors  committed  were  a  sufficient  reason  for  relieving 
the  defendant  from  the  erroneous  judgment  itself ;  but  the  re- 
versal did  not  decide  directly,  nor  by  implication,  that  the  de- 
fendant is  not  liable,  or  that  he  will  not  be  so  found,  on  a  trial 
in  which  no  error  is  committed,  by  excluding  legal  evidence 
offered  by  him,  or  receiving  any  which  should  be  rejected. 

When  we  are  satisfied  that  all  proper  evidence  was  received, 
and  the  whole  case  is  developed,  we  have  power  to  order  final 
judgment  for  the  party  prevailing  -on  appeal ;  and  when  not 
so  satisfied,  we  can  only  reverse,  and  leave  the  parties  to  a 
further  prosecution ;  and  in  the  latter  case,  we  do  not,  and  can- 
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not  determine  whether  the  defendant  has  lost  his  costs  by  reason 
of  the  error  or  not. 

Without,  therefore,  passing  upon  the  question,  whether 
§  330  of  the  Code  applies  to  appeals  from  the  marine  and  jus- 
tices' courts,  the  order  appealed  from  must  be  affirmed. 


SUPREME  COURT. 
JOHN  L.  SYMONDS  agt.  HENRY  PECK,  and  PHILIP  PECK,  jr. 

The  398th  section  of  the  Code  gays,  that  no  person  offered  as  a  witness  shall  be 
excluded  by  reason  of  his  interest  in  the  event  of  the  action;  and  section  399 
says,  that  the  last  section  shall  not  apply  to  a  parly  to  the  action,  nor  to  any 
person  for  whose  immediate  benefit  it  is  prosecuted  or  defended. 

This  last,  pro  vision,  that  it  shall  not  apply  to  a  party  to  the  action,  does  not 
mean  to  embrace  that  class  of  cases  embraced  by  section  390,  which  gives 
the  plaintiff  the  right  to  call  either  of  the  defendants,  or  either  of  the  defend- 
ants to  call  either  of  the  plaintiffs  as  a  witness. 

But  a  person  incompetent  to  testify  as  a  witness  for  a  party,  cannot  be  rendered 
competent  by  being  made  a  party  to  the  record. 

An  assignee  in  trust  for  the  benefit  of  creditors,  who  prosecutes  an  action  for 
the  recovery  of  possession  of  premises  assigned,  may  have  the  benefit  of  the 
testimony  of  the  assignor,  whether  the  latter  is  a  party  defendant  or  not. 
Although  the  assignor  may  be  interested  in  the  event  of  the  action,  that 
alone  is  not  sufficient  to  disqualify  him  as  a  witness.  Nor  is  such  an  action 
prosecuted  for  the  immediate  benefit  of  the  astignor  within  the  meaning  of 
the  Code,  and  therefore  he  is  not  disqualified  from  being  a  witness  on  that 
ground.  (This  agrees  with  Davies  and  Rockwell  agt.  Cram  and  otfitrt, 
4  Sand.  S.  C.  R.  355 ;  and  Alien  and  others  agt.  The  Franklin  Fire  Insur- 
ance Company,  9  How.  Prac.  R.  501 ;  and  is  adverse  to  Fitch  agt.  Bates, 
11  Barb.  471.) 

Where  premises  have  been  sold  on  judgment  and  execution,  and  bid  off  bya 
purchaser,  and  redeemed  by  a  junior  judgment  creditor,  and  again  redeemed 
from  the  lutter  by  another  junior  judgment  creditor,  the  judgment  debtor  can 
not  set  up  an  objection*  to  the  title,  that  the  first  judgment  on  which  the 
premises  were  sold,  had  been  paid  and  satisfied  before  the  first  redemption. 
No  matter  to  him  whether  that  judgment  had  been  paid  or  not;  he  neglected 
to  redeem  within  the  year  allowed  him;  and  if  the  judgment  creditors  re- 
deemed after  the  year  expired,  it  was,  as  to  him,  res  inter  olio*  aeta. 
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Broome  General  Term,  January,  1855. 

SHANKLAND,  GRAY,  and  MASON,  Justices. 

THIS  is  an  action  of  ejectment ;  and  it  seems  to  have  been 
admitted  upon  the  trial  that  on  the  19th  day  of  May,  1838, 
Philip  Peck,  jr.,  received  a  conveyance  in  fee  of  these  premises 
from  Philip  Peck,  sen.,  and  both  parties  upon  the  trial  claimed 
title  from  Philip  Peck,  jr.  The  plaintiff  makes  title  through  a 
trust  deed  from  Philip  Peck,  jr.,  dated  March  19,  1851,  con- 
veying the  premises  to  him  in  trust,  for  the  benefit  of  the  cred- 
itors of  the  said  Peck.  The  defendant,  Henry  Peck,  alone 
answered,  and  set  up  the  following  title,  which  he  established 
by  his  evidence  : — 

1st.  A  judgment  in  the  supreme  court  in  favor  of  Joshua 
Pratt,  against  the  said  Philip,  for  $117.98,  docketed  March  29, 
1848.  2d.  An  execution  issued  thereon,  June  5,  1848,  to  the 
sheriff  of  Chenango  county,  with  a  return  thereon,  showing  the 
same  was  satisfied.  3d.  A  sheriff's  certificate  of  sale  of  the 
said  premises,  to  Lovina  Clark.  4th.  A  judgment  in  the  su- 
preme court  in  favor  of  the  Chenango  Bank,  against  said  Philip 
Peck,  jr.,  for  $704.98,  docketed  March  20,  1844.  5th.  An 
assignment  of  the  said  last  mentioned  judgment,  by  the  bank, 
to  William  Tiffany,  dated  July  8,  1850 ;  also,  an  affidavit  of 
said  Tiffany,  made  July  30,  1850,  that  there  was  due  on  the 
said  judgment  $186.30.  6th.  A  transcript  of  a  justice's  judg- 
ment in  favor  of  Peter  H.  Titus,  and  William  H.  Titus,  against 
said  Philip  Peck,  jr.,  for  $45.11,  rendered  Aug.  8, 1849 — trans- 
cript, filed  and  judgment  docketed  same  day.  7th.  A  redemp- 
tion by  Tiffany  on  the  Chenango  Bank  judgment,  and  a  re- 
demption from  him  by  the  Messrs.  Titus  on  their  judgment. 
8th.  A  deed  from  the  sheriff  of  Chenango  county  to  the  Messrs. 
Titus.  9th.  A  quit-claim  deed  from  the  Messrs.  Titus  to  Wm. 
Tiffany.  10th.  A  quit-claim  deed  from  William  Tiffany  and 
wife  to  the  defendant,  Henry  Peck. 

Both  of  the  defendants  were  in  possession  of  the  premises  at 
the  time  of  the  commencement  of  this  suit,  and  refused  to  de- 
liver up  the  possession  to  the  plaintiff.  They  were  in  posses- 
sion at  the  date  of  the  deed  of  trust  to  the  plaintiff.  The  de- 
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fendant,  Henry  Peck,  went  into  possession  of  the  premises 
under  Philip  Peck,  jr.  He  took  a  written  lease  of  the  premises 
on  the  1st  day  of  March,  1850,  of  Philip  Peck,  jr.,  for  one 
year,  and  went  in  under  that  lease.  Upon  the  trial  of  the  cause, 
the  plaintiff  called  the  defendant,  Philip  Peck,  jr.,  and  asked 
the  court  to  have  him  sworn  as  a  witness  for  the  plaintiff;  and 
the  defendant,  Henry  Peck,  objected  to  the  witness  being 
sworn  as  a  witness  for  the  plaintiff,  on  the  ground  that  he  is 
the  assignor  under  whom  the  latter  claims  the  land  in  contro- 
versy, and  on  the  ground  that  the  action  is  prosecuted  for  his 
immediate  benefit.  The  court  sustained  the  objection,  and  ex- 
cluded the  witness;  and  the  plaintiff  excepted. 

Upon  the  trial  of  the  cause,  the  plaintiff  offered  to  prove  by 
Elisha  B.  Smith,  under-sheriff,  who  had  the  execution  on  the 
bank  judgment,  that  that  judgment  was  paid  and  satisfied  be- 
fore Tiffany  redeemed  on  it,  from  the  bid  made  by  Mrs.  Clarke. 
The  defendants'  counsel  objected  to  the  evidence,  on  the 
ground  that  Philip  Peck,  jr.,  did  not  redeem  within  the  year 
after  the  sale  to  Mrs.  Clarke,  and  that  his  right  to  redeem  was 
gone,  and  it  was  therefore  immaterial  whether  the  bank  judg- 
ment was  paid  or  not  when  Tiffany  redeemed  on  it.  The  court 
sustained  the  objection,  and  excluded  the  evidence. 

There  are  other  facts  appearing  in  the  case,  and  other  ques- 
tions were  presented  and  decided  upon  the  trial,  and  exceptions 
taken  ;  but  these  facts  stated,  are  sufficient  to  present  the  ques- 
tions which  I  propose  to  discuss. 

D.  S.  DICKINSON,  for  plaintiff. 

JOHN  A.  COLLIER,  for  defendants.  . 

By  the  court — MASON,  Justice.  The  first  question  which  I 
propose  to  consider  is,  the  exception  taken  to  the  rejection  of 
Philip  Peck,  jr.,  as  a  witness  for  the  plaintiff.  The  390th  sec- 
tion of  the  Code  provides,  that  "  a  party  to  the  action  may  be 
examined  as  a  witness  at  the  instance  of  the  adverse  party,  or 
any  one  of  several  adverse  parties,  and  for  that  purpose  may 
be  compelled  in  the  same  manner,  and  subject  to  the  same 
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rules  of  examination  as  any  otner  witness,  to  testify,  either  at 
the  trial,  or  conditionally,  or  upon  commission." 

It  is  claimed  and  insisted,  however,  by  the  defendant,  Henry 
Peck,  that  the  fact  that  Philip  Peck,  jr.,  is  made  a  party  de- 
fendant, cannot  render  him  a  competent  witness  as  between 
him  and  the  plaintiff  on  the  issue  in  this  action,  if  he  would  be 
incompetent  as  a  witness  for  the  plaintiff  were  he  not  a  party 
to  the  suit.  In  this  he  is  most  clearly  right ;  for  the  principle 
is  undoubtedly  sound,  that  a  person  incompetent  to  testify  for 
a  party,  cannot  be  rendered  competent  by  being  made  a  party 
to  the  record.  (Pillow  agt.  Bushnell,  5  Barb.  R.  156.) 

The  question  recurs,  then,  whether  Philip  Peck,  jr.,  would 
be  a  competent  witness  for  the  plaintiff  on  this  issue  joined 
between  the  plaintiff  and  the  defendant,  Henry  Peck,  were  he 
not  a  party  defendant  in  the  action  ?  The  398th  section  of  the 
Code  declares  that  no  person  offered  as  a  witness  shall  be  ex- 
cluded by  reason  of  his  interest  in  the  event  of  the  action;  but 
section  399  declares,  that  the  last  section  shall  not  apply  to  a 
party  to  the  action,  nor  to  any  person  for  whose  immediate 
benefit  it  is  prosecuted  or  defended.  This  provision,  that  it 
shall  not  apply  to  a  party  to  the  action,  does  not  mean  to  em- 
brace that  class  of  cases  embraced  by  section  390,  which  gives 
the  plaintiff  the  right  to  call  either  of  the  defendants,  or  either 
of  the  defendants  to  call  either  of  the  plaintiffs,  and  conse- 
quently would  not  deprive  the  plaintiff  of  the  right  to  call 
Philip  Peck,  jr.,  because  he  is  a  defendant  in  the  suit. 

The  whole  question,  then,  depends  upon  the  fact  whether 
Philip  Peck,  jr.,  is  the  person  for  whose  immediate  benefit  this 
action  is  prosecuted  ?  If  so,  he  is  not  a  competent  witness ;  if 
not,  he  is  a  competent  witness  for  the  plaintiff,  and  the  court 
erred  in  excluding  him. 

This  question  came  before  the  superior  court  of  the  city  of 
New-York,  in  the  case  of  Davies  fy  Rockwell  agt.  Cram  and 
others,  (4  Sanf.  S.  C.  R,  355,)  and  that  court  held,  in  just  such 
a  case,  that  the  insolvent  debtor  who  has  assigned  his  property 
to  assignees  for  the  payment  of  his  debts,  is  a  competent  wit- 
ness in  an  action  brought  or  defended  by  his  assignees  in  rela- 
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tion  to  his  estate — holding  that  such  suit  is  not  prosecuted  or 
defended  for  his  immediate  benefit,  within  the  meaning  of  the 
Code.  To  the  same  effect,  precisely,  is  the  case  of  Jlllen  and 
others  agt.  The  Franklin  Fire  Insurance  Company,  (9  How.  P.  R. 
501,)  decided  by  the  full  bench  of  the  third  district. 

I  am  aware  that  this  question  was  decided  otherwise  in  the 
case  of  Fitch  agt.  Bates,  (11  Barb.  Rep.  471,)  by  the  general 
term  of  the  fourth  district.  I  have  examined  these  cases  with 
some  care,  and  have  come  to  the  conclusion  that  the  question 
is  rightly  decided  by  the  superior  court,  and  the  bench  of  the 
third  district.  The  plaintiff  sues  as  trustee,  and  the  fund  of 
the  litigation  goes  first  to  the  creditors  of  Philip  Peck,  jr. ;  and 
none  of  it  will  ever  come  to  the  hands  of  Peck,  unless  there  is 
a  surplus  after  paying  his  creditors.  It  is  true,  Peck  is  inter- 
ested to  have  the  plaintiff  recover,  but  that  does  not  disqualify 
him  as  a  witness,  unless  the  suit  is  prosecuted  for  his  immediate 
benefit  within  the  meaning  of  the  Code,  and  which  I  do  not 
think  it  is. 

As  to  the  question  whether  the  bank  judgment  was  paid  or 
not,  I  do  not  see  what  difference  it  -can  make  with  Philip 
Peck,  jr.,  or  the  plaintiff.  The  time  for  redemption  had  gone 
by  as  to  Philip  Peck,  jr. ;  and  whether  the  sheriff  conveyed  to 
Lovina  Clarke,  the  purchaser  of  Tiffany,  or  the  Messrs.  Titus, 
was  wholly  immaterial  to  him.  The  Messrs.  Titus  certainly 
had  a  right  to  redeem  on  their  judgment  of  Mrs.  Clarke;  and 
\vhether  they  redeemed  directly  of  her  or  of  Tiffany,  does  not 
concern  the  plaintiff  or  Philip  Peck,  jr.  If  the  bank  judgment 
was  in  fact  paid,  the  Messrs.  Titus  paid  $184.30  more  to  re- 
deem on  their  judgment  than  they  were  required  to  pay  ;  but 
it  is  not  perceived  how  that  can  invalidate  their  redemption. 
As  regards  Philip  Peck,  jr.,  or  the  plaintiff  as  his  assignee, 
these  intermediate  redemptions  by  his  creditors  are  "res  inter 
olios  ada."  (1  W.  R.  46.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted : 
costs  to  abide  the  event,  for  the  exclusion  of  Philip  Peck,  jr., 
as  a  witness  for  the  plaintiff. 
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THE  MECHANICS'  BANKING  ASSOCIATION  agt.  CHRISTOPHER 
KIERSTED. 

When  a  party,  against  whom  a  verdict  is  rendered,  moves  on  a  case  at  special 
term,  and  obtains  a  new  trial  on  the  ground  that  the  verdict  was  against  evi- 
dence, on  the  terms  of  paying  the  costs  of  the  trial  and  of  the  subsequent  pro- 
ceedings, the  opposite  party  is  entitled  to  a  fee  of  $10  for  every  term  the  cause 
is'-necessarily  on  the  special  term  calendar,  on  the  case  made,  exclusive  of 
that  at  which  it  is  heard ;  and  for  the  latter  term,  to  the  fee  given  by  the  Code 
for  the  trial  of  an  issue  of  fact. 

New-York  General  Term,  February,  1855. — Before  all  the 
justices. 

THIS  action  was  tried,  before  a  justice  of  this  court  and  a 
jury,  in  April,  1854.  The  defendant  obtained  a  verdict.  The 
plaintiff  made  a  case,  on  which  he  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  which  motion 
was  granted  upon  the  terms  of  paying  the  costs  of  the  trial  and 
of  the  subsequent  proceedings.  When  the  case  was  settled, 
the  motion  for  a  new  trial  was  noticed  to  be  made  at  a  special 
term  of  the  court,  and  the  cause  was  placed  on  the  calendar. 
It  was  so  noticed  and  on  the  calendar  three  terms,  exclusive 
of  that  at  which  the  motion  was  argued.  The  clerk,  on  ad- 
justing the  costs,  to  be  paid  as  a  compliance  with  the  terms  of 
the  order  on  which  a  new  trial  was  granted,  allowed, 

For  the  term  at  which  the  action  was  tried,      .     .     .  $12.00 
For  the  three  terms  it  was  on  the  calendar,  on  the 

motion  for  a  new  trial  on  the  case  made,  .     .     .  30.00 

Trial  for  issue  of  law, 12.00 

Disbursements,      ............  1.50 


Total,    $55.50 
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The  plaintiff  appealed  from  the  adjustment,  and  insisted 
that  the  Code  has  made  no  provision  for  compensating  the  ser- 
vices of  an  attorney  in  resisting  such  a  motion,  unless  under 
§  315,  a  sum,  not  exceeding  $10,  may  be  allowed,  as  the  costs 
of  a  motion. 

R.  E.  MOUNT,  jr., /or  plaintiff. 

WILLARD,  SWEENY,  and  ANDERSON,  for  defendant. 

By  the  court — Bos  WORTH,  Judge.  The  motion  for  a  new 
trial,  on  a  case  made,  can  be  heard  only  at  a  special  term  of 
the  court.  (Code,  §  265.)  Such  a  motion  cannot  be  made,  be- 
fore a  judge  or  justice,  out  of  court.  (Id.  §  401.) 

The  motion  is  an  enumerated  motion.  (Rule  27.)  It  can  be 
noticed  only  for  the  first  day  of  the  term,  and  must  be  placed 
on  the  calendar.  (Rule  28.) 

Section  315  of  the  Code  has  no  reference  to  such  a  proceed- 
ing, but  relates  solely  to  special  non-enumerated  motions. 

In  Waterbury  agt.  Westervelt,  (3  Sand.  S.  C.  R.  749,)  this 
court  held  that,  in  a  case  in  which  the  questions  of  law  arising 
upon  a  trial  or  verdict  were  subsequently  heard  at  a  special 
term,  the  successful  party  was  entitled  to  the  fee  allowed  by 
the  Code  for  the  trial  of  an  issue  of  law. 

In  Wiggins  agt.  Armstrong,  (4  Sand.  688,)  the  same  rule 
was  applied,  and  a  term  fee  of  $10  for  each  term,  exclusive  .of 
that  at  which  the  cause  was  argued,  was  allowed;  and  for  the 
latter  term,  the  prescribed  trial  fee. 

In  Roosevelt  agt.  Broicn,  (1  Duer's  R.  642,)  this  court,  by  a 
decision  made  at  general  term,  re-affirmed  this  construction  of 
the  Code,  and  allowed  costs  accordingly. 

Ellsworth  agt.  Gooding,  (8  How.  Pr.  R.  1,)  and  Hager  agt. 
Danforth,  (id.  448,)  were  actions  in  which  the  defeated  party 
moved,  at  special  terra,  for  a  new  trial,  on  a  case. 

In  the  former,  Mr.  Justice  HARRIS,  and  in  the  latter,  Mr. 
Justice  PARKER,  decided  that  a  fee  of  $10  for  each  term  the 
cause  was  on  the  calendar,  except  that  at  which  it  was  heard, 
was  allowable,  and  for  the  latter  term  a  trial  fee. 

VOL.  X.  26 
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Such  a  motion  is  an  actual  hearing  and  examination  of  a 
cause  upon  the  merits,  upon  the  issues  joined  in  it.  It  is  sub- 
stantially a  trial.,  as  that  proceeding  is  defined  by  the  Code. 
(§  252.) 

We  think  the  provision  allowing  a  fee  for  the  trial  of  a 
cause,  should  be  so  construed  as  to  entitle  the  prevailing  party 
to  that  fee,  whenever  such  a  hearing  has  been  necessarily  had 
of  all  the  issues  of  law,  or  of  all  the  issues  of  fact  upon  the 
merits,  at  a  stated  term  of  the  court. 

As  the  cause,  upon  such  a  hearing,  is  necessarily  upon  the 
calendar,  the  fee  of  $10  for  each  term,  when  it  is  not  reached 
or  postponed,  is  also  allowable. 

The  rule  is  to  be  deemed  settled  in  this  court,  that  in  such 
a  case,  when  either  party  is  entitled  to  the  costs  of  such  a  pro- 
ceeding, he  is  to  be  allowed  a  fee  of  $10  for  every  term  at 
which  the  cause  is  necessarily  on  the  calendar,  and  not  reached 
or  postponed,  exclusive  of  that  at  which  it  is  tried  or  heard  ; 
and  for  the  latter  term,  the  trial  fee  prescribed  for  such  an  issue 
as  is  tried  or  heard.  (Code,  §  306,  sub.  8.) 

The  trial,  in  this  case,  was  practically  that  of  an  issue  of 
fact.  A  defendant  is  entitled,  in  such  a  case,  to  be  paid  $12. 
The  compensation  being  the  same  as  for  the  trial  of  an  issue 
of  law,  the  amount  of  the  bill  as  adjusted  is  correct.  The  only 
error  is  in  the  terms  of  the  charge.  That  may  be  corrected, 
and  the  adjustment,  as  made  by  the  clerk,  will  be  affirmed. 
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4t 

JOHN  CONROE  and  others  agt.  THE  NATIONAL  PROTECTION 
INSURANCE  COMPANY. 

If  a  demand  that  the  place  of  trial  of  any  action  be  changed  to  the  proper  county 
is  made  pursuant  to  §  126  of  the  Code,  the  defendant  need  not  move  to  change 
the  place  of  trial  until  after  the  time  to  amend  the  complaint  expires. 

Corporations,  created  under  the  laws  of  this  state,  are  residents  of  the  county 
where  the  office  of  the  company  is  located,  and  its  general  business  carried 
on;  and  where  the  plaintiffs  are  non-residents,  such  corporation  defendant  is 
entitled  to  have  the  action  tried  in  the  county  where  the  corporation  is 
located. 

If  the  proper  county  is  not  designated  in  the  complaint,  the  court,  on  application, 
will  change  the  place  of  trial. 

Saratoga  Special  Term,  Feb.,  1855. 

THE  action  is  on  a  policy  of  insurance,  and  was  commenced 
on  the  4th  Nov.  1854.  The  place  of  trial  laid  in  the  complaint 
is  the  county  of  Albany.  On  the  8th  of  November,  the  de- 
fendants' attorneys  served  a  demand  that  the  trial  be  had  in 
Saratoga  county.  The  cause  was  put  at  issue  by  th«  service 
of  an  answer  on  the  12th  of  December.  The  plaintiffs,  at  the 
commencement  of  the  action,  were  non-residents  of  the  state, 
and  the  defendants'  place  of  business  was  in  Saratoga  county. 
On  these  facts  the  defendants'  attorneys  ask  for  an  order,  chang- 
ing the  place  of  trial  from  the  county  of  Albany  to  the  county 
of  Saratoga. 

A.  POND,  for  the  motion. 
MR.  BEARDSLEY,  opposed. 

BOCKES,  Justice.  It  is  urged,  in  opposition  to  this  motion, 
that  the  defendants  have  lost  their  right  to  the  order  by  omit- 
ting to  move  at  an  earlier  day.  The  demand  for  a  change  of 
the  place  of  trial  was  served  on  the  8lh  of  November,  and  the 
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answer  was  served  on  the  12th  of  December.  It  was  compe- 
tent for  the  plaintiffs,  at  any  time  after  the  service  of  the  de- 
mand, to  have  assented  to  it ;  or  they  could  await  their  time 
to  serve  an  amended  complaint,  and  therein  designate  the 
proper  county. 

The  defendants  should  not  be  charged  with  laches,  until  the 
plaintiffs  had  answered  the  demand,  or  until  their  time  to  com- 
ply with  it  by  the  service  of  an  amended  complaint  had  ex- 
pired. 

The  important  question  on  this  motion  is,  whether  a  corpo- 
ration can  be  deemed  to  have  a  residence.  In  law  they  are  re- 
garded as  persons,  and  are  treated  for  many  purposes  as  citizens 
and  inhabitants.  (Louisville  £f  R>  Co.  agt.  Letson,  2  How.  497 ; 
The  People  agt.  The  Utica  Ins.  Co.,  15  John.  358,  382 ;  Ontario 
Bank  agt.  Bunnell,  10  Wend.  186 ;  Sherwood  agt.  Sar.  and 
Wash.  R.  Co.,  15  Barb.  S.  C.  R.  650.)  Corporations  must  be 
deemed  to  be  persons,  in  order  to  secure  an  equal  distribution 
of  the  burdens  of  government,  from  which  they,  in  common 
with  individuals,  receive  advantages. 

The  same  necessity  demands  that  they  should  be  deemed  to 
have  a  residence.  It  has  been  decided  that  a  foreign  railway 
company  may  be  compelled  to  give  security  for  costs,  as  an 
absent  or  non-resident  plaintiff.  (Limerick  and  Waterford  Rail- 
road Co.  agt.  Fraser,  4  Bing.  394 ;  Edinburgh  and  Leith  Rail- 
road Co.  agt.  Dawson,  3  Jurist,  55  ;  Kilkenny  Railroad  Co.  agt. 
Fielding,  2  Eng.  Law  #  Eq.  R.  388.)  In  The  Bank  of  the  U. 
States  agt.  M'Kenzie,  (2  Brockenborough,  395,)  it  was  held  that 
the  corporation  had  a  residence,  and  located  it  at  Richmond ; 
and  in  Louisville  fy  R.  Co.  agt.  Letson,  (2  How.  U.  S.  Rep.  497,) 
it  was  decided  that  the  company  was  a  citizen  of  the  state 
which  created  it;  and  in  Cromwell  agt.  Charleston  Ins.  Co., 
(2  Richardson,  512,)  the  court  held  the  corporation  to  be  within 
the  operation  of  a  statute  giving  jurisdiction  to  the  city  over 
persons  residing  within  its  territorial  limits.  (See  also  The  People 
agt.  The  Trustees  of  Geneva  College,  5  Wend.  2ll.)  These  au- 
thorities proceed,  too,  on  the  ground  that  the  place  of  business 
of  a  corporation  is  its  residence.  In  Glazie  agt.  S.  C.  Railroad 
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Co.,  (1  Strobbart,  70,)  the  court  remark,  that  the  residence  o 
a  company  is  most  obviously  where  it  is  actively  present  in  the 
operations  of  its  enterprise.  Jltten  agt.  The  Pacific  Ins.  Co., 
(21  Pick.  257,)  is  not  an  authority  in  the  question  under  dis- 
cussion. In  that  case  the  plaintiff  was  a  non-resident,  and  by 
the  law  of  that  state  [Mass.]  a  plaintiff  living  out  of  the  state 
might  bring  his  action  in  any  county.  His  non-residence  gave 
him  the  right  to  select  the  place  of  trial.  But  by  §  125  of  the 
Code,  the  proper  county  for  the  trial  of  this  action  is  that  in 
which  the  parties,  or  some  or  one  of  them,  resided  at  the  com- 
mencement thereof. 

The  plaintiffs  were  non-residents  of  the  state — hence  the  de- 
cision of  this  motion  depends  upon  the  question  in  regard  to 
the  defendant's  residence ;  and  the  conclusion  arrived  at  is, 
that  a  corporation  must  be  deemed  to  have  a  residence,  and 
that  its  place  of  business  is  its  place  of  residence. 

It  has  been  adjudged,  upon  principles  of  justice  and  equity, 
that  corporations  were,  in  law,  to  be  regarded  as  persons,  citi- 
zens, and  inhabitants.  The  same  considerations  demand  that 
their  place  of  business  should  be  deemed  their  residence. 
Then  their  rights,  privileges,  duties,  and  obligations  will 
closely  approximate  to  those  of  natural  persons,  and  many 
perplexities  in  the  administration  of  justice  will  be  obviated. 

The  motion  must  be  granted. 
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SUPREME  COURT. 
HENRY  R.  BURNET  agt.  JOHN  KELLY. 

If  the  title  to  land  is  not  put  in  issue  by  the  pleadings,  and  is  not  necessarily 
proved  at  the  trial,  the  title  does  not  come  in  question,  so  as  to  entitle  the 
plaintiff  to  costs  if  he  recover  less  than  $50. 

The  plaintiff's  complaint  relied  on  possession  by  his  servants,  and  he  proved  an 
actual  possession  by  one  in  his  employ.  The  defendant  did  not  dispute  the 
plaintiff's  title,  but  denied  his  possession.  Although  the  plaintiff  was  allowed 
to  prove  his  title-deeds  to  make  his  proof  more  certain,  yet,  as  this  was  not 
necessary,  and  was  opposed  by  the  defendant  on  the  ground  that  the  title  did 
not  come  in  question,  the  circuit  judge  cannot  certify  that  the  title  was  in 
question,  and  the  defendant  must  have  costs. 

New  York  Special  Term,  Jiprilj  1854. 

THE  plaintiff  in  his  complaint  averred,  that  on  the  26th  of 
March,  1852,  the  defendant  forcibly  entered  a  certain  dwelling- 
house  of  the  plaintiff  in  West  Farms,  Westchester  county,  and 
severed  and  separated  therefrom  a  cooking-range  of  the  plain- 
tiff's, belonging  to  said  house,  and  attached  thereto,  and  car- 
ried the  same  away,  and  converted  the  same  to  his  own  use. 

The  answer  set  up,  that  the  house  was,  at  the  time  in  ques- 
tion, in  the  possession  of  one  Reed,  and  not  in  the  possession 
of  the  plaintiff;  that  the  defendant  entered  by  the  lease  and 
license  of  the  plaintiff,  or  his  servants  and  agents ;  and  that  the 
cooking-range  was  the  property  of  the  defendant. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  title  deeds, 
which  were  objected  to  by  the  defendant,  on  the  ground  that 
the  title  was  not  in  issue,  but  only  the  fact  of  possession.  The 
court  admitted  the  evidence,  for  the  purpose  of  showing  the 
possession  of  the  plaintiff;  and  the  defendant  excepted. 

The  taking  and  removal  of  the  range  by  defendant  was 
proved ;  and  it  was  shown  that  the  range  was  set  in  the  fire- 
place, resting  upon  bricks,  which  were  laid  in  mortar;  and  the 
side  of  the  range  was  let  in  the  jamb  of  the  chimney  about  half 
an  inch.  Evidence  was  given  tending  to  show  that  the  chim- 


NEW- YORK  PRACTICE  REPORTS.  40Y 

Biirnet  agt.  Kelly. 

ney  was  slightly  damaged ;  but  there  was  contradictory  evi- 
dence, whether  it  was  damaged  irl  setting  the  range  or  remov- 
ing it. 

The  defendant  proved  that  he,  being  the  owner  of  the  range, 
had  agreed  with  Reed,  the  tenant  of  the  plaintiff  of  the  prem- 
ises in  question,  to  sell  it  to  him  [Reed]  for  cash,  and  the  de- 
fendant was  to  set  it  for  Reed.  That  when  the  setting  was 
almost  finished,  Reed  said  he  would  go  out  and  get  the  money 
to  pay  for  it ;  that  he,  shortly  after,  returned,  and  said  he 
could  not  get  the  money ;  and  upon  the  defendant's  insisting 
upon  having  his  pay,  as  it  was  sold  for  cash,  Reed  falsely  as- 
serted that  he  was  the  owner  of  the  premises,  and  would  come 
to  New-York  the  next  day  and  pay  the  defendant.  Where- 
upon the  defendant  went  away,  and,  the  money  not  being  paid, 
the  defendant,  within  a  few  weeks,  went  to  the  house  in  ques- 
tion, and  finding  nobody  on  the  premises,  except  a  painter — 
(Reed  and  his  family  having  abandoned  the  house) — said  to  the 
painter,  (who  was  employed  by  the  plaintiff)  that  he  had  come 
for  his  range,  to  which  he  replied,  very  well.  The  defendant, 
accordingly,  entered  and  removed  the  range,  without  injuring 
the  house. 

The  court  charged  the  jury,  in  substance,  that  if  the  plaintiff 
was  in  possession  of  the  premises  in  question  at  the  time  of 
defendant's  entry,  that  was  enough  to  sustain  the  action  ;  and 
that  the  possession  of  the  painter  or  workman  employed  by 
the  plaintiff,  was  the  possession  of  the  plaintiff  himself,  and 
that  the  painter,  under  the  circumstances,  had  authority  to 
give  the  defendant  leave  to  enter  the  premises  without  becom- 
ing, by  that  act,  a  trespasser.  That  even  if  a  tenant's  term 
had  expired  by  surrender  or  otherwise,  a  fixture  belonging  to 
him  would  not  pass  to  his  landlord,  and  if  he  entered  to  take 
it  away,  the  landlord  might  sue  him  as  a  trespasser  for  the  en- 
try, but  could  not  recover  the  value  of  the  fixture  removed. 
That  the  range  in  question  was  a  fixture  which  the  tenant  had 
a  right  to  remove,  and  which  did  not  become  a  part  of  the 
realty,  or  pass  to  the  landlord.  That  if  the  sale  of  the  range 
was  made  for  cash,  and  if  the  defendant  had  delivered  it  sub- 
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ject  to  the  conditions  of  payment,  and  had  not  waived  that  con- 
dition, or  if  the  delivery  of  4he  range  had  been  procured  by 
Reed  by  fraudulent  representations,  then  the  title  to  the  range 
did  not  pass,  but  the  same  still  belonged  to  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  for  six  cents  dam- 
ages and  six  cents  costs,  which  the  court  directed  to  be  entered 
as  a  verdict  for  six  cents  damages. 

On  a  subsequent  day  the  plaintiff  moved  for  a  certificate,  that 
the  title  to  land  came  in  question  on  the  trial,  so  as  to  entitle 
him  to  costs. 

S.  JONES,  for  plaintiff". 

T.  JAMES  GLOVER,  for  defendant. 

MITCHELL,  Justice.  Spalbergh  agt.  Walrod,  (1  John.  Cases, 
162,  1799.)  Under  the  law  as  it  then  stood,  a  defendant  found 
guilty  in  an  action  of  trespass,  quare  clausum  fregit,  was  liable 
to  costs,  although  the  recovery  was  only  $10,  and  although  a 
count  for  assault,  &c.,  was  joined  with  the  other  count.  The 
act  then  in  force  allowed  costs  to  the  successful  party  in  any 
action  concerning  any  freehold  or  title  of  land.  (Laws,  1787 ; 
1  Greenleaf,  313,  §  41.) 

The  law  was  changed  in  1801,  (1  R.  L.  1801,  529,  §  4,) 
and  the  plaintiff  was  not  entitled  to  any  costs  in  a  personal  ac- 
tion prosecuted  in  the  supreme  court,  if  he  recovered  less  than 
$50,  \yjth  a  proviso  that  that  rule  should  not  apply  "  where 
the  freehold,  or  title  to  lands  or  tenements,  should  in  anywise 
come  in  question."  And  by  §  6,  (p.  530,)  if  the  recovery  was 
under  $5,  the  plaintiff  could  recover  no  more  costs  than  dam- 
ages, unless  the  judge  certified  that  the  freehold  or  title  to  the 
land  was  chiefly  in  question.  In  Heaton  agt.  Ferris,  (1  /.  R. 
146,  1806,)  it  was  held  that  the  title  came  in  question  when 
the  controversy  was,  whether  the  defendant  had  a  rig/it  of  way 
or  not  over  lands  admitted  to  be  the  plaintiff's,  (2  Caines, 
220,)  and  that  the  certificate  could  be  given  after  the  trial ;  or 
when  the  question  was  whether  the  defendant  had  a  right  by 
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prescription  to  overflow  the  plaintiff's  lands.    (Eustace  agt.  Tut- 
W,  2  J.  R.  185, 1807.) 

In  Sing  agt.  Jinnin,  (10  J.  R.  302,  1811.)  In  an  action  of 
trespass  quare  clausum  fregit,  in  the  common  pleas  court,  the 
defendant  pleaded  that  the  fences  were  insufficient,  and  it  was 
certified  that  the  trespass  was  not  wilful,  and  that  the  title  did 
not  come  in  question  ;  and  the  defendant  had  costs,  although  the 
plaintiff  recovered  $1  damages,  and  the  supreme  court  affirmed 
the  judgment. 

The  act  of  1813,  (1  R.  L.  p.  343-4,  §  4,)  left  §  4  as  before ; 
and  the  court  held  that  in  an  action  for  mesne  profits,  after  the 
trial  of  an  ejectment  suit,  the  title  did  not  necessarily  come  in 
question,  and  that  the  plaintiff  was  entitled  to  recover  from  the 
time  of  the  demise  laid  in  the  ejectment  suit,  and  only  need 
prove  his  title,  if  he  claimed  damages  for  occupation  prior  to 
that  time.  That  "if  the  plaintiff's  title  cannot  be  disputed,  it 
cannot  be  said  that  the  title  comes  in  question  within  the  sense 
of  the  term,  as  used  in  the  statute — which  must  mean  that  it 
was  controverted,  or  denied  by  the  defendant ;"  and  that,  with- 
out the  certificate  of  the  judge,  the  plaintiff  could  not  recover 
costs  if  he  recovered  less  than  $50.  (Jackson  agt.  Randall, 
11  J.  R.  405,  1814.) 

In  Tuncliff  agt.  Lawyer,  (3  Cow.  382,)  the  court  held  that 
it  was  enough,  to  entitle  the  plaintiff  to  full  costs,  that  the  de- 
fendant offered  evidence  pertinent  to  the  question  of  title,  al- 
though it  were  only  intended  to  make  out  a  RIGHT  by  prescrip- 
tion to  overflow  the  plaintiffs  lands.  (See  1  B.  if  P.  400.) 

In  Rogers  agt.  McGregor,  (4  Cow.  531,)  the  judge  certified 
that  the  title  to  land  came  in  question,  and  the  plaintiff  was 
held  entitled  to  single  costs. 

In  Hubbell  agt.  Rochester,  (8  Cow.  115,)  in  trespass,  for  cut- 
ting timber  on  wild  and  unoccupied  lands,  it  oecame  necessary 
for  the  plaintiff,  in  order  to  establish  a  constructive  possession 
in  himself,  to  show  his  title ;  but  the  defendant  admitted  the 
title  at  the  trial.  The  court  considered  that  it  was  necessary 
for  the  plaintiff  to  come  to  trial  prepared  to  prove  his  title,  and 
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that  the  defendant's  admission  at  the  trial  could  not  vary  the 
plaintiff's  right  to  costs ;  and  that  the  title  was  in  question. 

Radley  agt.  Brice,  (6  Wend.  539.)  Trespass  for  taking  tim- 
ber. The  defendant  gave  notice  of  justification,  and  endeavored 
to  prove  a  right  of  common  of  estovers  as  a  tenant.  The  plain- 
tiff was  held  to  be  entitled  to  full  costs. 

Brown  agt.  Majors,  (7  Wend.  495.)  The  case  of  Hubbett 
agt.  Rochester  was  explained ;  and  it  was  said  to  rest  on  the 
ground  that  the  lands  were  wild,  and  that  it  was  necessary  to 
show  title  in  order  to  establish  a  constructive  possession,  and 
that  the  plaintiff  could  not  have  sued  in  a  justice's  court.  But 
the  court  here  held,  that  the  plaintiff  being  in  possession  of 
a  small  lot  of  three-fourths  of  an  acre,  occupying  part  of  it  with 
buildings,  and  the  rest  of  it,  on  which  the  trespass  was  com 
mitted,  being  unenclosed,  and  not  used  for  any  purpose,  he  could 
not  recover  costs — not  recovering  more  than  $50  damages. 
In  this  case,  as  part  was  not  enclosed,  the  possession  of  that, 
probably,  was  shown  only  by  showing  title  in  it  in  common 
with  the  unoccupied  part-. 

Chandler  agt.  Dttane,  (10  Wend.  563.)  There  was  a  parol 
license  to  overflow  the  plaintiff's  lands  set  up,  but  not  a  claim 
of  right  to  continue  to  overflow  it.  It  was  held,  the  title  to 
lands  did  not  come  in  question,  and  the  plaintiff  could  not  re- 
cover costs.  "The  title  was  not  disputed,  still  the  plaintiff  may 
have  had  need  of  proving  his  title  :  his  possession  prior  to  the 
overflowing,  or  a  title  prior  to  that,  he  must  have  proved. 

Judges  of  Oneida  Common  Pleas  agt.  The  People,  (18  Wend. 
79.)  The  judgment  of  the  supreme  court,  in  granting  a  man- 
damus to  the  common  pleas  to  compel  them  to  vacate  an  order 
for  costs,  was  reversed;  but  only  on  the  ground  that  the  su- 
preme court  could  not  interfere  with  this  interlocutory  order  of 
the  common  pleas  by  mandamus.  The  decision  of  the  supreme 
court  is  authority,  except  on  this  point.  That  court  held,  that 
the  plaintiff,  having  proved  that  the  logs  in  question  belonged 
to  her,  and  were  delivered  to  the  defendant  to  be* sawed,  al- 
though she  chose  to  go  on  and  prove  afterwards  that  the  lands 
from  which  the  logs  were  cut  had  been  assigned  to  her  for  her 
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dower,  was  not  entitled  to  costs ;  and  that  the  title  to  land  did 
not  necessarily  come  in  question.  They  said  it  would  have 
come  in  question  if  the  defendant  had  claimed  title  under  the 
heir  at  law — then  the  widow  might  have  been  obliged  to  show 
the  assignment  of  dower  to  her ;  but  that  the  possession  of  the 
plaintiff  for  nine  years  was  enough,  without  showing  title. 

The  chancellor  doubted  the  correctness  of  this  decision ;  but 
the  decision  was  not  put  on  the  ground  taken  by  him.  (See 
p.  106.) 

People  ex  rel.  Fryer  agt.  JVeto-  York  Common  Pleas,  (18  Wend. 
579.)  A  defendant  setting  up  a  parol  license  to  enter  the  plain- 
tiff's lands  to  open  a  drain  through  it,  does  not  put  the  title  in 
question. 

Wickham  agt.  Seely,  (18  Wend.  649.)  The  plaintiff  sued  in 
trespass,  for  entering  his  unenclosed,  unoccupied,  and  uncultivated 
lot  of  land,  covered  with  water,  of  which  he  had  no  actual  pos- 
session, called  Wickham's  pond,  and  for  fishing  in  it.  The  de- 
fendant pleaded  a  license.  The  recovery  was  $45  for  the 
plaintiff;  and  it  was  held  that  the  defendant  was  entitled  to 
costs ;  and  that  costs  would  not  be  allowed  here,  merely  be- 
cause a  justice  might  not  have  had  jurisdiction  of  the  case ; 
but  that  the  title  did  not  come  in  question  on  a  plea  of  license, 
although  it  might  be  in  question  if  the  defendant  had  merely 
pleaded  not  guilty,  as  that  might  involve  denial  ofthe  title,  the 
lands  being  unoccupied. 

Ehle,  tfc.,  agt.  Quackenbos,  (6  Hill,  537.)  Trespass  in  a  jus- 
tice's court,  for  breaking  the  plaintiff's  close.  Defendant  gave 
notice  that  he  would  prove  that  he  was  in  occupation  under 
license  from  the  owner.  Plaintiffs  proved  their  possession,  and 
defendant  offered  to  show  that  he  lived  on  the  farm  at  the  time 
of  the  alleged  trespass,  and  did  for  some  time  before.  The 
justice  rejected  the  evidence,  on  the  ground  that  it  would  raise 
a  question  of  title.  .  His  judgment  was  reversed.  The  court 
said,  that  "  if  the  defendant  was  in  actual  possession,  as  he 
offered  to  show,  that  was  of  course  fatal  to  the  plaintiff's  ac- 
tion ;"  and  that  "  the  proposed  testimony  related  to  the  fact 
of  possession  irrespective  of  title,  and  should  have  been  re- 
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ceived."  "  The  term  title,  as  used  in  the  statute,  does  not  em- 
brace ihefact  of  possession,  nor  any  right  founded  on  posses, 
sion  alone."  "  It  is  limited  to  the  right  of  possession."  "  A 
question  of  mere  possession  is  not  one  of  title  ;"  that  "  the  jus- 
tice properly  received  evidence  tending  to  establish  the  plain- 
tiffs' possession;  but  he  erred  in  overruling  the  defendant's 
offer  to  disprove  what  the  plaintiffs  had  thus  attempted  to  es- 
tablish." 

Doolittk  agt.  Eddy,  (7  Barb.  74,)  decides,  that  if  there  be  a 
contract  for  the  sale  of  lands,  with  a  clause  that  the  vendor  may 
re-enter  on  any  default  of  payment — this  implies  that  the  vendee 
may  enter,  but  gives  him  only  a  license  to  enter,  not  a  right  to 
the  lands;  and  that,  on  any  default,  the  vendor  may  re-enter; 
and  that,  in  trespass  against  the  vendor  for  entering,  he  could 
show  this  right  to  enter,  and  that  the  title  to  lands  did  not 
come  in  question — the  plaintiff's  right  being  a  mere  license, 
revocable  on  any  default,  and  the  only  question  between  the 
parties  being,  whether  there  was  a  default  or  not. 

Dunckel  agt.  Farley,  (1  How.  180.)  Trespass  on  wild  lands ; 
plea,  not  guilty.  The  court  held  that,  under  this  plea,  the  de- 
fendant "  put  in  issue  not  o'nly  the  fact  of  the  trespass,  but  also 
the  title,  whether  freehold  or  possessory,  and  cited,  among 
other  cases,  Hubbett  agt.  Rochester,  (8  Cow.  115  ;)  'and  that  the 
title  to  land  was  thus  put  in  issue  by  the  pleadings.  The  cir- 
cuit judge  also  certified  that  the  title  came  in  question  on  the 
trial,  and  it  was  held  this  was  proper,  although  the  defendant 
admitted  the  title  when  the  plaintiff  was  about  to  prove  it. 

Burhans  agt.  Tibbitts,  (7  How.  74.)  Trespass  for  entering 
lands  and  taking  personal  property.  The  verdict  for  the  plain- 
tiff, fifty  cents  for  the  personal  property,  but  that  the  title  to 
the  lands  was  in  the  defendant.  It  was  held  that,  although 
the  title  to  lands  came  in  question,  yet,  as  that  title  was  found 
to  be  in  the  defendant,  he  should  not  pay,  but  should  recover 
costs,  although  the  plaintiff  on  the  other  issue  recovered  fifty 
cents. 

Launits  agt.  Barnum,  (4  Sand.  637.)  Trespass  for  injury  to 
a  house  : — answer,  setting  up  a  license  from  a  tenant: — reply, 
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that  the  tenant  had  no  right  to  give  consent.  Judgment  for 
plaintiff,  six  cents — the  tenant  not  having  such  right.  Held, 
that  the  plaintiff  was  not  entitled  to  costs ;  that  the  title  to 
lands  did  not  come  in  question,  although  a  right  to  give  a 
license  did. 

Qi-ReUly  agt.  Daviss,  (4  Sand.  722.)  Trespass  on  lands  :— 
answer,  contract  of  defendant  with  plaintiff  to  blast  rock  on 
the  lands  : — reply,  that  defendant  was  not  to  blast  unless  certain 
other  things  were  first  done  :  and  judgment  for  plaintiff  $49.33, 
because  those  things  were  not  done.  Defendant  had  costs.  It 
was  held,  the  title  was  not  put  in  question :  a  license  only  was 
set  up.  The  court  say,  the  fact  that  the  plaintiff's  lots  were 
vacant  and  unoccupied,  gives  him  no  right  to  costs.  The  rule 
on  which  he  relies  was  applied  to  wild  lands  under  the  old  sys- 
tem, of  pleading;  but  it  is  now  inapplicable,  because,  if  the  de- 
fendant do  not,  in  his  answer,  deny  the  plaintiff's  possession  or 
title,  he  need  give  no  proof  on  the  subject.  Here  neither  was 
denied  ;  so  that  no  proof  of  title  became  necessary  in  conse- 
quence of  the  land  being  unoccupied.  The  cases  cited  show, 
that  where  the  possession  of  wild  land  is  put  in  issue,  the  title 
is  also  in  issue ;  because  the  plaintiff,  to  show  possession,  must 
prove  his  title. 

Powell  agt.  Rust,  (1  Code  Rep.  JV*.  S.  172.)  Action,  tres- 
pass.:— answer,  that  defendant  conveyed  the  land  to  the  plain- 
tiff; but,  in  a  separate  instrument,  reserved  to  himself  shrub- 
bery, vines,  &c.  Reply.  The  court  held  the  issue  to  be, 
whether  the  vines  were  the  property  of  defendant  or  of  plain- 
tiff; and  that,  as  they  were  part  of  the  freehold,  it  was  a  ques- 
tion of  title  to  land. 

The  result  of  the  cases  seems  to  be,  that  imder  the  old  sys- 
tem of  pleading,  if  the  lands  were  wild,  the  plaintiff  could  not 
prove  his  possession  without  proving  his  title ;  and  that  there- 
fore the  title  to  the  land  would  be  in  controversy  in  the  case 
of  such  lands,  whenever  the  possession  was  in  controversy. 

But  if  the  lands  were  not  wild,  although  they  were  unoccu- 
pied, proof  of  title  would  not  be  necessary  in  proving  implied 
possession. 
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That,  under  the  old  system  of  pleading,  a  defendant  in  tres- 
pass put  in  issue  the  right  to  the  possession  as  well  as  the  fact 
of  possession ;  and,  because  the  right  was  thus»put  in  issue,  the 
title  to  the  land  was  in  question. 

But,  under  the  present  system,  nothing  is  in  issue  but  what 
the  answer  puts  in  issue  ;  and  if  it  does  not  put  in  issue  the 
right  to  the  possession,  but  only  the  fact  of  the  possession,  the 
title  to  the  land  is  not  in  question. 

If  the  answer  does  not  raise  the  question,  the  proofs  cannot; 
unless,  from  the  circumstances  of  the  case,  the  fact  of  possession 
could  not  be  proved  without  proving  a  right  to  the  possession. 

In  this  case  the  plaintiff,  in  his  complaint,  did  not  rely  on  his 
title  to  the  land,  but  on  his  possession  of  it  merely ;  and  that 
b.e  alleged  not  to  be  a  possession,  as  implied,  from  ownership, 
but  a  possession  in  fact  by  his  servants  in  his  employ. 

He  proved  such  a  possession,  showing  that  a  painter  had  re- 
ceived the  keys  of  the  house  from  him,  and  opened  the  house 
every  morning,  and  closed  it  every  evening.  This  proved  his 
possession  as  alleged  ;  and  although  he  also  showed  his  title- 
deeds,  that  was  superfluous ;  and  the  defendant  insisted  that 
they  should  not  be  introduced,  as  the  title  was  not  in  question. 
The  proof  of  a  title  not  necessary  for  the  plaintiff's  case,  not 
alleged  in  the  pleadings,  and  not  controverted  there,  and  not 
disputed  at  the  trial,  although  allowed  by  the  judge  ex  abun- 
danti  cautela,  that  the  plaintiff  might  be  allowed  to  make  his 
case  as  strong  as  possible,  should  not  be  allowed  to^give  the 
plaintiff  costs,  as  if  the  defendant  had  questioned  his  title  to 
the  lands. 

The  lease  to  Reed  was  not  questioned :  the  plaintiff,  as  his 
landlord,  claimed  the  range  which  he  had  put  in — and  the  de- 
fendant claimed  it  as  not  passing  to  the  landlord.  It  was  a 
question  whether  the  range  was  personal  or  real  property — not 
a  question  of  title  to  real  property. 

The  proof  by  the  plaintiff,  that  Reed  owned  other  real  estate 
than  the  locus  in  quo,  wras  offered,  to  show  that  Reed  did  not 
mean  to  say  that  he  owned  the  locus  in  quo,  but  the  other  land, 
and  so  to  excuse  the  alleged  false  representation,  by  which  he 
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obtained  possession  of  the  range  from  the  owner.  That  is  not  a 
case  of  title  to  lands  being  in  question  under  the  statute  as  to 
costs.  The  statute  means  a  contested  title  as  to  some  particu- 
lar lands,  which  ths  plaintiff  claims  title  to. 

I  must  decline  giving  a  certificate  that  the  title  to  lands  came 
in  question  on  the  trial. 


SUPREME  COURT. 

NANCY  HARRIS,  by  her  next  friend  ALVA  BABCOCK,  agt.  RALPH 
CLARK  and  others,  executors  of  SIDNEY  SMITH,  deceased, 
LEVI  HARRIS,  JOSIAH  C.  CADY,  an  infant,  and  others. 

The  special  term  of  this  court  has  no  power  or  jurisdiction  to  hear  and  decide 
a  motion  to  dismiss  an  appeal  taken  to  the  general  term,  from  an  order  made 
at  special  term.  Such  motion  can  only  be  heard  at  general  terra.  (Barnum 
agt.  Seneca  County  Bank,  6  How.  Pr.  R.  82.)  The  general  term,  how- 
ever, is  an  appellate  court,  and  stands  in  the  same  relation  to  the  special  term 
as  an  appellate  court  does  to  courts  of  original  jurisdiction.  (£  John.  R.  33-1, 
362,  &c.) 

The  348th  section  of  the  Code  allows  the  court,  or  &  judge  thereof,  in  his  dis- 
cretion, to  stay  proceedings  pending  an  appeal  without  security.  (8  How. 
Pr.  R.  49,  171,  173;  6  id.  367.)  And  there  is  a  manifest  impropriety  of  one 
justice  of  the  supreme  court,  sitting  in  special  term,  setting  aside  such  an 
order  made  by  another  justice  holding  the  panic  court.  It  is  made  the  duty 
of  the  court  that  grants  such  an  order,  staying  proceedings,  to  decide  the 
question  of  the  expediency  or  propriety  of  granting  it ;  and  it  must  be  pre- 
sumed that  the  court  has  done  its  duty  in  making  the  proper  investigation. 
Such  orders  are  not  appealable ;  and  it  was,  probably  intended,  by  the  Cramers 
of  the  present  system  of  practice,  to  leave  the  exercise  of  these  discretionary 
powers  somewhat  under  the  arbitrary  control  of  each  judge  who  should  be 
called  upon  to  exercise  them. 

An  order  staying  proceedings  may  be  granted  by  the  court,  on  application  ex 
parte,  without  notice,  and  without  service  of  any  papers.  A  justice  at  cham- 
bers is  limited  to  a  stay  of  twenty  days  ;  but  this  provision  has  no  application 
to  the  court. 

The  special  or  general  term*  of  the  supreme  court,  in  the  first  judicial  district, 
have  no  jurisdiction  to  hear  a  motion  in  an  action  triable  m  another  district. 
(See  Code,  §  401,  a*  amended  in  1S52.)  And  this  provision  is  applicable  to 
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an  equity  suit  commenced  in  the  late  court  of  chancery,  and  brought  into  the 
supreme  court,  and  transferred  to  a  county  other  than  the  city  and  county  of 
New-York,  by  force  of  the  provisions  of  the  47th  section  of  the  judiciary  act, 
1847,  (which  is  not  repealed  by  the  Code.)  Or,  what  is  equivalent,  the  court 
having  determined  that  the  suit  be  tried  in  a  foreign  county,  and  having  heard 
it  upon  the  pleadings  and  papers  filed  there,  and  made  a  final  decree  therein, 
the  latter  county  must  be  regarded,  for  all  purposes  of  motions  in  the  suit,  as 
the  county  where  the  action  is  triable 

Where  such  an  order  is  granted  by  the  special  term  in  the  first  district,  although 
void,  yet  the  party  against  whom  it  is  made  is  entitled  to  have  it  vacated. 
(6  Wend.  465.)  And  where  it  appears  that  the  party  in  favor  of  whom  it  is 
made  probably  presumed  (being  a  court  of  general  jurisdiction)  that  it  was 
effective  to  stay  proceedings,  they  will  not  be  held  in  contempt  (where  other- 
wise they  would)  for  not  complying  with  the  former  proceedings,  which  such 
an  order  was  intended  to  stay. 

Where  the  defendants,  on  the  30th  Sept.,  1854,  severally  appealed  to  the  general 
term  from  an  order  appointing  a  receiver,  and  for  an  accounting,  made  on  the 
24th  of  August  previous,  at  a  special  term  in  the  6th  district,  where  the  action 
was  held  to  be  triable,  by  serving  notices  of  appeal,  and  also  by  serving  an 
order  made  ex parte,  on  the  said  30th  Sept.,  at  special  term  in  New-York, 
staying  all  proceedings  until  the  decision  on  said  appeals.  And  on  the  27th 
Oct.,  prior  to  the  general  term  in  New- York,  where  said  appeals  had  been 
noticed  for  argument,  an  order  was  made  by  a  justice  of  the  6th  district,  stay- 
ing all  proceedings  on  said  appeals  for  twenty  days,  and  until  the  decision  of 
a  motion,  to  be  made  before  him  on  the  9th  Nov.  following,  for  an  order  staying 
proceedings *mtil  the  decision  of  a  motion  to  be  made  to  dismiss  the  appeals; 
and  also  a  notice  of  motion  for  an  order  staying  proceedings,  to  be  made  before 
him  on  said  9th  Nov. — said  order,  with  affidavits  and  papers  for  these  motions, 
being  served  on  the  defendants  prior  to  the  general  term, 

Held,  that  an  order  made  on  the  6th  Nov.,  by  the  general  term  in  New-York, 
staying  proceedings  until  the  hearing  and  decision  of  the  appeals  in  the  6th 
district,  was  a  nullity — for  the  reason  that  the  general  term  had  no  jurisdic- 
tion; and  it  was  irregularly  granted,  in  violation  of  the  order  of  the  justice 
made  in  the  6th  district,  staying  all  proceedings  upon  the  appeals,  until  the 
decision  of  a  motion  to  be  made  to  dismiss  the  appeals. 

The  order  of  a  judge,  staying  proceedings,  cannot  be  treated  as  a  nullity  on  the 
ground  that  it  was  improvidently  granted,  or  improperly  or  fraudulently  ob- 
tained. (4  Hill,  554;  5  id.  568.) 

And  an  order  made,  although  in  violation  of  one  of  the  standing  rules  of  court, 
cannot  be  disregarded  so  long  as  it  remains.  (3  Paige,  166.) 

And  an  ex  parte  order,  although  irregularly  obtained,  cannot  be  treated  as  a 
nullity  by  the  adverse  party.  (6  Paige,  371 ;  2  Wend.  625.) 

Chenango  Special  Term,  Nov.  28,  1854. 

MOTIONS  to  set  aside  appeals,  and  an  order  at  special  term ; 
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and  also  an  order  made  at  general  term  in  New-York ;  and  for 
attachments. 

In  1845,  the  plaintiff  filed  her  bill  before  the  chancellor,  in 
this  case,  praying  that  the  will  of  Sidney  Smith,  deceased,  be 
declared  void  ;  and  that  it  be  also  decreed  that  his  real  estate 
descended  to  his  heirs  at  law,  and  that  the  assets  be  distributed 
to  his  next  of  kin. 

This  court,  at  general  term,  declared  said  will  utterly  void 
as  to  both  the  real  and  personal  estate,  and  decreed  that  the 
real  estate  descended  to  the  heirs  at  law ;  that  the  defendant, 
Levi  Harris,  had  a  life  estate,  as  tenant  by  curtesy,  in  said  real 
estate,  and  that  the  personal  estate  be  distributed  among  the 
next  of  kin.  (See  this  case  reported,  3  Selden,  252.) 

A  reference  was  ordered,  and  a  final  decree  thereon  entered ; 
and  an  appeal  was  had  to  the  court  of  appeals,  and  the  decree 
of  the  supreme  court  affirmed. 

By  a  provision  of  the  decree  of  the  supreme  court,  any  of 
the  parties  were  at  liberty  to  apply,  on  the  foot  of  said  decree, 
for  further  direction  of  the  court ;  and  under  which  provision 
the  defendants',  executors,  petitioned  this  court,  at  special  term, 
for  leave  to  sell  certain  real  estate  in  Brooklyn,  stating  therein 
a  claim  made  by  the  defendant,  Levi  Harris,  against  said  exec- 
utors, amounting  to  upwards  of  $48,000. 

By  order  dated  Feb.  28,  1853,  made  in  Broome  county,  at 
special  term,  said  petition  was  granted,  on  notice  to  all  the 
parties,  no  one  appearing  to  oppose,  and  the  decree  of  the  su- 
preme court,  before  made  in  this  cause,  was  thereby  modified. 

Afterwards,  at  a  special  term,  held  on  the  first  Monday  of 
October,  1853,  a  petition  was  presented  by  the  plaintiff,  and 
the  defendant,  Levi  Harris,  on  due  notice  to  all  the  parties, 
and,  without  objections  from  any  of  the  parties,  an  order  then 
made,  modified  the  decree  in  this  case,  fixing  the  interest  of 
the  several  parties. 

Afterwards,  at  the  general  terra,  held  in  Chenango  in  Janu- 
ary, 1854,  the  defendants,  executors,  petitioned  that  said  order, 
made  at  special  term,  might  be  adopted  at  said  general  term. 
The  said  motion,  rit  general  term,  was,  on  notice  to  all  the  par- 
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ties ;  and  the  supreme  court,  at  general  term,  adopted  the  order 
made  at  the  special  term,  adjusting  the  rights  of  the  parties. 
There  had  been  a  previous  accounting  before  the  master,  and 
the  original  decree  was  modified,  so  that  $30,000  was  to  be 
pai'd  to  the  plaintiff,  and  also  to  the  infant  defendant,  Cady ; 
and  the  defendant,  Levi  Harris,  was  to  receive  the  residue  of 
the  estate.  The  said  defendant,  Levi  Harris,  moved  this  court, 
at  special  term,  in  Tompkins  county,  on  the  24th  of  August 
last,  that  a  receiver  be  appointed  of  the  property  in  the  hands 
of  said  executors,  and  for  an  accounting.  The  court,  on  said 
24th  of  August,  made  an  order  appointing  a  receiver,  and 
directing  an  accounting  before  William  N.  Mason,  Esq.,  special 
county  judge  of  Chenango  county,  as  referee.  Said  referee 
summoned  the  defendants,  the  executors,  to  attend  on  the  ac- 
counting before  him  on  the  3d  of  October,  1854,  which  sum- 
mons was  served  on  the  13th  of  September  previous  thereto. 
Said  defendants,  executors,  neglected  to  appear  before  the 
referee  on  the  return  day  of  said  summons.  On  the  30th  of 
September,  said  executors,  and  the  guardian  of  the  defendant, 
Josiah  C.  Cady,  severally  appealed  to  the  general  term  from 
said  order  of  the  24th  of  August,  directing  the  appointment  of 
a  receiver,  and  an  accounting,  by  serving  notices  of  appeal,  and 
also  by  serving  an  order,  made  ex  parte  on  said  30th  of  Sep- 
tember, at  special  term  in  New-  York,  Justice  CLERKE  presiding; 
which  order  directed  a  stay  of  all  proceedings  until  the  hearing 
and  decision  of  said  appeals  ;  and  said  executors  and  said  guar- 
dian served  notices  of  argument  of  said  appeals,  to  be  had  at 
the  general  term  in  the  city  of  New- York,  on  the  6th  day  of 
November  then  following. 

On  the  27th  day  of  October,  prior  to  said  November  general 
term,  Justice  MASON  made  an  order  staying  all  proceedings  on 
said  appeal  to  the  general  term  for  twenty  days,  and  until  the 
decision  of  a  motion  to  be  made  before  him  on  the  9th  of  No- 
vember following,  for  an  order  staying  proceedings  until  the 
decision  of  these  motions.  Said  order  of  Justice  MASON  of  the 
27th  of  October,  with  affidavits  and  papers,  were  served  for 
these  motions,  and  also  a  notice  of  motion  for  an  order  staying 
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proceedings  to  be  made  before  said  justice  at  his  chambers  at 
Hamilton,  in  Madison  county,  on  the  9th  day  of  November, 
1854 ;  when  Justice  MASON  made  a  peremptory  order,  staying 
all  proceedings  until  the  decision  of  a  motion  to  set  aside  the 
said  appeals. 

The  defendants,  the  executors,  moved  on  said  appeals  for 
argument,  at  the  general  term  held  in  New-York  on  the  6th 
day  of  November,  1854,  when  the  defendant,  Levi  Harris,  by 
his  counsel,  claimed,  among  other  objections,  that  the  general 
term  in  New- York  were  prohibited  by  the  Code  from  hearing 
said  appeals,  and  the  general  term,  after  hearing  arguments  of 
counsel,  "ordered  that  the  hearing  of- said  appeals  be,  for  the 
present,  postponed ;  and  that  the  said  appeals  be  heard  in  the 
sixth  judicial  district,  before  some  general  term  to  be  held  in 
and  for  said  district;"  "and  further,  ordered  that  all  proceed- 
ings upon  or  under  the  said  order  of  the  24th  of  August  last, 
which  is  so  appealed  from  as  aforesaid,  be,  and  the  same  are 
hereby  stayed,  until  the  hearing  and  decision  of  the  said 
appeals." 

The  grounds  of  these  motions,  to  set  aside  said  appeals,  and 
to  set  aside  said  orders  made  at  special  and  at  general  term  in 
New- York,  and  for  attachments  against  the  defendants,  the 
executors,  further  appear  in  the  opinion  of  the  court. 

HENRY  R.  MvoATT,/or  defendant,  Levi  Harris. 
PHILO  GRiDLEY,/or  defendants,  executors. 
AUGUSTUS  SCHELL,  for  guardian  of  Cady. 
BENJAMIN  F.  REXFORD, /or  plaintiff. 
SAMUEL  S.  BowNE,/or  guardian  of  Lucy  Harris. 

MASON,  Justice.  As  to  the  motion  to  dismiss  appeal  from 
the  order  made  at  the  Ithaca  special  term  on  the  24th  of  Au- 
gust, 1854,  I  am  entirely  satisfied,  after  a  careful  examination 
of  the  question,  that  the  motion  must  be  denied,  without  con- 
sidering the  merits  of  the  motion,  for  the  reason  that  this  mo- 
tion should  be  made  at  the  general  term,  and  cannot  with  any 
propriety  be  heard  at  special  term — conceding  that  the  special 
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term  has  jurisdiction  to  entertain  such  a  motion,  which  I  am 
well  satisfied  the  special  term  does  not  possess.  I  have  not 
been  abk  to  find  any  decision  holding  that  an  inferior  tribunal 
possesses  the  power  to  dismiss  an  appeal  taken  from  its  own 
order  or  judgment,  and  I  venture  to  say  no  such  case  can  be 
found  in  the  books.  Such  power,  possessed  by  the  special 
term,  would  be  subversive  of  the  jurisdiction  of  the  general 
term ;  for,  if  the  exercise  of  such  power  was  allowed  by  the 
special  term,  a  party  might  always  be  deprived  of  the  right 
of  appeal  by  the  successive  erroneous  decisions  of  the  tribunal 
whose  judgment  he  is  seeking  to  review. 

This  question  was  fully  considered  by  the  late  Justice  SILL, 
in  the  case  of  Barnum  agt.  The  Seneca  County  Bank,  (6  How. 
Pr*  R.  82,)  where  a  motion  was  made  before  him,  sitting  at 
special  term,  to  dismiss  an  appeal,  taken  to  the  general  term, 
from  an  order  made  in  the  circuit  court,  in  w^hich  he  came  to  the 
conclusion  that  such  a  motion  could  not  be  heard  at  special 
term,  but  must  be  heard  at  general  term.  The  case  is  well 
considered,  and  is  an  authority  in  point  against  the  present  mo- 
tion to  dismiss  the  appeal  from  the  order  of  the  24th  ot  August, 
1854.  This  is  the  only  reported  case  which  I  have  been  able 
to  find  under  the  present  system.  The  general  term,  however, 
is  an  appellate  court,  and  stands  in  the  same  relation  to  the 
special  term  as  an  appellate  court  does  to  courts  of  original 
jurisdiction.  The  case  of  Yates  agt.  The  People,  (6  Johns.  R. 
334,  362,  363,  364,  366,  367,  368,)  is  an  authority  against  the 
power  of  the  special  term  hearing  such  a  motion. 

This  motion  to  dismiss  the  appeal  is  therefore  denied,  but 
without  prejudice  to  any  application  which  may  be  made  at  the 
general  term  to  dismiss  this  appeal. 

The  next  question  which  I  propose  to  consider,  is  the  motion 
to  set  aside  the  order  of  the  special  term  in  New-York,  made 
on  the  30th  day  of  September  last,  staying  all  proceedings  un- 
der the  order  of  the  24th  of  August,  1854,  until  the  hearing  of 
the  appeal  from  the  said  order.  It  is  insisted  that  this  order 
staying  proceedings  should  be  set  aside,  because  the  same  was 


NEW- YORK  PRACTICE  REPORTS.  421 

Nancy  Harris,  &c.,  agt.  Ralph  Clark  and  others,  &c. 

improvidently  granted,  without  requiring  anj  undertaking  on 
the  appeal. 

The  answer  to  this  objection  is,  that  the  348th  section  of 
the  Code  allows  the  court,  or  a  judge  thereof,  in  his  discretion, 
to  stay  proceedings,  pending  the  appeal,  without  security. 
(8  How.  Pr.  R.  49 ;  8  id.  171,  173 ;  6  id.  367.)  And  there  is 
a  manifest  impropriety  of  one  justice  of  the  supreme  court,  sit- 
ting in  special  term,  setting  aside  such  an  order,  made  by  an- 
other justice  holding  the  same  court.  It  is  made  the  duty  of 
the  court  that  grants  such  an  order  to  stay  proceedings,  to  de- 
cide the  question  of  the  expediency  or  propriety  of  granting 
the  order ;  and  we  must  presume  that  the  court  has  done  its 
duty  in  making  the  proper  investigation ;  and,  as  we  have  said, 
there  is  a  most  manifest  impropriety  of  one  special  term,  sitting 
in  another  district,  and  held  by  another  justice,  setting  aside  an 
order  of  another  special  term,  solely  upon  the  ground  that  the 
discretion  vested  in  the  court  by  the  statute  has  been  unwisely 
exercised ;  and,  indeed,  I  very  much  doubt  the  right  to  interfere 
in  such  a  case.  Such  orders,  resting  in  discretion,  are  not  ap- 
pealable ;  and  I  am  inclined  to  think  that  the  framers  of  our 
present  system  of  practice,  intended  to  leave  the  exercise  of 
these  discretionary  powers  somewhat  under  the  arbitrary  con- 
trol of  each  judge  who  should  be  called  upon  to  exercise  these 
powers. 

This  was  so  under  our  former  system  of  practice  ;  and,  as  it 
is  made  the  duty  of  the  judge  to  decide  this  question  of  expe- 
diency, in  the  exercise  of  a  discretionary  power  conferred  upon 
him,  it  would  be  clearly  improper  for  another  justice  to  reverse 
his  decision,  and  set  aside  his  order,  because  he  should  be  of 
opinion  that  the  exercise  of  this  power  had  not  been  wisely 
administered  by  such  judge. 

Secondly.  It  is  objected,  that  this  order  staying  proceedings 
is  invalid,  and  should  be  set  aside,  because  it  was  granted  ex 
parte,  without  notice.  There  is  no  doubt  of  the  power  of  the 
court  to  grant  such  an  order  staying  proceedings,  on  the  ex 
parte  application  of  the  party. 

The  power  of  a  justice  of  the  court  at  chambers  is  limited  to 
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a  stay  of  twenty  days  in  all  these  ex  parte  orders,  staying  pro- 
ceedings ;  but  this  provision  has  no  application  to  the  court. 

Thirdly.  It  is  claimed  that  this  order  is  invalid,  because  no 
papers  have  been  served  with  the  order  on  which  the  same 
was  founded.  The  answer  to  this  objection  is,  that  the  prac- 
tice does  not  require  the  papers,  on  which  such  an  order  is 
founded,  to  be  served. 

The  405th  section  of  the  Code,  requiring  the  affidavit,  or  a 
copy  thereof,  to  be  served  with  the  order,  h^s  no  application 
to  an  order  staying  proceedings.  It  only  applies  to  orders  en- 
larging the  time  within  which  proceedings  in  the  action  must 
be  had. 

Fourthly.  It  is  claimed,  and  insisted,  that  this  order  of  the 
special  term,  staying  proceedings,  is  invalid,  and  should  be  set 
aside  ;  because  the  special  term  in  the  first  judicial  district  had 
no  jurisdiction  to  entertain  such  a  motion  in  this  suit,  and  grant 
such  an  order.  This  objection  involves  a  question  of  jurisdic- 
tion, which  we  cannot,  if  we  would,  avoid  considering. 

This  suit  is  one  purely  of  equitable  jurisdiction.  It  was 
commenced  in  1845,  by  bill  filed  beiore  the  chancellor,  in  the 
late  court  of  chancery  ;  and,  while  the  suit  was  pending  in  that 
court,  it  had  no  venue  or  local  place  of  trial.  It  was  transferred, 
by  the  constitution,  into  the  present  supreme  court,  and  its  situ- 
ation remained  the  same.  This  was  the  situation  of  all  suits 
in  equity  pending  on  the  first  Monday  of  July,  1847,  when  the 
present  court  took  the  place  and  jurisdiction  of  the  old  courts. 

The  legislature,  to  avoid  this  difficulty,  provided  for  the  case 
by  the  47th  section  of  the  judiciary  act,  by  declaring  that  such 
suits  in  equity  shall  be  tried  in  the  county  where  the  court  shall 
direct.  (Laws  0/1847,  p.  333,  §  47.) 

It  appears,  by  the  papers  before  me  on  this  motion,  that  the 
papers  in  this  suit  were,  by  order,  duly  transferred  to  the  clerk's 
office  of  the  county  of  Chenango,  from  the  office  of  the  clerk 
of  the  court  of  appeals ;  and  that,  in  January  term,  1851,  the 
cause  was  brought  to  trial  in  the  county  of  Chenango,  and  a 
final  decree  made  therein — a  decretal  order  and  a  reference 
therein  having  been  previously  made  at  the  November  term, 
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1848.  That  appeal  was  taken  from  the  final  decree  to  the 
court  of  appeals,  and  the  decree  of  the  supreme  court  was 
affirmed  on  such  appeal.  It  does  not  appear  that  there  has 
been  any  formal  order  made  in  the  cause,  that  the  same  be  tried 
in  the  county  of  Chenango ;  but  it  seems  to  me,  that  as  the 
papers  in  the  suit  have  been  transferred  by  the  order  of  the 
court  from  the  clerk's  office  of  the  court  of  appeals  to  the  clerk's 
office  of  the  county  of  Chenango,  and  the  cause  was  brought  to 
trial,  and  a  final  decree  made  therein,  in  the  county  of  Che- 
nango, that  this  must  be  regarded,  to  all  intents  and  purposes, 
as  equivalent  to  an  order  that  the  cause  be  tried  in  that  county. 
The  court  could  not  very  well  hear  the  cause  and  make  a  final 
decree  therein  in  that  county,  without,  in  effect,  virtually  de- 
termining that  the  cause  be  heard  in  that  county. 

The  Code  has  not  repealed  this  47th  section  of  the  judiciary 
act.  There  is  no  provision  in  the  Code,  fixing  and  determining 
a  place  of  trial  for  these  old  equity  suits,  which  were  pending 
in  the  court  of  chancery  on  the  first  Monday  of  July,  1847. 
Nor  is  there  any  provision  in  the  Code  by  which  the  court  is 
authorized  to  designate  the  county  in  which  they  shall  be 
brought  to  trial. 

The  468th  section  of  the  Code  repeals  all  statutory  provisions 
inconsistent  with  that  act. 

This  47th  section  of  the  judiciary  act,  however,  is  not  incon- 
sistent with  any  provision  of  the  Code ;  and,  by  the  express 
provision  in  §  469  of  the  Code,  the  former  practice,  when  con- 
sistent with  the  provisions  of  the  Code,  is  continued. 

The  court  having  determined  that  this  suit  be  tried  in  Che- 
nango, and  having  heard  it,  and  made  a  final  decree  therein,  I 
think,  for  all  the  purposes  of  motions  in  the  suit,  we  must  re- 
gard that  as  the  county  in  which  the  action  is  triable. 

Now,  by  the  amendment  of  1852  to  the  401st  section  of  the 
Code,  it  is  expressly  declared,  that  "no  motion  can  be  made  in 
the  first  district,  in  actions  triable  elsewhere."  f\ 

This  amendment  of  section  401  was  made,  I  have  no  doubt, 
to  relieve  the  justices  of  that  district  from  all  motions  in  ac- 
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tions  which  were  not  triable  before  them ;  and  as  to  those  ac- 
tions, the  motions  in  them  must  be  made  in  the  first  district. 

The  section  also  declares,  that  motions  must  be  made  in  the 
district  in  which  the  action  is  triable.  This  action  being  triable, 
as  we  have  seen,  in  the  sixth  judicial  district,  all  motions  in  the 
suit  ate,  by  the  express  requirements  of  §  401,  to  be  made 
within  that  district,  or  in  a  county  adjoining  that  in  which  the 
action  is  triable.  There  is  also  an  express  negative  upon  the 
power  of  the  courts  in  the  first  district,  to  entertain  motions  in 
actions  triable  in  any  other  county  than  the  city  and  county  of 
New- York.  The  language  of  the  statute  is,  "no  motion  can  be 
made  in  the  first  district :,  in  actions  triable  elsewhere." 

This  is  a  prohibition  upon  the  courts  of  the  first  district,  from, 
hearing  motions* in  suits  triable  elsewhere.  It  is  an  express 
limitation  of  their  powers  to  hear  motions,  confining  their  juris- 
diction to  suits  triable  in  that  district.  It  cannot  be  seriously 
contended,  that  this  suit  can  be  said  to  be  triable  in  the  first 
'district,  after  the  pleadings  and  papers  in  the  suit  have  all  been 
transferred  to  the  county  of  Chenango,  and  the  cause  has  been 
tried  in  that  county,  and  a  final  decree  made  therein  ;  and  that, 
too,  under  a  statute  which  authorized  the  court  to  direct  the 
county  in  which  it  should  be  tried. 

If  I  am  correct  in  the  conclusions  arrived  at,  it  follows  that 
Justice  CLERKE,  holding  a  special  term  in  the  first  district,  had 
no  jurisdiction  to  entertain  any  motion  in  this  suit,  and  conse- 
quently his  order  staying  proceedings  is  void,  and  must  be  set 
aside.  (6  Paige  R.  371 ;  5  Hill  R.  568;  4  How.  Pr.  R.  430.) 

Although  void,  the  plaintiff  is  entitled  to  have  it  vacated. 
(Striker  agt.  Mott,  6  Wend.  R.  465.) 

It  was  said  by  the  counsel  for  the  defendants,  (executors,) 
on  the  argument  of  this  motion,  that  by  §  401  of  the  Code,  a 
justice  of  the  supreme  court  could  make  a  chamber  order  stay- 
ing these  proceedings,  and  that  any  justice  in  the  state  could 
make  such  order ;  and  that  it  was  no  objection  that  the  order 
was  made  by  Justice  CLERKE,  sitting  in  special  term. 

There  is  no  doubt  that  any  justice  of  the  supreme  court  at 
chambers  could  make  such  an  order,  staying  proceedings,  on 
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notice  given  to  the  adverse  party.  It  does  not  follow,  how- 
ever, that  a  special  term  can  make  such  an  order  in  any  part 
of  the  state.  The  powers  of  a  special  term  are  distinct,  and 
so  are  the  powers  of  a  justice  of  the  supreme  court  at  chambers. 

The  answer  to  this  argument  is,  that  the  order  made  by  Jus- 
tice CLERKE,  in  special  term,  was  an  order  of  the  court.  He 
did  not  assume  to  make  a  chambers'  order ;  and  his  order  made 
at  special  term,  purporting  upon  its  face  to  be  an  order  of  the 
court,  can  derive  no  support  from  the  fact  that  the  judge  hold- 
ing the  court  could  have  made  a  valid  chamber  order  out  of 
court,  staying  these  proceedings.  It  is  sufficient  to  say,  that  it 
will  be  time  enough  to  consider  the  validity  of  such  an  order, 
made  at  chambers,  when  it  shall  be  made.  It  could  not  be 
made  ex  parte  for  a  longer  period  than  twenty  days. 

But,  as  to  the  motion  for  an  attachment  against  the  defend- 
ants, Ralph  Clark  and  Eneas  P.  Clark,  as  for  a  contempt  in 
not  obeying  the  order  of  August  24,  1854,  and  the  summons 
of  the  referee  under  that  order,  I  am  of  opinion  that  the  same 
should  be  denied,  for  the  reason  that  the  said  defendants  omit- 
ted to  comply  with  that  order  and  summons,  I  presume,  under 
the  impression  that  the  order  made  by  Justice  CLERKE  in 
special  term,  was  effective  to  stay  proceedings  upon  that  order. 
At  any  rate,  it  is  but  charitable  to  presume  that  they  regarded 
that  order  as  relieving  them  from  the  duty  of  complying  with 
the  order  of  August  24th.  And  as  this  was  an  order  of  a  court 
of  general  jurisdiction,  they  might  well  presume  that  the  court 
had  authority  to  make  such  an  order. 

The  order  made  in  general  term,  in  the  first  judicial  district, 
on  the  6th  day  of  November  last,  staying  all  proceedings  upon 
and  under  said  order  of  August  24th,  until  the  decision  of  the 
appeal  from  said  order,  is,  for  the  reasons  above  stated,  also 
void,  and  must  be  set  aside  for  the  same  reasons  assigned  against 
the  order  made  at  special  term  in  that  district. 

This  order  of  the  general  term  must  be  set  aside  for  another 
reason :  it  was  irregularly  obtained  and  granted,  in  violation 
of  the  order  of  Justice  MASON,  staying  all  proceedings  upon 
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the  appeal  from  the  said  order  of  August  24th,  until  the  de- 
cision of  a  motion  to  be  made  to  dismiss  said  appeal. 

This  order  of  Justice  MASON  was  made  upon  the  proper  affi- 
davits and  motion  papers,  accompanied  with  a  notice  of  motion 
to  dismiss  the  appeal ;  and  there  can  be  no  doubt  but  a  cham- 
ber order,  granted  by  any  justice  of  the  supreme  court,  was 
effectual  to  stay  the  proceedings  on  the  appeal,  until  the  de- 
cision of  the  motion  to  dismiss  the  appeal. 

A  nisi  order  was  granted,  peremptorily  staying  the  proceed- 
ings to  a  given  day,  which  was  not  more  than  twenty  days,  and 
requiring  the  defendants,  the  executors,  to  show  cause  before 
him,  on  that  day,  why  the  said  order  should  not  be  continued, 
staying  the  proceedings,  till  the  decision  of  the  motion :  and 
on  the  day  for  showing  cause,  the  order  was  made,  peremptory, 
staying  the  proceedings  until  the  decision  of  the  motion. 

This  first  order  was  duly  served  upon  the  defendants'  attor 
ney,  requiring  the  defendants  to  show  cause ;  and,  upon  the 
day  for  showing  cause,  the  defendants  appeared,  and  showed, 
for  cause,  a  protest  against  the  jurisdiction  of  Justice  MASON  to 
grant  an  order  staying  proceedings  on  said  appeal.  I  have  not 
been  able  to  discover  any  defect  or  want  of  jurisdiction  in  a 
justice  of  the  supreme  court  to  stay  proceedings  on  appeal  from 
an  order  in  that  court,  until  the  decision  of  the  motion  to  be 
made  to  dismiss  the  appeal ;  and,  as  no  ground  of  objection  to 
his  jurisdiction  to  make  such  order  was  stated,  I  presume  none 
could  be  raised.  It  certainly  is  no  objection  to  his  jurisdiction 
to  grant  that  order,  that  the  notice  of  motion  upon  which  the 
order  was  granted,  was  for  a  special  term  of  the  supreme  court, 
instead  of  a  general  term.  If  it  be  conceded  that  the  special 
term  had  no  jurisdiction  to  make  an  order  dismissing  the  appeal, 
that  would  not,  in  any  manner,  render  the  order  staying  pro- 
ceedings upon  the  motion  papers  invalid.  It  might  be  a  good 
cause  for  an  application  to  set  aside  the  order,  but  it  certainly 
could  not  affect  the  validity  of  the  order  itself. 

The  order  of  a  judge  staying  proceedings,  chnnot  be  treated 
as  a  nullity  on  the  ground  that  it  was  irnprovidently  granted, 
or  improperly  or  fraudulently  obtained  from  him.  (4  Hill  R. 
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554 ;  5  id.  568.)  And  an  order  made,  although  in  violation 
of  one  of  the  standing  rules  of  court,  cannot  be  disregarded  so 
long  as  it  remains.  (3  Paige,  166.)  And  an  ex  parte  order, 
although  irregularly  obtained,  cannot  be  treated  as  a  nullity  by 
the  adverse  party,  (6  Paige,  371 ;)  and  until  the  vacatur  of  an 
order  staying  proceedings  in  the  cause,  it  was  irregular,  to  say 
the  least,  to  proceed  in  the  cause.  (2  W.  R.  625.)  And  the 
consent  or  leave  of  the  court,  allowing  the  party  to  disregard 
the  order  and  proceed  in  the  cause,  does  not  cure  the  irregu- 
larity. (2  W.  R.  625.  See  p.  626.)  The  defendants  having 
moved  on  their  appeal,  and  obtained  this  order  in  direct  viola- 
tion of  the  order  staying  proceedings,  the  plaintiff  is  entitled, 
as  a  matter  of  right,  to  have  the  same  set  aside  as  irregularly 
granted,  without  inquiring  as  to  the  merits  of  the  matter  at  all. 

As  to  the  motion  for  an  order  that  an  attachment  issue  against 
Ralph  Clark  and  Eneas  P.  Clark,  for  a  contempt  in  disobeying 
the  order  of  Justice  MASON,  staying  proceedings  on  the  said 
appeal,  I  am  of  opinion  that  the  motion  should  be  denied,  for 
the  reason  that  it  does  not  appear  that  they  ever  directed  their 
attorney,  Treadwell,  to  proceed  and  bring  on  the  said  appeal. 
They  certainly  cannot  be  presumed  to  have  directed  their  at- 
torney to  disregard  said  order,  nor  can  we  presume  that  any 
illegal  act  of  their  attorney,  in  conducting  the  suit,  has  their 
sanction,  unless  it  be  expressly  proved  that  they  approbated 
or  directed  it.  In  a  proceeding  against  them,  as  for  a  con- 
tempt, they  ape  entitled  to  the  presumption  of  innocence  in 
their  favor,  and  the  party  must  prove  them  guilty. 

The  order  to  be  entered  in  this  cause  will  be,  that  the  mo- 
tion to  dismiss  the  appeal  is  denied,  without  costs  and  without 
prejudice.  That  the  motion  to  set  aside  the  order  of  the  special 
term,  staying  proceedings  on  the  order  of  August  24th,  1854, 
is  granted,  without  costs.  That  the  motion  to  set  aside  the 
order  of  the  genera]  term  of  the  6th  of  November,  to  the  same 
effect,  is  granted,  with  $10  costs  of  the  motion. 
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When  a  fund  in  litigation  has  been  brought  into  court,  and  the  defendant,  on 
the  coming  in  of  his  answer,  admits  therein  that  a  part  of  the  fund  is  due  to 
the  plaintiff,  disputing  his  claim  to  the  residue,  the  court  may  order  the  part 
so  admitted  to  be  due  to  the  plaintiff",  to  be  paid  over  to  him,  without  prejudice 
to  his  further  claims. 

The  circumstance  that  the  defendant  has,  both  before  and  since  the  action  was 
brought,  offered  to  pay  to  the  plaintiff  the  sum  so  admitted  to  be  due,  (pro- 
vided he  would  accept  it  in  full  satisfaction,)  or  that  he  has  offered  to  allow 
judgment  to  be  taken  for  that  sum,  is  no  reason  for  refusing  such  an  order. 

Where  a  defendant,  who  is  insolvent,  or  unable  to  make  present  payment,  makes 
an  offer  to  suffer  judgment  to  be  taken  pursuant  to  §  385  of  the  Code,  or  makes 
the  like  offer  in  his  answer,  the  court  will  be  careful  not  to  substitute  an  order 
that  he  pay  the  money  (under  §  244)  to  be  enforced  by  an  attachment  for  con- 
tempt, and  taking  of  his  body,  in  the  place  of  an  ordinary  judgment  and  exe- 
cution. The  legislature  did  not  intend  (by  authorizing  the  court  to  grant  an 
order  requiring  a  defendant  to  pay  the  part  of  the  plaintiff's  claim  which,  by 
his  answer,  he  admits  to  be  due)  to  introduce  imprisonment  for  debt,  if  the 
debtor  was  not  able  to  pay.  But  where  the  money  is  in  court,  and  where  the 
defendant  admits  the  sum  due,  and  offers  to  pay  it,  no  such  reason  exists,  and 
the  order  should  be  granted. 

Whether,  on  an  appeal  from  such  an  order,  the  general  term  will  review  the  dis- 
cretion exercised  at  special  term,  in  respect  to  the  terms  or  conditions  upon 
which  such  order  should  be  granted,  where  no  right  of  the  appellant,  and  no 
rule  of  law  is  violated  Quere  ?  It  seems  not. 

General  Term,  January,  1855. 

INGRAHAM,  First  Judge ;  DALY  and  WOODRUFF,  Judges. 

Appeal  from  an  order  at  special  term,  directing  the  payment 
to  the  plaintiff  (out  of  moneys  in  court)  of  the"  sum  admitted  by 
the  defendant  to  be  due  and  payable. 

,  for  defendant. 


-,  for  plaintiff'. 


By  the  court — WOODRUFF,  Judge.     The  complaint  herein  is 
filed  to  recover  from  the  defendant  a  large  sum  of  money 
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alleged  to  have  been  received  by  the  defendant,  as  agent  for 
the  plaintiff;  and,  an  injunction  having  been  granted  to  restrain 
the  disposition  of  the  specific  fund  in  the  defendant's  hands, 
or  in  the  hands  of  his  banker,  the  defendant  himself  moved  for 
and  obtained  an  order,  in  pursuance  of  which  the  money  held 
under  injunction  was  brought  into  court,  and  deposited  in  the 
New- York  Life  and  Trust  Company,  to  abide  the  further  order 
of  the  court. 

Upon  the  coming  in  of  the  answer,  the  plaintiff  applied  at 
special  term  before  the  first  judge,  and  obtained  an  order,  upon 
motion,  directing  the  payment  to  the  plaintiff  of  the  sum  of 
$2,675.34  out  of  the  money  so  brought  into  court.  This  mo- 
tion was  founded  upon  the  provisions  of  §  244,  sub.  5,  of  the 
Code  of  Procedure ;  and,  from  the  order  so  made,  the  defendant 
appeals. 

I  concur  with  the  first  judge  in  the  propriety  of  making  the 
order,  upon  the  plain  and  unqualified  admissions  in  the  defend- 
ant's answer.  The  plaintiff  claims  the  proceeds  of  a  sale  of 
his  ship,  made  in  China.  The  defendant  sets  up  a  sale  of  the 
ship  at  San  Francisco  for  a  less  sum, — admits  that  the  plaintiff 
is  entitled  to  the  proceeds  of  that  sale,  and  denies  that  the 
plaintiff  has  any  interest  in  the  sale  in  China,  (which  he  avers 
was  made  for  the  account  of  the  San  Francisco  purchaser.) 
And  the  defendant  annexes  to  his  answer  a  statement  of  his 
account  with  the  plaintiff,  crediting  to  him  the  proceeds  of  the 
sale  at  San  Francisco,  and  charging  him  with  all  the  remit- 
tances, and  all  his  own  claims  for  commissions,  and  matters  of 
set-off,  and  by  his  sworn  answer  declares  it  to  be  a  "  full,  ac- 
curate, and  true  account,"  &c.,  and  that  account,  in  v«ry  terms, 
states  that  the  "  balance  due  W.  H.  Merritt  (the  plaintiff)  is 
$2,675.34,  and  again,  in  his  answer,  he  denies  that  any  greater 
sum  than  $2,675.34  is  due  to  the  plaintiff. 

Now,  however  much  the  parties  differ  in  relation  to  the  other 
matters  stated  in  the  complaint  and  answer  respectively,  it  is 
not  disputed  in  any  form  that,  at  least,  so  much  as  $2,675.34 
of  the  moneys  now  in  court  do  belong  to  the  plaintiff.  To  this 
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extent  the  defendant's  answer,  read  with  schedule  annexed,  is 
unqualified. 

This  appears  to  me  to  be  the  precise  case  contemplated  by 
the  provisions  of  the  Code  above  referred  to,  viz.,  "  When  the 
answer  of  the  defendant  admits  part  of  the  plaintiff's  claim  to 
be  just,  the  court,  on  motion,  may  order  such  defendant  to 
satisfy  that  part  of  the  claim, — and  may  enforce  the  order  as  it 
enforces  a  provisional  remedy." 

But  the  counsel  for  the  appellant  insists  that  the  defendant 
has  offered  and  tendered  to  pay  this  sum  heretofore,  and  that 
therefore  the  court  ought  not  to  make  the  order  for  the  pay- 
ment, but  require  the  plaintiff  to  accept  the  offer,  as  in  full  for 
his  claim,  if  he  takes  the  money  at  all.  It  appears  to  me,  that 
nothing  could  be  more  inequitable.  It  is,  in  effect,  saying  to 
him,  "  Abandon  your  claim ;  take  just  what  the  defendant  ad- 
mits to  be  due  5  admit  all  that  the  defendant  alleges  as  a  de- 
fence, and  be  content.  If  you  will  not  do  this,  you  shall  not 
take  the  money  which  is  your  own ;  to  which  the  defendant 
admits  he  has  no  title,  and  which  is  in  court,  awaiting  the  order 
which  may  be  made,  and  which  (whatever  may  be  the  result 
of  the  matters  in  dispute)  must  be  decreed  to  belong  to  you." 

.  Where  a  defendant  is  insolvent,  and  comes  in,  either  by  the 
offer  to  allow  judgment  to  be  taken  against  him  for  a  sum 
named,  under  §  385  of  the  Code,  or,  by  his  answer,  makes 
such  an  offer,  the  court  should  and  would  be  very  careful  not 
to  substitute  process  of  attachment  for  contempt,  in  the  place 
of  a  judgment  and  ordinary  execution,  since  the  former  might 
involve  imprisonment  of  the  body  in  many  cases  where  such 
imprisonment  for  a  mere  debt  was  probably  not  contemplated 
by  the  legislature  :  and  where  such  order  is  made,  and  it  ap- 
pears, on  application  for  an  attachment,  that  the  neglect  of  the 
defendant  to  pay  the  sum  admitted  to  be  due  is  the  result  of 
inability,  and  not  of  contumacy,  that  would,  no  doubt,  be 
deemed  a  sufficient  answer  to  a  charge  of  contempt,  and  suffi- 
cient to  prevent  a  commitment  for  a  disobedience  of  the  order. 
But  where,  as  in  the  present  case,  the  defendant  not  only  ad- 
mits this  part  of  the  plaintiff's  claim  to  be  just,  but  actually 
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offers  to  pay  it  if  the  plaintiff  will  abandon  his  other  claims, 
and  especially  where  the  money  is  itself  under  the  control  of 
the  court,  no  such  reason  exists ;  and  there  seems  to  me  to  be 
no  reason  for  withholding  the  money  from  the  plaintiff. 

In  giving  power  to  the  court  (when  a  defendant  admits  a 
sum  to  be  due)  to  make  a  peremptory  order  that  the  defendant 
pay  it,  and  enforce  the  order  by  attachment,  the  legislature  did 
not  intend  to  introduce  imprisonment  for  debt  in  cases  in  which 
it  is  not  allowed  on  other  grounds — except  where  the  refusal 
to  pay  was  contumacious,  and  not  the  result  of  inability.  If 
a  defendant  has  the  money,  and  only  refuses  because  he  is  un- 
willing, it  is,  in  all  respects,  proper  that  he  should  be  com- 
pelled to  pay,  and  be  imprisoned  until  he  does  so. 

The  counsel  for  the  appellant  further  insists,  that  the  order 
should,  at  all  events,  have  only  been  granted  upon  terms  ;  that 
it  appears  by  the  affidavits,  read  on  the  motion,  that  one  of  the 
sureties  to  the  undertaking,  given  on  granting  the  order  of 
arrest  and  the  injunction  herein,  has  become  insolvent,  and  the 
plaintiff  ought  to  have  been  required  to  give  a  further  under- 
taking. It  appears  to  me  that  such  a  requirement  would  not 
have  been  unreasonable ;  but  I  do  not  think  the  order  should 
be  reversed  upon  that  ground. 

Indeed,  I  doubt  very  much  the  propriety  of  reviewing,  upon 
appeal,  the  discretion  exercised  by  the  judge  at  special  term. 
It  is  true,  that  an  order,  granting  or  refusing  a  provisional 
remedy,  may  be  appealed  from,  and  hence  this  appeal  is  prop- 
erly brought :  and,  under  the  same  provision  of  the  Code,  an 
appeal  may  be  brought  from  an  order  directing  an  arrest.  But 
on  an  appeal  in  the  latter  case  the  court  would  not,  I  think, 
review  the  discretion  exercised  by  the  judge  in  determining 
whether  such  order  shall  issue  upon  an  undertaking  "  with 
sureties,"  or  an  undertaking  "  without  sureties,"  either  being 
proper,  as  the  judge -granting  the  order  may  direct. 

The  same  remarks  are  applicable  to  an  order  granting  an 
injunction,  either  on  an  undertaking  by  the  plaintiff  with  sure- 
ties or  without  sureties,  as  the  court  or  judge  may  direct.  The 
question,  whether  or  not  such  injunction  was  proper,  is  un- 
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doubtedly  the  subject  of  review ;  but  I  very  much  doubt  the 
propriety  of  considering  those  matters  of  discretion  which  re- 
late to  the  terms  or  conditions  imposed.  So,  in  regard  to  the 
granting  or  refusing  of  costs,  or  requiring  a  party  to  give  time 
or  other  indulgence,  as  a  condition  of  granting  an  order,  it 
seems  to  me  that  the  action  of  the  special  term  should  be  re- 
garded as  final,  when  no  right  of  the  party,  nor  any  rule  of 
law,  is  violated. 

Again,  in  the  present  case,  the  court,  on  granting  the  in- 
junction, might  have  dispensed  with  sureties  altogether,  or 
might  have  been  satisfied  with  the  undertaking  on  the  part  of 
the  plaintiff,  with  one  surety.  The  defendant  has  now  the  lia- 
bility of  the  plaintiff  himself  and  of  one  solvent  surety;  and 
this  will  ordinarily  prove  ample  to  protect  the  defendant. 

Besides,  the  only  damages  which  the  defendant  is  liable  to 
sustain  by  the  litigation  against  which  he  could  ask  indemnity, 
is  a  possible  loss  of  interest  on  the  fund  in  court  at  the  rate  of 
two  per  cent,  per  annum,  and  his  costs  of  suit.  There  is  no 
pretence  that  the  plaintiff  is  not  solvent,  and  fully  able  to  meet 
any  liability  to  indemnify  the  defendant  in  these  particulars,  if 
the  latter  should  recover  judgment.'  There  is,  moreover,  at 
least  one  solvent  surety  to  the  plaintiff's  undertakings.  I  am 
not,  therefore,  disposed  to  interfere  with  the  discretion  exer- 
cised at  special  term,  in  not  imposing  upon  the  plaintiff  the 
duty  of  giving  further  security  as  a  condition  of  granting  the 
order ;  and,  on  the  merits,  I  think  the  order  was  eminently 
just  and  proper.  It  should  therefore  be  affirmed. 
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SUPERIOR  COURT. 

FRANCISCO  E.  HERNANDEZ,  an  infant,  by  FRANCISCO  DE  ARMAS, 
his  guardian,  agt.  CRISTOVAL  CARNOBELI. 

Quere  ?  Whether  the  decision  of  the  court  of  appeals  in  Valarino  agt.  Thomp- 
son, (3  Selden,  5S2,)  where  it  is  held  that  the  United  States  court  acquires 
jurisdiction  of  a  party,  not  otherwise  amenable  to  it,  when  sued  upon  joint 
contract,  with  &  foreign  consul  residing  here,  must  not  also  apply  between 
such  parties  in  actions  for  tort  ? 

A  defendant  cannot  be  twice  arrested  by  process  out  of  different  courts  in  the 
same  state,  for  the  same  cause  of  action — even  under  a  plea  of  necessity  of 
bringing  a  joint  action  in  one  case  in  the  district  court  of  the  United  States, 
as  the  only  way  of  obtaining  jurisdiction  over  his  co-defendant. 

It  seems,  that  proof  of  arrest  upon  process  issued  out  of  one  court,  is  sufficient 
ground  to  discharge  the  defendant  from  the  second  arrest  upon  process  issued 
out  of  the  other  court.  The  only  question  there  may  be  about  it  is,  whether 
the  plaintiff  is  not  entitled  to  an  election  1  Perhaps  the  better  practice  is, 
to  reduce  the  bail  in  one  case  to  a  mere  nominal  amount,  similar  to  the  dis- 
charge on  common  bail  under  the  former  system. 

The  Code,  now,  permits  the  partial  trial  of  a  cause  upon  a  motion  to  discharge 
an  arrest.  (§§  204,  205;  see  also  Corwin  agt.  Freeland,  2  Selden,  565.) 
The  principle  upon  which  the  court  is  to  act  in  such  cases  is,  that  the  inquiry 
is  to  be,  whether,  upon  the  whole  case  as  presented,  a  verdict  ought  to  be 
given  by  a  jury,  or  a  judgment  by  a  single  judge,  for  (he  plaintiff  or  defendant  ? 
If  the  questions  are  doubtful,  then  the  plaintiff  has  not  made  out  his  case, 
and  the  defendant  should  be  discharged.  The  principle  is  similar  to  the  doc- 
trine of  a  court  of  equity  upon  a  motion  to  dissolve  an  injunction,  or  discharge 
a  ne  exeat. 

In  this  case,  held,  that  the  extent  to  which  the  case  could  be  carried  by  the 
plaintiff  was,  that  his  father  was  induced,  by  the  promise  of  the  Cuban  au- 
thorities to  liberate  him,  [the  father,]  or  threat  to  continue  his  imprisonment, 
to  direct  his  son  to  return;  and  for  that  purpose  commissioned  the  defendant 
to  bring  him  from  the  United  States.  The  fact  of  a  full  and  entire  authority, 
in  form  and  language,  given  by  the  father  to  accomplish  this  purpose,  could 
not,  from  the  evidence,  be  denied.  The  defendant,  then  standing  in  the  place 
of  the  father,  used  the  very  means  which  the  latter  directed,  of  haste  and 
concealment — without  undue  force  or  personal  violence — to  accomplish  his 
purpose.  Under  such  evidence,  the  defendant  was  not  liable  to  an  action  for 
assault  and  battery  and  false  imprisonment — consequently  was  discharged  from 
arrest. 

VOL.  X.  28 
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Special  Term,  February,  1855. 

THIS  was  a  motion  to  discharge  the  defendant  from  impri- 
sonment under  an  order  of  arrest,  or  to  mitigate  the  bail.  The 
affidavit  of  the  plaintiff,  Francisco  Elias  Hernandez,  sworn  to 
the  9th  Feb.,  1855,  upon  which  the  order  of  arrest  was  founded, 
is  substantially  as  follows : — That  he  is  aged  sixteeji  years  and 
upwards ;  that  he  is  the  god-son  and  ward  of  his  uncle,  Jose 
Elias  Hernandez,  who  resides  at  No.  91  President-street, 
Brooklyn ;  and  that,  he  has  been  educated  in  this  country,  at 
his  said  uncle's  expense ;  that  he  wTas  placed  by  his  tmcle,  in 
November  last,  at  a  school  kept  in  Claverack,  near  Hudson, 
N.  Y.,  by  one  Mr.  Ira  C.  Boice,  and  one  Mr.  Gardiner,  and 
Mr.  Bannister. 

That  on  or  about  the  1st  Feb.,  instant,  while  deponent  was 
in  school,  he  was  sent  for,  to  come  to  the  office — this  was  in 
the  afternoon — he  went  there  and  found  two  persons;  one  was 
Mr.  Cristoval  Carnobeli,  whom  deponent  had  seen  in  Cuba, 
and  with  him  the  Spanish  consul,  Mr.  Francis  Stoughton ;  that 
the  said  Carnobeli  then  told  deponent  that  he  had  a  letter  from 
his  father,  who  resides  in  Cuba,  directing  deponent  to  return  to 
Cuba ;  to  which  deponent  replied,  that  he  would  not  go  then. 
Mr.  Carnobeli  and  Mr.  Stoughton  then  both  told  me  that  I  must 
go ;  and  if  I  did  not  go,  I  would  be  put  in  prison  and  very 
badly  treated. 

I  told  them  that  I  must  write  to  my  uncle,  the  above  named 
Jose  Ellas  Hernandez,  first.  They  said  I  should  not  do  any 
such  thing.  I  said  I  would  not  go  with  them  unless  I  could 
first  see  my  uncle.  They  replied  that  I  should  not.  Then  I 
said  that  I  would  not  go  at  all.  Then  they  said,  that  if  I  came 
with  them  to  New-York,  they  would  let  me  see  my  uncle. 
And  deponent  says,  that  their  manner  was  threatening  in  this 
conversation.  I  told  the  principal,  Mr.  Gardiner,  that  he  was 
responsible  for  me  to  my  uncle.  He  did  not  say  anything. 

Carnobeli  and  Stoughton  were  in  a  great  hurry,  and  insisted 
that  I  should  go  off  with  them  at  once. 

And  deponent  further  saith,  that  in  the  year  1853,  when 
about  fourteen  years  of  age,  he  was  arrested  and  thrown  into 
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prison  in  the  island  of  Cuba  as  suspected  of  being  hostile  to 
the  government ;  that  the  deponent  was  confined  in  prison  at 
Baracoa,  anJ  was  there  altogether  several  months;  that  depo- 
nent was  terrified  at  the  idea  of  being  imprisoned  again  in  Cuba, 
and  by  the  menacing  style  of  the  conversation  of  Carnobeli  and 
Stoughton— which  was  sometimes  carried  on  in  Spanish  and 
sometimes  in  English;  and  felt  compelled  to  come  to  New- 
York,  as  required  by  them,  against  his  will  anti  wish. 

During  the  great  part  of  the  conversation,  Mr.  Gardiner,  the 
principal,  was  present. 

Deponent  came  to  New-York  the  same  afternoon,  under  fear 
of  personal  constraint  and  violence,  with  the  said  Stoughton 
and  Carnobeli,  by  railroad ;  and  was  taken  by  Carnobeli  to  the 
boarding-house,  No.  154  Chambers-street,  that  night. 

Deponent,  immediately  on  his  arrival,  asked  to  be  allowed 
to  see  his  uncle ;  but  Mr.  Carnobeli  told  me,  I  should  not  see 
my  uncle.  He  offered  me  money,  but  I  refused  it.  He  would 
not  let  me  see  my  uncle. 

I  was  put  to  sleep,  that  night,  in  the  same  room  with  Mr. 
Carnobeli. 

The  next  morning  I  again  desired  to  see  my  uncle.  He  re- 
fused to  let  me  see  him.  Carnobeli  took  me  with  him  to  the 
store  of  Mr.  Ceballos,  in.  Broad-street ;  from  there  to  Mr. 
Stoughton's;  and  Mr.  Stoughton  gave  the  passport  to  Mr. 
Carnobeli. 

I  then  went  back  to  the  boarding-house  in  Chambers-street. 
At  about  half-past  one  o'clock,  the  said  Carnobeli  took  the  de- 
ponent on  board  the  steamer  Empire  City,  that  was, going  to 
Cuba  that  day,  and  that  was  then  lying  in  the  North  River ; 
and  was  proceeding  to  compel  him,  against  his  will,  to  go  to 
Cuba,  when  he  was  liberated  by  the  interference  of  his  uncle, 
and  his  friends,  and  taken  home  by  his  uncle. 

And  deponent  saith  that  he  has  been  unlawfully  restrained 
of  his  liberty  by  the  said  Francis  Stoughton  and  Cristoval  Car- 
nobeli, and  falsely  imprisoned  by  them ;  that  his  only  desire  is, 
and  always  has  been,  to  remain  in  the  United  States  with  his 
uncle  and  guardian,  the  said  Jose  Elias  Hernandez. 
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And  this  deponent  further  saith,  that  said  Francis  Stoughton 
is  the  Spanish  consul  in  the  city  of  New-York. 

Mr.  Carnobeli,  in  the  conversation  at  Claverack,  spoke  alto- 
gether in  Spanish — Mr.  Stoughton  sometimes  in  English  and 
sometimes  in  Spanish. 

And  this  deponent 'further  saith,  that  d.uring  the  conversa- 
tion at  Claverack,  the  said  Carnobeli  said  that  the  captain  gen- 
eral of  Cuba  would  take  charge  of  his  education ;  to  which  de- 
ponent replied,  that  his  uncle  took  care  of  him.  and  that  was 
quite  enough. 

And  the  deponent  further  saith,  that  during  the  said  conver- 
sation the  said  Carnobeli  said,  in  the  presence  of  the  said 
Stoughton,  that  the  said  Stoughton  would  not  have  come  up  to 
Claverack  about  the  said  matter,  but  that  he  [Stoughton]  had 
received  an  order  from  the  captain  general  of  Cuba  directing 
him  to  do  so,  or  words  to  that  effect. 

The  affidavit  of  Jose  Elias  Hernandez,  stated  that  he  is  a 
naturalized  citizen  of  the  United  States,  and  is  the  uncle  and 
god-father  of  Francisco  E.  Hernandez ;  that  he  has  read  the 
affidavit  of  the  said  Francisco  E.  Hernandez,  [annexed,]  and 
that  the  same  is  true,  as  to  all  the  matters  therein  stated  which 
in  any  way  affect  or  regard  this  deponent. 

And  further  saith,  that  the  said  Cristoval  Carnobeli  is  a  tran- 
sient person,  as  deponent  is  informed  and  believes,  and  intends 
to  sail  for  Cuba  on  the  9th  of  February,  instant. 

And  further  saith,  that  the  deponent  is  well  acquainted  witn 
the  relations  of  the  said  Francisco  E.  Hernandez,  and  of  his 
father,  the  brother  of  said  deponent,  with  the  government  of 
the  island  of  Cuba ;  and  that  he  has  no  doubt  whatever  that 
the  agency  and  interference  of  the  Spanish  consul  in  this  mat- 
ter has  been  owing  entirely  and  directly  to  the  orders  of  the 
Spanish  government ;  and  that,  had  it  not  been  for  such  orders, 
he  would  not  have  appeared  in  said  matter  in  any  way.  There 
has  never  been  the  slightest  acquaintance  between  the  said 
Francis  Stoughton  and  this  deponent's  said  brother.  And  that 
his  said  nephew  and  god-son  was  sent  to  this  deponent  by  his 
father,  in  the  fall  of  the  year  1854,  to  be  educated  in  this  coun- 


NEW-YORK  PRACTICE  REPORTS. 
Hernandez,  &.C.,  agt.  Carnobeli. 

try ;  and  that  deponent  has  since  had  the  boy  educated  here  at 
his  own  expense  ;  that,  in  deponent's  opinion,  it  is  absolutely 
impossible  that  his  brother,  Francis  E.  Hernandez,  ever  gave, 
with  his  own  consent,  any  order  for  his  son  to  return  to  Cuba ; 
and  that  if  any  such  order  was  given,  it  must  have  been  ob- 
tained by  the  undue  and  tyrannical  interference  of  the  Spanish 
government  of  Cuba  wi.th  his  said  brother,  either  for  the  pur- 
pose of  re-imprisoning  this  deponent's  nephew,  or,  by  obtain- 
ing possession  of  his  person,  to  exercise  greater  control  over 
his  parents,  or  some  other  oppression  or  arbitrary  purpose. 

On  the  part  of  the  defendants,  it  appeared  by  the  affidavit  of 
Francis  Stoughton,  consul  of  Spain  for  the  port  of  New- York, 
that  on  the  29th  of  January  last,  (1855,)  the  defendant,  Cristo- 
val  Carnobeli,  came  to  the  Spanish  consulate  in  New-York 
city,  and  delivered  to. deponent  a  sealed  document,  directed  in 
Spanish,  which,  in  English,  would  be  thus  :  "  For  the  Spanish 
Consul  of  the  United  States  at  New-  York— favored  by  Cristoval 
Carnobeli."  That  the  enclosure  was  a  letter  in  Spanish  ;  that 
such  letter,  and  the  said  direction,  were  in  the  hand-writing  of 
Francis  Hernandez,  of  Baracoa,  island  of  Cuba,  the  father  of 
the  plaintiff  in  this  action  ;  and  the  following  is  a  correct  trans- 
lation of  the  whole  of  such  letter : — 

"  To  the  Spanish  Consul  in  New-  York.  Although  his  Ex- 
cellency, the  Captain  General,  was  pleased  to  offer  me  a 
recommendation  to  your  Excellency  in  my  affair,  I  take  the 
liberty  to  write  to  you  confidently,  because  of  the  good  reports 
I  have  of  your  Excellency.  I  beg  you  will  excuse  the  liberty 
I  take.  I  write  in  haste,  on  account  of  the  desire  which,  as  a 
father,  I  have  of  seeing  a  beloved  child.  I  have  a  son  about 
fifteen  years  of  age  in  your  city,  called  Francisco  E.  Hernan- 
dez, who  went  there  at  the  request  of  an  uncle,  to  be  educated 
by  him ;  but,  in  consequence  of  this,  I  had  been  imprisoned 
seven  months  ;  and,  as  at  present  I,  as  well  as  my  family,  are 
suffering  a  second  time,  I  found  no  other  means,  but  to  request 
his  Excellency,  the  Captain  General,  to  permit  my  son's  return, 
which  he  has  granted,  as  also  the  permission  to  send  the  bearer 
of  the  present  communication,  under  the  protection  of  your 
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ExceHency,  to  seek  the  boy — for  he  knows  him  personally — 
and  bring  him  back,  as  I  need  him  on  many  accounts.  My  son 
wrote  to  his  mother  from  a  place  called  Claverack,  under  date 
of  the  28th  of  November  last,  saying  that  he  was  in  a  college 
thirty-six  leagues  from  New-York.  He  also  directs  that  his 
letters  be  addressed  to  Brooklyn,  President-street,  No.  91,  his 
uncle's  house.  But,  as  I  presume  that  his  uncle  will  oppose 
his  return  to  the  Island,  I  request  your  Excellency  to  do  the 
best  for  the  boy  to  return  without  the  knowledge  of  his  uncle, 
or  that  of  his  family — as  they  will  hide  him  away.  I  believe 
that  your  Excellency  has  a  control  over  the  boy,  because  he  is 
a  Spaniard,  has  left  the  Island  as  such,  and  is  under  age.  And 
I  give  to  your  Excellency  my  authority  as  a  father.  I  again 
repeat  my  request ;  and  although  I  am  the  father  of  a  poor 
family,  I  am  ready  to  make  any  sacrifice  to  recover  my  son,  as 
it  is  the  only  way  to  my  living  happy,  and  be  free  of  troubles 
and  sorrows,  which  bear  me  down.  I  pray  to  the  Almighty  to 
preserve  your  life  and  health,  and  also  that  of  your  family ; 
and  I  remain  yours,  &c.  [Signed]  FRANCISCO  HERNANDEZ." 

"  P.  S.  Should  my  son  require  anything  for  his  voyage,  I 
should  feel  grateful  if  you  would  advance  him  any  sum,  which 
I  will  pay  here  to  your  order.  Yours,  &c." 

Also  deponent  saith,  that  on  account  of  receiving  said  letter 
of  the  23d  of  January,  1855,  and  as  the  steamer  for  Cuba  was 
to  leave  four  days  afterwards,  this  deponent  went,  on  the 
1st  day  of  February,  instant,  in  rail  car,  to  Claverack  (near 
Hudson)  with  the  said  Cristoval  Carnobeli,  who  could  speak 
no  English,  and  had  never  been  before  in  America.  That  they 
got  to  the  institute,  or  school,  (where  the  said  plaintiff  was,) 
about  3  o'clock,  P.  M.,  of  that  day  ;  saw  one  of  the  principals, 
a  Mr.  Gardiner,  and  deponent  asked  him  to  send  for  the  boy, 
which  Was  done.  Immediately  he  came  in,  he  recognized  Car- 
nobeli, and  they  talked  together  some  time  (probably  twenty 
minutes)  at  a  distance  from  deponent,  out  of  his  hearing — 
during  which  time  the  deponent  was  conversing  with  Mr.  Gar- 
diner. The  deponent  went  with  Mr.  Gardiner  towards  the  lad 
Hernandez — this  deponent  taking  with  him  th§  above  letter 
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from  the  father ;  (up  to  this  time  the  deponent  had  not  spoken 
to  the  lad ;)  and  then,  handing  the  letter  to  him,  asked  him 
whether  the  aforesaid  letter,  with  its  signature,  was  in  his 
father's  handwriting.  The  lad  recognized  it;  and  deponent 
requested  him  to  translate  the  letter  to  Mr.  Gardiner,  which  he 
did.  Deponent  then  introduced  himself  to  Mr.  Gardiner  and 
to  the  lad  as  the  Spanish  consul,  and  at  the  same  time  asked 
the  lad  whether  he  would  like  to  go  to  Cuba1?  To  which  he 
immediately  replied  in  English,  "  I  guess  I  would."  Mr.  Gar- 
diner asked  if  the  deponent  wanted  the  lad  to  return  with  him; 
deponent  replied  in  the  affirmative ;  thereupon  Mr.  Gardiner 
told  him  to  go  and  pack  up  his  trunk ;  and  the  lad  went  out 
for  such  purpose.  A  short  time  afterwards,  the  lad  returned  ; 
and  another  of  the  principals,  being  acquainted  with  the  lad's 
proposed  departure,  the  deponent  saw  the  former  deliver  to  the 
lad  a  check,  which  the  principal  before  mentioned  said  was  to 
pay  back  an  advance  just  made  to  the  academy  for  the  lad. 
Then  this  deponent  was  shown  over  the  establishment  by  one 
of  the  principals,  or  professors ;  and  about  a  quarter  or  ten 
minutes  to  five  o'clock,  the  deponent  left,  and  went  to  the  cars 
with  Carnobeli,  leaving  the  lad  to  follow  afterwards,  (he  being 
engaged  in  packing  his  trunk,)  which  the  lad  did.  Deponent 
then  got  into  a  car  with  Carnobeli  and  the  lad ;  and,  before 
taking  seats,  and  standing  up,  here  it  was  that  the  first  con- 
versation (save  the  few  words  aforesaid)  took  place  between 
deponent  and  the  lad,  which  was  introduced  by  Carnobeli  say- 
ing the  lad  wished  to  see  his  uncle  on  business,  to  which  depo- 
nent told  the  lad  it  would  not  do,  as  his  uncle  would  prevent 
his  going  home  to  his  father. 

The  deponent  then  took  a  seat  alone,  apart  from  Carnobeli 
and  the  lad  ;  and  he  had  no  futher  conversation.  On  arriving 
at  Hudson,  the  deponent,  Carnobeli,  and  the  lad  proceeded  to 
an  eating  house,  to  take  some  refreshment  before  going  to  the 
cars  at  Hudson.  No  conversation  occurred  with  the  deponent 
and  the  lad  at  that  eating  house.  The  deponent,  Carnobeli, 
and  the  lad  then  went  to  the  cars.  The  deponent  sat  alone 
therein.  Carnobeli  and  the  lad  occupied  seats  together,  at  a 
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distance  from  deponent — the  latter  never  speaking  to  the  lad  ; 
and  on  arriving  at  New-York,  deponent  at  once  left  the  lad  in 
company  with  Carnobeli,  and  went  home  alone ;  and  the  next 
morning  the  said  lad  came  to  the  consulate  with  CarrtCbeli  and 
got  a  passport;  and  the  lad,  while  this  was  preparing,  wrote  a 
letter  to  his  uncle,  returning  him  the  check  delivered  to  the  lad 
at  the  academy.  And  deponent  thereafter  parted  from  the  lad, 
and  bid  him  good  bye,  and  used  some  kindly  expression,  but 
deponent  does  not  remember  the  words ;  but  they  were  only 
what  deponent,  as  an  elderly  man,  would  have  kindly  used  to 
any  boy  under  similar  circumstances.  And  deponent  says  that 
he  has  not  seen  the  lad  since.  He  did  not  go  to  the  vessel  in 
which  the  lad  was  to  embark,  but  was  engaged  with  his  own 
business  at  the  consulate  at  the  time ;  and  he  has  detailed  all 
that  has  occurred  from  first  to  last  in  relation  to  him,  so  far  as 
this  deponent  is  concerned ;  and  he  says  that  his  action  and 
conduct  in  regard  to  this  matter  were  of  a  friendly  and  kindly 
nature ;  and  what  he  did  was  with  a  view  to  carry  out  the 
father's  wishes,  as  expressed  in  his  letter.  And  this  deponent, 
otherwise,  was  wholly  indifferent  as  to  whether  the  said  lad 
went  to  Cuba  or  not.  „,  : 

And  he  solemnly  swears,  that  if  the  lad  had  said  he  would 
not  go  to  Cuba,  or  Havana,  the  deponent  would  have  left  the 
lad  forthwith ;  and  deponent  says,  that  from  all  he  knows,  has 
read,  or  been  informed,  he  believes  that  the  said  Carnobeli  was 
employed,  from  first  to  last,  in  the  above  matter,  at  the  un- 
biassed and  uninfluenced  desire  of  the  parents  of  the  said  lad; 
and  what  he  has  done  in  this  matter  has  been  to  oblige  them. 

And  deponent  denies  that  he  ever  told  the  said  lad  (plaintiff 
herein)  that  he  must  go  to  Cuba  ;  and  that  if  he  did  not  go  he 
would  be  put  in  prison,  and  very  badly  treated,  nor  anything 
to  that  effect ;  nor  did  he  ever  hear  the  said  Carnobeli  say  so; 
nor  did  he  ever  tell,  or  say  to  the  said  plaintiff,  that  he  should 
never  do  any  such  thing  as  write  to  his  uncle ;  nor  did  the  said 
lad,  in  this  defendant's  hearing,  (or  so  far  as  deponent  knows,) 
ever  say  he  would  not  go  with  deponent  and  said  Carnobeli, 
unless  he  could  first  see  his  uncle ;  nor  did  deponent  ever  re- 
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ply,  that  he  should  not ;  nor  did  he  hear  Carnobeli  say  so ;  nor 
did  the  said  lad,  to  any  such  response,  say,  that  he  would  not 
go  at  all ;  nor  did  this  deponent  (nor,  so  far  as  deponent  knows, 
did  the  said  Carnobeli)  tell  him,  that  if  he  would  go,  or  come, 
to  New-York,  they  would  (or  that  deponent  would)  let  him  see 
his  uncle.  And  this  deponent  utterly  denies  that  his  manner 
towards  the  said  lad  was  ever  threatening,  in  conversation  or 
otherwise ;  in  fact,  he  held  no  conversation  with  him,  save  the 
little  that  is  before  mentioned. 

And  deponent  made  no  insisting  about  the  lad's  going  with- 
out his  own  consent ;  nor  was  there  anything  threatening  on 
the  part  of  Carnobeli,  so  far  as  deponent  saw  or  believes;  and 
the  lad  appeared  a  free  agent,  from  the  first  to  the  last  that  de- 
ponent saw  of  him. 

And  deponent  further  says,  that  he  is,  as  he  believes,  made 
a  defendant  in  this  action — (United  States'  Court.)  Also,  he 
says  he  is  a  subject  of  Spain,  and  has  never  become  a  citizen 
of  the  United  States  ;  also,  that  the  said  plaintiff,  Francis  Elias 
Hernandez,  is  a  subject  of  Spain,  as  is  his  father;  nor  have 
either  of  them,  so  far  as  this  deponent  knows,  has  been  in- 
formed and  believes,  become,  nor  are  they  either  of  them  citi- 
zens of  the  United  States  of  America.  Also,  deponent  saith 
that  the  said  Carnobeli  did  not  act  as,  and  was  not  the  agent, 
or  servant,  or  in  any  way  in  the  employ  of  this  deponent,  or 
under  his  control,  or  in  his  pay,  directly  or  indirectly,  in  any  of 
the  matters  embraced  by  this  deposition. 

The  affidavit  of  Cristoval  Carnobeli  stated,  that  he  is  now  in 
close  confinement  in  Eldridge-street  jail,  New- York,  in  this 
action,  (U.  S.  Court,)  and  there  held  in  the  sura  of  $2,000,  for 
want  of  bail.  That  he  is  a  subject  of  Spain  ;  a  resident  of  the 
island  of  Cuba ;  has  been  in  the  United  States  less  than  a 
month  ;  and  was  never  here  before.  That  he  is  a  shoe-maker 
by  trade,  was  formerly  a  common  soldier,  but  was  not  so  at 
the  time  of  his  coming  to  the  United  States — he  having  served 
out  his  time ;  that  he  is  not,  nor  was  he  at  the  time  he  quitted 
Cuba,  in  the  employ  of  Spain,  or  of  any  of  the  government  au- 
thorities in  Cuba ;  nor  their  agent ;  nor  in  their  employ  or  pay. 
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That  a  considerable  time  ago,  deponent  became  acquainted 
with  Francisco  Hernandez,  at  Baracoa,  Cuba,  through  his  curing 
deponent  of  a  sickness;  and  his  attention  and -kindness  to  de- 
ponent was  such,  in  relatioa  to  such  sickness,  that  deponent 
became  grateful  and  attentive,  which  won  the  kindness  and 
confidence  of  the  said  Francisco  Hernandez.  That  in  January 
last,  this  deponent  being  in  Havana,  and  the  said  Francisco 
Hernandez  knowing  of  it,  the  latter  sent  for  deponent ;  and  on 
their  meeting,  the  said  Francisco  Hernandez  urged  and  implored 
deponent  to  come  to  the  United  States  for  his  son  Francisco 
Elias  Hernandez,  who  knew,  and  was  known  to  deponent,  and 
bring  him  to  him  in  Havana ;  and  that  deponent  agreed  to 
come  ;  and  the  father  handed  him  money  for  that  purpose  ;  and 
wrote  and  delivered  to  this  deponent  a  letter  to  his  son,  and 
another  to  the  Spanish  consul  in  New-York ;  and  also  entrusted 
him  with  two  letters,  from  the  mother  at  Baracoa  to  the  father 
in  Havana,  which  showed  a  deep  anxiety  to  have  the  son  back^ 
and  also  the  father  handed  deponent  his  own  (photographic) 
portrait  to  show  the  son,  with  a  few  words  at  the  back  written 
by  the  father. 

And  deponent  came  to  the  United  States>  with  all  these  docu- 
ments and  matters,  for  the  parents  of  their  said  son  only,  and 
not  for  or  on  behalf  of  the  authorities  of  Cuba,  or  any  of  them; 
nor  in  their  pay.  That  deponent  speaks  no  English,  and  only 
understands  his  native  language,  Spanish.  That  on  his  arrival 
in  New- York,  he  found  his  way  to  the  Spanish  consulate,  and 
delivered  to  Francis  Stoughton,  Esq.,  the  consul,  the  letter  for 
him  sent  by  the  father ;  and  the  consul  kindly  agreed  to  accom- 
pany deponent  up  to  Claverack,  where  the  said  son  was  at 
school ;  that  they  went  together,  and  at  the  said  school  the 
said  son,  Francisco  E.  Hernandez,  on  recognizing  deponent, 
shook  hands  with  him ;  and  on  telling  him  that  he  came  to 
take  him  to  Cuba,  (which  was  before  deponent  had  shown  the 
aforesaid  letters,)  the  lad  said  he  should  first  like  to  see  his 
uncle  ;  but  on  being  shown,  and  on  reading  the  father's  and 
mother's  letters,  and  seeing  the  portrait,  he  appeared  to  be 
convinced  that  he  ought  not  to  require  it.  That  deponent  and 
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the  lad  rode  back  together  in  the  cars  to  New-York,  and  he 
appeared  quite  satisfied  to  go  ;  their  conversation  together  was 
in  regard  to  the  lad's  family,  that  he  took  him  to  his  board- 
ing house,  where  they  had  one  room  with  separate  beds ;  and 
deponent  in  no  way  checked  or  coerced  him  at  any  time.  That 
before  going  on  board  of  the  vessel,  deponent  gave  him  $4,  to 
go  out  with  and  get  himself  fruits  or  other  little  matters  for  the 
voyage ;  and  deponent  did  not  watch  or  follow  him  then  or  at 
any  time — and  he  went  out  alone.  That  they  walked  openly 
together  in  the  streets,  and  went  in  that  way  to  the  consulate 
for  passports;  also  went  on  foot  from  the  hotel  to  the  vessel, 
which  was  to  have  taken  them  to  Cuba.  On  going  on  board, 
deponent  observed  several  Cubans,  and  among  them  was  the 
uncle  of  the  lad,  who  appeared  greatly  excited ;  and  his  man- 
ner evidently  affected  the  lad ;  and  the  uncle  asked  him  whether 
he  desired  to  go  to  Cuba,  when  the  lad  replied  his  father  had 
sent  for  him.  The  lad  was  evidently  affected  by  the  manner 
of  the  uncle,  and  at  last  cried,  and  said  he  would  do  what  his 
uncle  thought  proper ;  and  the  Cubans  urged  the  uncle  to  take 
him  away.  And  thereupon  this  deponent  told  the  uncle  he 
had  been  sent  by  the  father  to  take  the  lad  to  Cuba ;  where- 
upon the  uncle  abused  deponent  by  calling  him  an  infamous 
man,  and  saying  he  had  been  sold  to  the  Spanish  government, 
all  which  is  utterly  false  ;  and  also  said  he  was  too  insignificant 
a  person,  and  had  nothing  to  do  with  the  matter;  and  said 
uncle  thereupon  took  the  lad  ashore,  and  away.  And  deponent 
in  no  way  used  any  force  or  threats  to  stop  him  or  the  lad  ;  nor 
did  this  deponent  ever  compel,  or  proceed  to  compel,  the  said 
lad,  against  his  will,  to  go  to'Cuba. 

•And  this  deponent  further  saith,  that  the  following  are  the 
contents  of  the  father's  said  letter  to  the  said  son  : — 

"  HAVANA,  23  January,  1S55. 

"  MY  DEAR  SON, — Under  date  of  28th  of  November  last,  I 
wrote  to  you  by  means  of  the  Spanish  consul  there,  and  on  the 
9th  of  December  -he  answered,  that  you  were  not  in  New- 
York,  as  the  family  had  gone  to  Orleans.  Then  I  wrote  you 
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again,  addressing  the  letter  to  the  consul  in  said  Orleans ;  and 
that  one 'has  answered  that  you  were  not  there.  I  have  just 
received  a  letter  from  your  mother,  who  enclosed  one  from  you, 
dated  thus :  '  Claverack  Institute,  28th  November:'  and  you  say, 
in  addition,  that  this  college  is  36  leagues  from  New-York ; 
and,  lastly,  you  say,  that  when  writing  to  you,  the  letters  should 
be  addressed  thus:  'F.  E.  Hernandez,  Brooklyn,  President- 
street,"  No.  91,  New-York.'  From  this  I  believe  that  the  con- 
sul was  deceived  when  told  that  you  had  gone  away,  it  not 
being  true  :  and  the  letter  addressed  to  your  mother,  of  which 
I  send  you  the  original,  for  your  own  satisfaction,  proves  this. 
For  this  reason  I  have  determined  to  send  the  bearer  of  the 
present  communication  for  you — which  person  is  my  friend  and 
yours,  whom  you  know ;  and  he  is  that  artillery  shoe-maker 
who  was  in  Baracoa,  and  who,  when  you* were  in  the  fort,  was 
also  there.  He  is  called  Cristoval  Carabeli.  This  friend  goes 
to  see  and  bring  you,  being  thus  commissioned  by  me.  I  am 
obliged,  my  son,  to  make  these  great  expenses,  notwithstand- 
ing my  poverty,  because  I  find  it  necessary  that  you  should 
come  here  as  much  to  oblige  me  as  for  your  own  sake :  for 
•which  reasons  I,  as  your  father,  command  you  to  come  imme- 
diately— making  your  arrangements  with  Carnobeli,  to  come 
with  him  without  loss  of  time.  And,  putting  aside  the  power 
which  I  possess  as  a  father,  I  beg  it  as  a  friend ;  for,  should 
you  not  do  so,  you  will  ruin  me  forever,  as  also  your  mother 
and  family.  Bear  in  mind  that  this  letter  is  not  to  be  seen  by 
any  one,  as  it  is  not  desirable  that  any  should  read  it  except 
yourself,  Carnobeli,  and  the  Spanish  consul,  to  whom  you  are 
recommended.  Beware,  Franky,  lest  you  are  discovered  ;  as 
it  is  very  likely,  then,  that  your  uncle  and  his  family  will  pre- 
vent your  departure.  You  must  leave  without  being  found  out. 
If  you  can  but  get  a  change  of  clothing,  well ;  but  if  not,  you 
will  come  with  what  you  have  on,  and  no  more.  You  are  no 
fool — no  child,  to  be  discovered.  Do  not  hesitate  or  fear,  my 
son ;  as  your  return  to  your  papa  is  as  much  for  your  own  wel- 
fare as  for  mine.  I  warn  you  once  more,  not  to  be  discovered; 
and  much  less  by  your  uncle  and  his  family.  When  you  are 
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about  leaving,  do  it  with  the  greatest  secrecy ;  so  that  no  one 
shall  see  you,  for  this  is  necessary.  Should  you  be  discovered 
by  chance,  you  will  declare  your  wish  to  come  to  Havana,  as 
your  father  has  said  that  he  requires  you,  and  that  you  are 
bound  to  obey  him,  so  as  to  relieve  him  of  his  anxiety.  Mark 
well,  Franky,  that  I  expect  you  without  fail.  Carnobeli  is 
well  informed  of  my  affairs,  and  will  tell  you  as  to  your  com- 
ing, and  what  you  must  do.  Should  you  find  yourself,  by 
chance,  in  need  of  anything,  then  present  yourself  to  the  con- 
sul, as  that  gentleman  has  request  from  me  to  that  effect.  My 
only  wish  is  to  see  you  at  my  side.  In  the  meantime,  receive 
your  father's  blessing. 

[Signed]  FRANCISCO  HERNANDEZ." 

And  in  a  postscript  to  the  said  letter,  is  the  following : — 

i 

"  Should  you  need  anything,  tell  Carnobeli,  or  the  consul, 
as  I  write  to  the  latter  on  the  subject,  to  give  you  whatever 
you  wish,  although  Carnobeli  has  money.  I  enclose  you  the 
letters  which  I  have  received  from  your  mother,  for  you  to  see 
them ;  also  yours,  as  she  has  sent  it  on  for  me  to  know  where 
you  were.  I  also  send  my  likeness,  for  your  own  satisfaction, 
and  so  that  you  may  not  fear  to  come  on.  Your  father  expects 
you  without  fail,  and  sends  you  his  blessing. 

[Signed]  FRANCISCO." 

"P.  S.  Should  you  be  discovered,  and  they  should  prevent 
your  coming,  run  away,  as  your  father  requires  you,  and  wishes 
you  here." 

Also  this  deponent  says,  that  in  coming  to  New- York,  the 
said  Dr.  Francisco  Hernandez  gave  some  written  instructions, 
written  by  himself,  in  relation  to  presenting  his  letter  at  the 
consulate,  and  as  to  finding  the  way  up  to  Claverack,  and  em- 
barking speedily,  and  in  such  directions  are  the  following: 

"  When  you  find  the  boy,  you  will  give  him  my  letter,  but 
without  any  one  seeing  you  do  so,  or  hearing  your  conversa- 
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tion.  Should  there  be  no  sailing  vessel,  he  will  go  in  the  first 
steamer.  I  recommend  to  you,  friend  Carnobeli,  much  care 
and  discretion  ;  and  I  beg,  that  when  you  come,  you  will  bring 
back  my  son,  with  the  help  of  God.  Your  affectionate  friend, 
FRANCISCO  HERNANDEZ.  January  22d,  1*855." 

And  this  deponent  denies  that  he,  or  Mr.  Stoughton,  told  the 
lad,  at  Claverack,  (or  any  where,)  that  if  he  did  not  go  to  Cuba 
he  would  be  put  in  prison,  and  very  badly  treated,  nor  anything 
to  that  effect ;  nor  did  either  of  them  tell  him  he  should  not 
write  to  his  uncle  ;  nor  did  he  say  to  them,  or  to  this  deponent, 
that  he  would  not  go  with  them  unless  he  could  first  see  his 
uncle ;  nor  did  they  say,  that  if  he  would  come  to  New-York 
they  would  let  him  see  his  uncle.  And  he  denies  that  his  man- 
ner, or  that  of  the  said  consul,  was  ever  threatening,  in  conver- 
sation or  otherwise,  towards  the  said  lad  ;  that  deponent's  man- 
ner was  invariably  kind  to  him  ;  and  as  for  the  consul,  his  de- 
portment towards  the  boy  was  most  kfnd  and  parental  in  man- 
ner, and  he  in  no  way  coerced  him. 

And  deponent  says,  that  besides  the  present  action  (U.  S. 
Court)  against  him,  ihe  same  plaintiff,  by  the  same  next  friend, 
has  commenced  a  similar  action  against  him  for  alleged  assault 
and  battery,  and  false  imprisonment,  in  the  superior  court  of 
the  city  of  New- York,  and  got  an  order  to  hold  him  to  bail  in 
$1,000,  and  a  detainer  to  that  effect  is  lodged  against  him  with 
the  jailer  of  Eldridge-street  prison. 

And  deponent  saith  that  he  is  a  stranger  in  New- York,  has 
no  property,  relations,  or  friends,  in  the  United  States,  and  is 
utterly  unable  to  give  bail,  as  required  in  this  and  the  other 
action,  or  either  of  them.  Also  this  deponent  says,  that  the 
following  'are  the  contents  of  the  son's  letters  to  the  father, 
which  deponent  brought  with  him  to  show  the  son : — 

[Here  follows  the  letter  at  length,  which  contains,  princi- 
pally, requests  for  letters  from  home,  and  success  in  his  studies, 
and  nothing  material  to  the  present  motion.] 

Also  this  deponent  saith,  that  he  was  not  the  agent,  or  ser- 
vant, or  in  any  way  in  the  employ  of  Francisco  Stoughton,  Esq., 
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nor  did  he  act  a,s  such  in  any  of  the  matters  embraced  by  this 
action  ;  nor  in  his  pay,  directly  or  indirectly,  for  these  or  any 
other  purposes.  And  this  deponent  denies  that  he,  in  the 
presence  of  Mr.  Stoughton,  or  at  any  lime,  said  that  Mr. 
Stoughton  would  not  have  come  up  to  Claverack  about  this 
matter,  if  he  had  not  received  an  order  from  the  captain  general 
of  Cuba,  directing  him  to  do  so  ;  nor  did  he  ever  say  anything 
to  him  to  that  effect ;  and  he  is  utterly  ignorant  as  to  whether 
Mr.  Stoughton  ever  had  or  received  any  such  order. 

Charles  Chacon,  of  Jersey  City,  made  an  affidavit,  that  he 
can  translate  Spanish  into  English,  and  English  into  Spanish ; 
that  he  truthfully  translated,  and  read  in  Spanish  to  Cristoval 
Carnobeli,  his  above  affidavit,  before  it  was  signed  and  sworn 
to :  also,  that  the  contents  of  the  original  letters,  therein  set 
forth,  have  been  examined  with  the  originals  by  deponent,  and 
the  same  are  correctly  translated. 

An  affidavit  of  Bernardine  Serveria,  of  No.  154  Chambers- 
street,  New-York,  son  of  Juan  B.  Serveria,  hotel  keeper,  cor- 
roborated the  statement  of  Cristoval  Carnobeli,  in  reference  to 
staying  at  the  hotel  with  the  lad ;  and  that  the  lad  appeared 
perfectly  free,  and  went  where  he  desired  to,  without  any  ap- 
parent constraint  or  coercion.  Deponent  accompanied  them  to 
the  vessel  to  start  for  Cuba ;  and  corroborated  the  said  state- 
ments respecting  the  rescue  of  the  plaintiff. 

The  affidavits,  on  the  part  of  the  defendant,  used  on  this 
motion,  were  entitled  in  an  action  in  the  United  States'  Court, 
wherein  Francis  Stoughton,  the  consul,  was  made  defendant 
with  said  Cristoval  Carnobeli,  at  the  suit  of  the  plaintiff,  for  a 
like  action  of  assault  and  battery,  and  false  imprisonment.  And 
the  defendants'  affidavits  were  made  for  a  motion  to  discharge 
from  arrest  in  the  latter  action, — the  facts  being  the  same  in 
each  case. 

CHARLES  EDWARDS,ybr  defendant. 
THEODORE  SEDGWICK,  for  plaintiff". 

HOFFMAN,  Justice.  The  defendant  has  been  sued  in  an  ac- 
tion stated  to  be  for  false  imprisonment,  or  assault  and  battery. 
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The  complaint  is  not  yet  filed ;  but  the  case  presented  on  the 
affidavits  shows  that  such  must  be  the  cause  of  action  ;  and  the 
counsel  of  the  plaintiff  states  that  the  action  is  for  the  former 
cause. 

There  are  two  points  raised  in  the  case,  as  now  before  me. 

1st.  It  appears  that  an  action  was  commenced  in  the  district 
court  of  the  United  States  against  the  present  defendant,  with 
Francis  Stoughton,  the  Spanish  consul,  in  which  the  defendant 
was  held  to  bail  in  the  sum  of  $2,000,  and  the  order  to  hold  to 
bail,  endorsed  on  the  capias  by  Judge  BETTS,  is  dated  the  8th 
of  February,  1855.  The  affidavits  on  which  that  order  was 
founded  state  precisely  the  same  facts,  and  supply  identically 
the  same  cause  of  action  as  those  in  the  present  suit.  The 

arrest  in  the  suit  in  the  district  court  took  place  on  the  8th  of 
•  | 

February. 

On  the  9th  of  February,  on  affidavits  sworn  to  on  that  day, 
the  order  of  arrest  was  made  in  this  action,  and  a  detainer  was 
lodged  with  the  keeper  of  the  Eldridge-street  jail,  in  which  he 
was  a  prisoner.  Thus  I  understand  the  affidavits.  At  any 
rate,  it  is  not  contested  that  he  is  under  process  of  arrest,  and 
required  to  give  bail  in  these  two  suits. 

The  action  in  the  district  court  is  admitted  to  have  been 
commenced  because  of  the  want  of  jurisdiction  in  any  state 
court  over  the  Spanish  consul ;  and  Carnobeli,  the  defendant 
here,  is  made  a  party  there,  on  the  supposition  that  the  juris- 
diction over  the  consul  may  carry  with  it  jurisdiction  over 
others,  otherwise  not  amenable  to  it.  The  language  of  Judge 
RUGGLES,  in  delivering  the  opinion  of  the  court  in  Valarino  agt. 
Thompson,  (3  Selden,  582,)  supports  this  fully  in  cases  of  a 
joint  contract.  Perhaps  there  is  no  ground  for  a  distinction  in 
actions  for  torts. 

But,  without  attempting  to  decide  this  point,  there  was  no 
necessity  for  the  plaintiff  making  the  present  defendant  a  party 
to  the  suit  in  the  district  court.  He  could  sue  Stoughton  as  a 
trespasser,  or  join  the  defendant  as  he  might  be  advised. 
(Chitty  on  Pleadings^  Vol.  1,  p.  81,  and  cases.)  Even  then,  if 
a  plea  of  absolute  necessity  of  joining  him  in  that  court  could 
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avail  to  justify  a  double  arrest,  that  plea  is  not  founded  in  fact 
or  law. 

But  the  idea  is  to  me  totally  inadmissible,  that,  under  any 
difficulty  of  proceeding,  or  upon  any  ground,  this  defendant 
can  be  twice  arrested,  by  process  out  of  different  courts  in  the 
same  state,  for  the  same  cause  of  action. 

A  number  of  cases  upon  this  subject  are  collected  in  Peters- 
dorf  on  Bail,  131,  139.  (Law  Library,  Vol.  10,  p.  73.)  See 
also  Peck  agt.  Hozier,  (14  John.  Rep.  346.) 

The  question,  then,  is,  whether  the  defendant,  having  been 
last  arrested  by  process  from  this  court,  is  not  entitled  to  an 
absolute  discharge,  solely  on  this  ground.  But  as  the  plaintiff 
might  perhaps  be  entitled  to  an  election,  I  have  proceeded  to 
consider  the  case  on  the  merits  of  the  application. 

A  better  practice,  however,  is  to  reduce  the  bail  to  a  mere 
nominal  amount,  similar  to  the  discharge  on  filing  common  bail 
under  the  former  system.  (Carter  agt.  Hunt,  1  Chit.  R.  246.) 

The  Code  now  permits  the  partial  trial  of  a  cause  upon  a 
motion  to  discharge  an  arrest.  The  204th  and  205th  sections 
have  introduced  this  new  principle  in  .the  law  of  bail,  or  ex- 
tended and  recognized  a  rule  which,  to  a  limited  extent,  pre- 
vailed in  the  court  of  common  pleas  in  England.  (Ptoersdorf 
on  Bail,  194.)  The  court  of  appeals  has  interpreted  the  Code 
to  admit  of  such  a  partial  trial  with  the  view  to  the  vacating 
the  arrest.  (Corwin  agt.  Freeland,  2  Selden,  565.)  I  have  be- 
fore stated  the  principle  upon  which  it  appears  to  me  the  court 
is  to  act  in  such  a  case.  That  is,  that  the  inquiry  is  to  be, 
whether,  upon  the  whole  case  as  presented,  a  verdict  ought  to 
be  given  by  a  jury,  or  a  judgment  by  a  single  judge,  for  the 
plaintiff  or  defendant.  If  the  questions  are  doubtful,  then  the 
plaintiff  has  not  made  out  his  case,  and  the  defendant  should 
be  discharged.  It  is  in  this  particular  that  I  differ  from  some 
able  judges,  who  incline  to  hold  that  the  defendant  is  to  make 
out  clearly  that  the  plaintiff  cannot  succeed.  I  have  observed, 
in  other  cases,  that  the  principle  of  the  Code  is  very  similar  to 
the  doctrine  of  a  court  of  equity,  upon  a  motion  to  dissolve  an 
injunction,  or  discharge  a  ne  exeat,  when  the  question  of  the 
Vol.  X.  29 
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cause  of  action  is  for  such  purposes  examined  and  determined ; 
although  the  cause  proceeds,  and  the  actual  proofs  may  change 
the  results  entirely. 

In  testing  the  present  case  by  these  principles,  it  appears  to 
me,  the  plaintiff  has  not,  as  now  exhibited,  made  out  a  cause 
of  action.  The  extent  to  which  the  case  made  by  him  can  be 
carried,  is,  that  the  father  of  the  plantiff  was  induced,  by  the 
promise  of  the  Cuban  authorities  to  liberate  him,  or  the  threat 
to  continue  his  imprisonment,  to  direct  his  son  to  return ;  and 
for  that  purpose  to  commission  the  defendant  to  bring  him  from 
the  United  States.  The  fact  of  a  full  and  entire  authority,  in 
form  and  language,  given  by  the  father  to  accomplish  this  pur- 
pose, cannot  be  denied.  The  letter  to  the  Spanish  consul  of 
the  23d  of  January,  that  to  the  son  of  the  same  date,  as  well  as 
the  written  instructions  to  the  defendant,  are  explicit  and  de- 
cided. The  defendant,  then,  standing  in  the  place  of  the  pa- 
rent, uses  the  very  means  which  the  parent  directs,  of  haste  and 
concealment,  to  accomplish  his  purpose.  He  uses  no  undue 
force  or  personal  violence.  The  conduct  of  the  son  may  well 
be  accounted  for  in  his  wish  to  obey  his  father  on  the  one  side, 
and  a  reluctance  to  leave  his  associates,  and  the  freedom  of  his 
situation,  for  a  land  which  could  not  but  be  distasteful  to  him. 
I  am  happy  that  I  am  not  called  to  interfere  with  this  freedom 
of  choice  j  but  to  hold  that  this  agent  and  substitute  of  the 
father  is  subject  to  an  action  of  assault  and  battery,  or  false  im- 
prisonment, for  seeking  to  accomplish  the  wish  and  command 
of  the  father,  even  if  essential  to  his  own  redemption  from" 
prison,  seems  to  me  totally  unwarrantable. 

The  defendant  must  be  discharged  from  the  arrest,  and  the 
order  vacated  in  this  case. 
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SUPREME  COURT. 
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Application  for  judgment,  under  §  247  of  the  Code,  is  a  motion;  and  the  pre- 
vailing party  is  only  entitled  to'costs  aa  upon  a  motion.  (Thit  decision  nut- 
tains  that  in  Gould  agt.  Carpenter,  1  How.  Pr.  R.  97,  and  u  advene  t* 
Lawrence  agt.  Davit,  id.  354,  and  Roberts  agt.  Morrison,  id.  396.) 

Jit  Chambers^  Penn  Fan,  Jan.,  1855. — TAXATION  of  costs. 

The  defendant,  Joseph  W.  Clark,  had  demurred  to  the  com- 
plaint of  the  plaintiff,  and  the  plaintiff,  under  §  247  of  the  Code, 
applied,  on  a  notice  of  five  days,  at  chambers,  for  judgment, 
on  the  ground  of  the  frivolousness  of  the  demurrer.  Judgment 
was  rendered  for  the  plaintiff  upon  the  demurrer,  but  with 
liberty  to  the  defendant,  Clark,  to  answer  within  twenty  days, 
upon  payment  of  the  costs  of  the  demurrer.  By  consent,  the 
taxation  was  referred  to  Mr.  Justice  WELLES. 

F.  W.  SALISBURY,  for  plaintiff". 
T.  HiNCKLEY,/or  defendant,  Clark. 

WELLES,  Justice,  said,  I  incline  to  think,  upon  examination, 
and  so  decide,  that  the  defendant,  Clark,  should  be  allowed  to 
answer,  upon  paying  ten  dollars  costs — being  costs  as  upon  a 
motion. 
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THE  CANAL  BANK  agt.  HARRIS. 

THE  SAME  agt.  THE  SAME. 

The  401st  section  of  the  Code  says,  "  And  no  motion  can  be  made  in  the  First 
District  in  an  action  triable  elsewhere." 

Held,  that  this  applied  to  a  motion  to  vacate  executions  issued  to  the  sheriff  of 
New- York, — where  plaintiff  resided, — upon  judgments  entered  in  Albany 
county — third  district.  And  to  all  motions  in  causes  where  the  venues  are 
in  another  district.  (See  Harris  agt.  Clark,  ante,  page,  415.) 

New  York  Special  Term,  January,  1855. — MOTION  to  vacate 
executions. 

The  facts  in  this  case  appear  sufficiently  in  the  opinion  of 
the  court. 


-yfor  motion. 
-,  opposed. 


MORRIS,  Justice.  In  both  of  these  cases,  judgments  were 
entered  in  this  court,  in  the  county  of  Albany,  in  the  third  ju- 
dicial district.  Executions  on  each  of  said  judgments  have 
been  issued  to  the  cily  and  county  of  New-York,  the  first  judi- 
cial district,  where  the  plaintiff  resides.  The  defendant  applies 
to  this  court  to  set  aside  the  executions  for  irregularity,  be- 
cause they  were  issued  after  the  expiration  of  five  years  since 
the  entering  of  judgments,  without  first  having  obtained  per- 
mission of  the  court. 

The  plaintiffs  object  to  the  court  in  this  district  entertaining 
the  motion,  and  claim  that  §  401  of  the  Code  sustains  them  in 
the  objection.  The  words  rested  upon  are,  "  And  no  motion 
can  be  made  in  the  First  District  in  an  action  triable  else- 
where." 

The  fair  import  of  these  words  is,  that  no  motion  shall  be 
made  in  the  first  district,  in  a  cause  in  which  the  venue  is  laid 
in  another  district. 
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The  present  is  a  motion  in  these  two  causes,  and  such  mo- 
tion can  only  be  made  in  the  causes.  The  title  of  the  papers 
shows  it  is  in  these  two  causes,  and  the  venue  in  each  said 
causes  is  not  in  the  first  district. 

The  §  401  of  the  Code  applies.  This  court  should  not  en- 
tertain the  motion. 

Motion  to  vacate  execution  to  be  made  in  the  third  judicial 
district. 


SUPREME  COURT. 

THE  POTSDAM  AND  WATERTOWN  RAILROAD  COMPANY  agt. 
HIRAM  JACOBS. 

A  trial  fee  ($12)  held  not  taxable  on  a  motion  for  a  new  trial  made  at  general 
term  on  exceptions  before  judgment,  under  §265  of  the  Code.  (This  it  ad- 
vene to  Elltworth  agt.  Goading,  8  How.  Pr.  R.  1.) 

It  seems  that  ordinary  motion  costs  only  are  allowable  in  such  cases. 

Jefferson  Special  Term,  February,  1855. — MOTION  for  re-ad- 
justment of  costs. 

The  cause  was  tried  at  the  Jefferson  April  circuit,  1854. 
The  plaintiffs  were  non-suited ;  exceptions  were  taken,  and  the 
judge  directed  an  order  to  be  entered  suspending  judgment, 
and  allowing  a  motion  for  a  new  trial  upon  the  exceptions, 
under  §  265  of  the  Code,  to  be  heard  in  the  first  instance  at  a 
general  term.  A  motion  was  accordingly  made  at  a  general 
term,  and  a  new  trial  denied.  No  mention  of  costs  was  made 
in  the  rule  denying  the  motion. 

In  adjusting  the  costs,  the  clerk  taxed  an  .item  of  $12  for 
trial  fee  on  the  motion.  This  motion  is  for  a  relaxation,  and 
disallowance  of  that  item. 

J.  MuLLiN,yor  motion. 
D.  J.  WAGAR,  opposed. 

HUBBARD,  Justice.  In  opposition  to  this  motion,  the  de- 
fendant's counsel  cites  Ellsioorth  agt.  Gooding,  (8  How.  1.) 
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That  case  is  certainly  in  point,  and,  if  good  law,  this  motion 
must  be  denied.  But,  with  deference,  I  feel  compelled  to  dis- 
sent from  that  decision.  It  seems  to  me,  that  the  motion  for  a 
new  trial,  at  the  general  term,  before  judgment,  on  exceptions, 
cannot  be  regarded  a  trial  in  any  proper  sense.  It  is  denomi- 
nated a  motion  by  §  265,  which  authorizes  the  proceeding; 
and  it  is  brought  to  argument  as  a  motion — it  is  an  application 
for  a  new  trial,  not  a  trial  itself. 

A  trial  is  defined  to  be  the  judicial  examination  of  the 
issues  between  the  parties,  whether  of  law  or  fact.  (§  252.) 
On  such  a  motion,  the  exceptions  taken  at  the  trial,  at  circuit, 
are  alone  to  be  examined  and  decided.  The  issues  presented 
by  the  pleadings,  and  the  evidence  given  on  the  trial,  are  only 
referred  to,  or  examined,  so  far  as  is  necessary  to  determine  the 
questions  arising  on  the  exceptions.  The  motion  has,  there- 
fore, none  of  the  characteristics  of  a  trial,  in  the  ordinary  sig- 
nification of  that  term.  It  seems  to  me  that,  before  judgment, 
there  can  properly  be  but  one  trial)  except  a  new  trial  is  granted 
on  motion  or  otherwise. 

In  the  case  of  Ellsworth  agt.  Gooding,  it  was  held  that,  for 
the  purpose  of  costs,  the  motion  might  be  regarded  as  a  trial 
of  an  issue  of  law,  and  a  trial  fee  taxable  under  sub.  3  of  §  307 
of  the  Code.  The  issue  of  law  there  contemplated,  it  appears 
to  me,  clearly,  is  the  issue  arising  upon  demurrer,  as  denned 
by  §  249.  It  is  an  issue  arising  upon  the  pleadings,  irrespec- 
tive of  the  evidence  upon  the  trial  of  the  issues  of  fact.  On 
the  motion  for  a  new  trial,  however,  no  issue  upon  the  plead- 
ings is  presented  or  determined,  but  merely  the  validity  of  the 
exceptions  taken  on  the  trial  of  the  issues  of  fact.  My  con- 
clusion, therefore,  is,  that  a  trial  fee  is  not  taxable  on  a  motion 
for  a  new  trial  made  at  general  term,  on  exceptions  before 
judgment,  under  §  265. 

I  think  it  better  to  defer  to  the  legislature  to  provide  a  com- 
pensation for  that  service,  than  to  attempt  to  construe  §  307  of 
the  Code  in  such  liberal  manner,  as,  in  effect,  to  make  a  ju- 
dicial enactment. 

It  seems  to  me,  that  it  would  not  be  inadmissible  to  regard 
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a  motion  for  a  new  trial,  made  at  general  term,  as  an  ordinary 
motion  in  a  cause,  and  allow  motion  costs.  It  is,  to  be  sure, 
in  the  nature  of  an  appeal,  and  under  the  former  practice,  per- 
haps, would  have  been  classed  with  motions  made  in  the  usual 
progress  of  a  cause,  such  as  motion  to  change  venue,  for  a  com- 
mission, &c.,  the  costs  of  which  are  not  inserted  in  the  rule,  but 
taxable  in  the  general  fee  bill.  But  the  Code  has  expressly 
defined  this  application  for  a  new  trial — a  motion,  (§  265) — it 
is  made  and  heard  as  a  motion ;  and  I  can  see  no  good  reason 
why  the  court  has  not  the  power  to  award  motion  costs  in  the 
rule.  It  certainly,  in  my  jxldgment,  would  partake  less  of  the 
character  of  judicial  legislation  to  allow  compensation  in  this 
mode,  than  to  tax  a  trial  fee,  under  §  307  of  the  Code.  But 
this  question  does  not  properly  arise  on  this  motion,  and  I  shall 
not  pursue  it  further. 
Motion  granted. 


SUPREME  COURT. 

ROSWELL  S.  BENEDICT  and  another  agt.  HENRY  TANNER, 
impleaded,  &c. 

An  answer  can  be  stricken  out  as  sham  only  when  it  contains  new  matter, 
known  to  the  defendant  to  be  false. 

New-York  Special  Term,  February,  1855. 
THIS  was  a  motion  to  strike  out  an  answer,  as  sham.     The 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

J.  F.  BOWMAN,  for  motion. 
I.  T.  WILLIAMS,  opposed. 

MITCHELL,  Justice.     The  plaintiffs  sue  as  holders  of  a  note, 
made  to  the  order  of  Tanner,  and  by  him  endorsed  to  Williams, 
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another  defendant.  Tanner  sets  up,  in  his  answer,  that  the 
note  was  transferred  by  Williams  to  the  plaintiffs  after  its  ma- 
turity; and  that  Williams  was  largely  indebted  to  him,  and 
claims  to  set  off  the  amount  of  the  indebtedness.  Neither  the 
complaint  nor  the  answer  are  sworn  to.  The  plaintiffs  move 
to  strike  out  the  answer  as  sham ;  and  they  make  affidavits 
alleging  that  the  note  was  transferred  to  them  three  months 
before  its  maturity.  They  do  not  deny  the  indebtedness  of 
Williams  to  Tanner  at  the  time  of  the  transfer.  They  then 
admit  a  substantial  part  of  the  defence  ;  and  they  do  not  allege 
that  they  paid  any  consideration  for  the  transfer  of  the  note, 
nor  that  they  received  it  without  notice,  so  that  if,  on  the  trial, 
the  defendant  should  prove  his  set-off,  and  it  should  appear 
that  either  of  the  matters  omitted  to  be  set  up  by  the  plaintiffs 
were  in  fact  against  him,  the  court  might  permit  the  defendant 
to  amend,  and  he  would  recover. 

For  another  reason,  also,  the  motion  must  be  denied.  An 
answer  is  sham  only  when  it  sets  up  new  matter,  known  to  the 
defendant  to  be  false  ;  not  when,  as  in  this  case,  he  sets  up  a 
fact  not  strictly  within  his  own  knowledge,  but  what  he  may 
be  able  to  prove  by  witnesses,  who  might  state  the  reverse  of 
the  plaintiff. 

If  the  defence  is  for  delay  only,  an  order  may  readily  be  ob- 
tained to  place  the  case  on  the  Friday  calendar,  and  there  will 
be  no  delay. 

Motion  is  denied,  with  $5  costs. 


NEW-YORK  PRACTICE  REPORTS.  457 

The  Western  Railroad  Corporation  and  others  agt.  Kortright,  impl'd,  Jtc. 


SUPREME  COURT. 

THE  WESTERN  RAILROAD  CORPORATION  and  others  agt. 
NICHOLAS  G.  KORTRIGHT,  impleaded,  &c. 

A  decision  of  a  judge  at  chambers,  on  a  motion  under  §  247  of  the  Code,  for 
judgment,  on  account  of  the  frivolousness  of  the  answer,  is  an  order,  and 
not  a  judgment.  But  such  an  order  is  appealable  to  the  general  term  ;  be- 
cause it  involves  the  merits  of  the  action — the  question  decided  is,  whether 
the  answer  does  or  does  not  contain  a  defence  to  the  action,  or  Borne  part 
thereof. 

Albany  General  Ternij  September,  1854. 

Before  WRIGHT,  HARRIS,  and  WATSON,  Justices. 

MOTION  to  dismiss  appeal. 

The  defendant,  Kortright,  having  served  an  answer  to  the 
complaint,  the  plaintiffs'  attorney,  pursuant  to  the  247th  sec- 
tion of  the  Code,  gave  notice  of  an  application  to  a  judge,  at 
chambers,  "for  judgment  thereon,  on  account  of  the  frivolous- 
ness  thereof."  The  motion  was  granted. 

From  the  decision  or  order  thus  made,  the  defendant,  Kort- 
right, appealed  to  the  general  term.  The  plaintiffs  moved  to 
dismiss  the  appeal,  on  the  ground  that  no  appeal  would  lie 
from  such  an  order  before  judgment. 

JOHN  J.  OLCOTT,  for  plaintiffs. 
JOHN  H.  REYNOLDS,  for  defendant. 

By  the  court — HARRIS,  Justice.  A  defendant,  if  he  will 
take  issue  with  the  plaintiff  upon  the  facts  of  the  case,  must 
either  deny  some  material  allegation  stated  in  the  complaint, 
or  state  some  new  matter  constituting  a  defence  or  counter- 
claim. If  the  answer  does  neither,  the  plaintiff,  instead  of  de- 
murring, as  under  the  former  practice,  may  move,  summarily, 
for  judgment  upon  the  answer.  If  the  judge  to  whom  he  ap- 
plies is  of  opinion  that  the  answer  does  not  tender  to  the  plain- 
tiff a  material  issue,  he  is  to  give  judgment  accordingly.  In 
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other  words,  he  is  to  make  an  order  that  the  plaintiff  is  entitled 
to  judgment,  notwithstanding  the  answer. 

The  decision  is  not  the  determination  of  an  issue.  On  the  con- 
trary, it  is  determined  that  no  issue,  such  as  the  law  authorizes, 
has  been  joined.  (See  Gould  agt.  Carpenter,  7  Howard,  97.)  The 
effect  of  the  decision  is,  to  deprive  the  defendant  of  the  benefit 
of  his  answer,  and  to  declare  that  the  plaintiff  is  entitled  to  the 
same  judgment  as  if  no  answer  had  been  interposed.  The  de- 
cision is  not  a  judgment,  but  it  authorizes  the  plaintiff  to  pro- 
ceed to  obtain  judgment.  The  application  is  not  for  judgment 
in  the  action,  but  for  judgment  upon  the  pleading  alleged  to 
be  frivolous.  The  judge  pronounces  "judgment  thereon,"  and 
thus  the  unauthorized  obstruction  in  the  way  of  the  plaintiffs' 
obtaining  a  final  judgment  in  the  action  is  removed.  Such  a 
decision  is  an  order,  and  not  a  judgment,  as  these  terms  are 
defined  in  the  Code.  It  also  involves  the  merits  of  the  action. 
The  question  decided  is,  whether  the  answer  does  or  does  not 
contain  a  defence  to  the  action,  or  some  part  thereof.  It  fol- 
lows, that  the  decision  is  appealable  under  the  provisions  of 
the  349th  section  of  the  Code. 

The  motion  to  dismiss  the  appeal  should  therefore  be  denied, 
but  I  think  it  should  be  without  costs. 


SUPREME  COURT. 
MARSHAL  A.  MATHIS  agt.  DAVID  P.  VAIL. 

A  motion  noticed  for  chambers  in  the  first  district,  if  not  heard  on  the  day  for 
which  it  is  noticed,  stands  over,  as  a  matter  of  course,  to  such  day  as  it  can 
be  heard,  or  is  disposed  of  by  one  party  or  the  other. 

What  applications  to  be  heard  at  chambers,  how,  when,  &c. 

At  Chambers,  New-York,  Feb.,  1855. 

THE  defendant  had  noticed  a  motion  at  chambers  for  Mon- 
day, February  5th.     On  that  day  plaintiff  appeared,  to  oppose 
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the  motion ;  but,  finding  there  was  no  judge  at  chambers  on 
that  day,  left,  supposing  another  notice  must  be  given  before 
the  motion  could  be  made.  On  Tuesday,  February  6th,  the 
defendant  appeared ;  but,  on  account  of  the  press  of  business, 
was  unable  to  make  the  motion.  On  Wednesday,  February  7th, 
the  defendant  again  appeared,  and  took  his  motion  by  default. 
The  plaintiff  now  moves  to  set  aside  the  order  so  taken  by 
default,  for  irregularity. 

I.  T.  WiLLiAMS,/or  plaintiff. 
T.  FESSENDEN,/^  defendant. 

CLERKE,  Justice.  All  special  motions  are  to  be  heard  be- 
fore the  court ,  and  not  before  a  judge  out  of  court ;  with  a 
few  exceptions — such  as  the  proceedings  under  $  247  of  the 
Code.  The  judge  sits  at  chambers,  principally,  to  attend  to  the 
latter  out  of  court  business,  consisting  of  ex  parte  orders,  not 
requiring  notice,  the  issuing  of  writs  of  habeas  corpus,  and  the 
hearing  on  the  return  to  such  writs,  the  examination  of  wit- 
nesses de  bene  esse,  the  examination  of  judgment  debtors  under 
supplementary  proceedings,  &c.  These,  when  not  heard,  re- 
quire to  be  separately  and  specifically  set  down  for  a  particular 
day.  In  addition  to  this  business,  frequently,  in  fact,  daily, 
while  sitting  at  chambers,  he  holds  a  special  term,  to  hear  short 
contested  motions,  and  applications  for  judgment  in  certain 
cases.  All  such  motions  that  are  not  heard  on  the  day  for 
which  they  are  noticed,  in  consequence  of  the  inability  of  the 
court  to  hear  the  same,  stand  over,  as  a  matter  of  course,  until 
the  next  day,  unless  a  different  disposition  should  be  made  by 
the  direction  of  the  judge,  or  the  consent  of  parties. 

The  fact,  that  a  calendar  of  motions  is  not  made  at  chambers, 
is  no  reason  why  this  practice  should  not  obtain.  The  calen- 
dar is  employed  in  the  Saturday  chambers  of  the  court,  to  ap- 
prise the  judge  of  the  titles  of  the  actions,  and  to  arrange  the 
order  in  which  the  causes  should  be  heard,  or  tried.  It  is  not 
at  all  essential  to  the  continuance  of  the  cause  before  him ; 
and  when  he  adjourns,  all  matters  before  the  court  on  that  day, 
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on  notice,  and  not  heard,  stand  over  without  further  order, 
whether  he  has,  or  has  not  a  calendar,  until  the  day  to  which 
he  adjourns. 

I  see  no  reason,  therefore,  for  vacating  the  order  obtained  in 
this  case. 


SUPREME  COURT. 

OOTHOUT  agt.  RHINELANDER. 

The  expression,  "  at  his  place  of  residence,"  used  in  §  41 1  of  the  Code,  in 
reference  to  service  of  papers  by  mail,  is  to  be  deemed  to  relate  to  the  post- 
office,  and  not  to  any  particular  locality  in  a  town  or  city — (street  and 
number.) 

Therefore,  held,  that  service  of  a  copy  complaint,  mailed  at  Fonda,  N.  Y.,  di- 
rected to  the  defendant's  attorneys,  "  New-  York,"  was  good,  although  it  ap- 
peared that  the  latter  attorneys  signed  their  notice  of  appearance,  &c., 
"  No.  52  Grove-street,  in  the  city  of  New- York." 

Essex  Special  Term,  March)  1855. 

THIS  was  a  motion  to  dismiss  the  complaint,  because  a  copy 
of  it  had  not  been  served  on  the  attorneys  of  the  defendant,  pur- 
suant to  demand.  Messrs.  Morris  &  Krng  gave  notice  of  ap- 
pearance, and  demanded  that  a  copy  of  the  complaint  should 
be  served  upon  them  at  their  "  office,  No  52  Grove-street,  in 
the  city  of  New-York."  They  never  received  a  copy  of  the 
complaint ;  but  by  the  affidavits  of  the  attorney  for  the  plain- 
tiff, and  the  deputy  post-master  at  Fonda,  it  appeared  that  a 
copy  was  mailed  in  season,  directed  to  "  Morris  &  King,  Esqs., 
Counsellors,  &c.,  New-York."  On  that  fact  appearing,  the 
defendant  insisted  that  the  service  was  insufficient. 

F.  W.  KING,  for  defendant. 
R.  S.  HALE,  for  plaintiff'. 

HAND,  Justice.  I  think  the  service  sufficient,  notwithstand- 
ing the  address  did  not  state  the  number  of  the  street,  or  even 
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the  street ;  but  was  merely  directed  to  the  attorneys  of  the  de- 
fendant in  "  New- York."'  The  latter  required  the  direction  to 
include  the  street  and  number  designated  by  them.  This  is 
safer ;  and  sometimes,  when  directed  to  a  person  in  a  city,  has 
been  deemed  necessary  on  service  of  notice  of  non-acceptance 
of  bills  of  exchange,  &c.,  at  least  in  England.  (Chit,  on  Bills, 
474  ;  Bayl.  on  Bills,  280,  283 ;  and  see  3  M .  if  W.  166 ;  Ry. 
if  Mood.  149,  249;  Story  on  Bills,  §  298,  and  note.)  And, 
probably,  the  package  in  this  case  was  lost  for  want  of  more 
particularity.  Still,  I  think  it  is  better  to  have  a  uniform  rule  ; 
and  I  believe  the  expression,  "  at  his  place  of  residence,"  used 
in  §  411  of  the  Code,  has  been  deemed  to  relate  to  the  post- 
office,  and  not  to  any  particular  locality  in  a  town  or  city.  (See 
Rowell  agt.  MCormick,  5  How.  Pr.  R.  337.)  That  will  gen- 
erally be  sufficient.  Had  the  attorney  for  the  plaintiff  been 
informed  there  were  other  firms  of  the  same  style,  or  of  any 
other  circumstance  rendering  further  designation  necessary,  a 
non-compliance  with  the  request  to  specify  the  locality  might 
have  been  evidence  of  bad  faith. 

The  motion  to  dismiss  must  be  denied ;  but  the  plaintiff  must 
serve  another  copy,  or  file  the  complaint  with  the  clerk. 


NEW-YORK  COMMON  PLEAS. 

ARMAND  LA  CLIAISE  &  VICTOR  FAUCHE  agt.  GEORGE  P.  LORD, 
SAMUEL  N.  BROWN,  and  ABIEL  B.  MARKS. 

Limited  partners,  having  a  special  partner,  on  dissolution,  after  purchasing  the 
interest  of  the  special  partner  in  the  concern,  and  transferring  to  a  new  firm 
of  general  partners,  composed  of  themselves,  (not  including  the  special  part- 
ner,) all  the  assets  of  the  limited  partnership,  and  assuming  all  its  debts  and 
liabilities,  and  on  failing,  from  subsequent  insolvency,  to  pay  the  debts  of  the 
limited  partnership,  cannot  compel  the  creditors  of  the  limited  partnership  to 
rely  upon  the  individual  liability  of  the  members  of  the  new  firm.  No  such 
arrangement  can  deprive  the  creditors  of  the  limited  partnership  of  their  right 


462         NEW  YORK  PRACTICE  REPORTS. 

La  Cliaise  and  Fauche  agt.  Lord,  Brown,  &  Marks. 

to  insist  upon  the  application  of  ihe  assets  still  remaining  in  the  hands  of 
that  firm,  to  the  payment  of  their  debts. 

If,  upon  a  dissolution  of  a  firm,  one  partner  may  sell  to  the  other  partner  all  his 
interest  in  the  assets  of  the  firm)  and  if  such  transaction  is  bonafide,  and  for 
the  purpose  of  winding  up  the  affairs  of  the  firm,  a  creditor  cannot  take  such 
property  from  liens  obtained  against  it  by  the  creditors  of  the  partner  making 
the  purchase — (1  Barb.  Ch  R.  480;)  such  a  doctrine  can  apply  in  the  case 
of  a  limited  partnership — Quere  ? 

A  simple  contract  creditor  is  not  entitled  to  an  injunction  and  receiver  in  an  ac- 
tion in  his  own  behalf,  against  an  insolvent  firm.  It  is  otherwise  where  the 
action  is  brought,  not  for  the  benefit  of  the  plaintiff  solely,  but  of  all  the 
creditors  of  such  firm. 

A.  judgment  creditor  can  only  have  an  order  allowing  a  receiver  to  take  suffi- 
cient of  the  assets  of  the  firm  to  obtain  the  means  of  discharging  his  debt; 
and,  until  he  is  a  judgment  creditor,  there  is  no  propriety  in  giving  him  a  re- 
ceiver, unless  in  a  case  where  the  effect  of  such  receivership  will  operate  to 
secure  all  the  creditors  of  the  firm. 

A  motion  for  injunction  and  receiver  will  not  be  granted  where  all  the  defend* 
ants-,  sought  to  be  made  liable  as  partners,  do  not  admit  the  indebtedness. 
The  power  of  appointing  a  receiver  should  only  be  exercised  when  the  claim 
is  undisputed,  and  where  the  property  will,  as  speedily  as  possible,  be  applied 
to  the  use  of  the  creditors. 

The  mere  pendency  of  an  action  in  behalf  of  all  the  creditors  against  an  insol- 
vent firm,  whether  prior  or  subsequent  in  its  commencement,  affords  no  ground 
to  stay  proceedings  in  other  like  actions  against  them,  until  after  judgment 
has  been  entered  in  a  case  in  which  the  other  creditors  can  come  in  and  make 
themselves  parties. 

Special  Term,  January,  1855»-*-MoTioN  for  an  injunction  and 
a  receiver. 

Lord  &  Brown  had  formed  a  limited  partnership,  and  Marks, 
as  special  partner,  advanced  $20,000.  The  partnership  was 
to  continue  five  years,.  During  the  first  three  years,  Marks 
drew  out  a  large  part  of  his  advance  as  interest  and  profits,  the 
firm  believing  the  partnership  solvent  5  and  before  its  termina- 
tion he  sold  out  his  interest  in  the  concern  to  Lord  &  Brown. 

Lord  &  Brown  thereupon  transferred  to  a  new  firm,  composed 
of  themselves,  all  the  assets  of  the  limited  partnership,  and 
assumed  the  debts;  and,  after  paying  about  one  half  of  the 
debts  so  assumed,  became  insolvent. 

The  plaintiffs  commenced  this  action  against  the  members 
of  the  limited  partnership  for  a  debt  they  held  against  the  firm, 
and  also  against  the  special  partner,  seeking  to  charge  him  as 
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a  general  partner ;  and  they  now  moved  for  an  injunction  and 
a  receiver. 

C.  BAINBRIDGE  SMITH,  for  plaintiffs. 

J.  B.  STEVENS  and  DANIEL  LORD,  for  defendants,  Lord 

if  Brown. 
BENEDICT,  BOARDMAN,  and  HUNTINGTON,  for  defendant^ 

Marks. 

INGRAHAM,  First  Judge.  The  plaintiffs,  being  creditors  of 
Lord  &  Brown,  move  for  an  injunction  against  the  partnership 
property,  and  a  receiver. 

The  complaint  shows  the  indebtedness  of  the  firm  of  Lord 
&  Brown  to  the  plaintiffs,  upon  a  note  of  $1,070.50.  That 
Lord  &  Brown  formed  a  limited  partnership  in  December, 
1850,  to  continue  for  five  years ;  and  that  the  other  defendant, 
Marks,  was  the  special  partner,  having  advanced  $20,000 
thereto.  That  during  the  existence  of  the  partnership,  Marks 
withdrew  from  the  funds  of  the  firm  $18,339.80 ;  and  about 
the  first  of  July,  1854,  received  from  the  firm  their  notes  for 
$17,500.  That  about  that  time  the  firm  served  upon  their 
creditors  a  notice  of  a  dissolution  of  the  limited  partnership. 
That  at  the  time  Marks  received  such  sums  of  money  from  the 
firm,  they  were  insolvent,  and  that  such  moneys  were  trans- 
ferred in  contemplation  of  insolvency.  That  the  firm  of  Lord 
&  Brown  is  now  insolvent,  and  wholly  unable  to  pay  the  debts 
of  the  firm,  and  have  now  in  possestion  several  thousand  dol- 
lars of  assets  of  said  partnership,  out  of  which  they  are  paying 
debts,  and  giving  preferences  over  the  debt  due  to  the  plaintiffs. 

The  defendants,  Lord  &  Brown,  do  not  deny  the  indebted- 
ness to  the  plaintiffs.  They  admit  the  insolvency  of  the  firm, 
and  that  they  have  in  their  possession  some  of  the  assets  of  the 
firm. 

They  explain  the  payments  made  to  Marks  to  have  been 
dividends  of  profits,  which  they  allege  to  have  been  made  in 
good  faith,  and  after  allowance  for  all  losses  sustained  at  the 
times  of  such  dividends,  for  the  years  1851-2  and  3  ;  and  aver 
that  such  dividends  were  made  from  such  profits. 
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They  also  aver  that,  at  the  time  of  the  dissolution,  in  July, 
1854,  they  believe  the  firm  to  have  been  solvent.  *  That  on 
such  dissolution,  they  bought  from  defendant,  Marks,  his  in- 
terest in  the  assets  of  the  firm,  as  the  special  partner,  for  which 
the  notes  of  Lord  &  Brown  were  given,  payable  after  all  the 
liabilities  of 'the  special  partnership  shall  have  matured. 

That  Lord  &  Brown  bought  the  assets  of  the  firm  of  Lord  & 
Brown,  (the  limited  partnership,)  which  were  duly  transferred 
to  them ;  and  they  incurred  a  liability  for  said  purchase  of 
$140,000,  of  which  they  have  since  paid  $75,000. 

That  Lord  &  Brown  thereupon  formed  a  new  general  co- 
partnership, in  which  Marks  had  no  interest.  That  such  new 
firm  failed  in  November,  1854 ;  and  that  there  is  now  due  to 
the  creditors  of  the  limited  partnership  $65,000,  and  of  the 
general  partnership  $115,000. 

They  also  allege  the  pendency  of  another  action  in  this  court, 
by  Lattimer  and  others,  in  behalf  of  all  the  creditors  of  such 
limited  partnership,  praying  for  an  injunction  and  receiver, 
prior  to  the  commencement  of  this  action. 

If  this  action  had  been  by  the  plaintiffs,  as  creditors  of  Lord 
&  Bro\vn,  and  on  behalf  of  all  the  creditors  of  the  limited 
partnership,  and  Marks  had  not  been  sought  to  be  charged  as  a 
general  partner,  I  think  the  facts  appearing  before  me  sufficient 
to  warrant  the  granting  of  the  motion.  The  firm  is  admitted 
now  to  be  insolvent,  owing  about  $65,000 ;  and  by  a  proceed- 
ing to  which  but  little  value  can  be  attached,  so  far  as  the 
claims  of  creditors  are  concerned,  the  whole  assets  of  the  firm 
of  Lord  &  Brown,  the  limited  partnership,  have  been  sold  to 
Lord  &  Brown,  the  general  partners ;  and,  as  appears  from  the 
answer,  in  consideration  of  their  assuming  to  pay  all  the  lia- 
bilities of  the  limited  partnership,  amounting  to  $140,000. 
Had  such  liabilities  been  discharged  at  maturity,  no  one  of  the 
creditors  would  have  had  any  cause  of  complaint  against  the 
arrangement;  but  when  debts  to  the  amount  of  $65,000  are 
left  unpaid,  the  creditors  may  well  claim  to  be  held  void  a  sale 
of  the  whole  assets  of  the  firm  by  the  partners  to  themselves, 
when  they  are  told  they  have  no  claim  upon  such  assets,  and 
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must  rely  upon  the  individual  liability  of  Lord  &  Brown,  the 
members  of  the  general  partnership,  to  whom  they  allege  such 
assets  to  belong  No  such  arrangement  can  be  sustained,  to 
deprive  the  creditors  of  the  limited  partnership  of  their  right  to 
insist  that  the  assets  of  that  firm  shall  be  applied  to  the  pay- 
ment of  its  debts ;  and  although  the  defendants  may  have  gone 
on  and  paid,  with  borrowed  money,  some  of  their  liabilities, 
there  is  nothing  in  that  fact  to  justify  them  in  withholding  from 
such  creditors  the  assets  still  remaining  in  their  hands,  and 
which,  under  any  circumstances,  should  be  applied  in  discharge 
of  the  liabilities  of  the  limited  partnership.  That  such  a  trans- 
fer between  the  same  parties  can  be  sanctioned,  as  depriving 
creditors  of  the  assets  of  the  firm  for  the  discharge  of  its  debts, 
seems  to  me  inconsistent  with  every  principle  of  justice  or 
equity. 

It  may  be  that,  upon  a  dissolution  of  a  firm,  one  partner  may 
sell  to  the  other  partner  all  his  interest  in  the  assets  of  the  firm; 
and  if  such  transaction  is  bonajide,  and  for  the  purpose  of  wind- 
ing up  the  affairs  of  the  firm,  a  creditor  cannot  take  such  prop- 
erty from  liens  obtained  against  it  by  the  creditors  of  the  part- 
ner making  the  purchase.  (Ketcham  agt.  Durkee,  1  Barb.  Ch.  R. 
p.  480.)  But  such  a  doctrine  cannot  be  extended  to  a  case  like 
the  present  one,  and  I  doubt  whether  it  can  be  in  any  case  ot 
limited  partnership. 

The  right  to  grant  such  a  motion  was  settled  in  the  case  of 
Inness  agt.  Lansing,  (7  Paige,  584,)  and  has  been  since  fol- 
lowed by  the  supreme  court  in  Whitewright  agt.  Stimpson, 
(2  Barb.  S.  C.  Rep.  379 ;)  and  the  rule  adopted  in  those  cases, 
as  to  limited  partnerships,  was  extended  by  Judge  EDMONDS 
to  general  partnerships.  (5  How.  Pr.  Rep.  p.  35.)  Whether 
that  case,  however,  can  be  sustained,  it  is  not  necessary  now 
to  inquire.  I  may  add,  however,  that  where  it  appears  that  a 
disposition  was  made,  or  to  be  made,  of  the  assets,  in  giving  a 
preference  to  one  creditor  over  another,  in  view  of  insolvency, 
the  provisions  of  the  219th  section  of  the  Code  are  compre- 
hensive enough  to  warrant  such  a  proceeding. 

In  the  cases  to  which  I  have  referred,  the  action  was  com- 
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menced,  not  for  the  benefit  of  the  plaintiffs  solely,  but  of  all 
the  creditors  of  the  insolvent  firm ;  and  the  appointment  of  a 
receiver  in  those  cases  would  have  secured  the  partnership 
funds  and  assets  for  the  joint  benefit  of  all ;  and,  upon  a  distri- 
bution of  such  assets,  the  creditors  would  have  been  entitled 
equally  to  sh,are  in  the  proceeds  thereof. 

There  is  a  manifest  propriety  in  requiring  such  a  form  of  ac- 
tion, before  the  property  of  the  firm  should  thus  be  placed  in 
the  hands  of  a  receiver.  There  is  no  equity  in  taking  from  a 
firm  the  whole  of  their  property,  to  pay  or  secure  one  individual 
creditor  to  the  exclusion  of  others.  The  impropriety  of  thus 
placing  in  the  hands  of  a  receiver  the  whole  of  the  assets  of 
the  firm,  to  pay  a  claim  of  $1,000,  and  thereby  depriving  other 
creditors,  having  claims  amounting  to  $64,000,  of  any  pro- 
ceedings against  such  assets,  until  the  first  creditor  is  paid,  is 
so  manifest,  that  it  can  require  no  argument  to  show  that  it 
ought  not  to  be  done.  Even  if  the  plaintiffs  were  judgment 
creditors,  they  could  only  have  an  order  allowing  a  receiver  to 
take  sufficient  of  the  assets  of  the  firm  to  obtain  the  means  of 
discharging  their  debt;  and,  until  they  are  judgment  creditors, 
there  is  no  propriety  in  giving  them  a  receiver,  unless  in  a  case 
where  the  effect  of  such  receivership  will  operate  to  secure  all 
the  creditors  of  the  firm. 

I  think,  also,  there  is  a  difficulty  in  the  present  action,  which 
forms  an  objection  to  the  granting  of  this  motion.  It  should 
be  required,  to  warrant  such  an  order,  that  all  the  defendants, 
sought  to  be  made  liable  as  partners,  admit  the  indebtedness. 
The  defendant,  Marks,  (to  whose  answer  I  have  not  before  re- 
ferred,) denies  such  indebtedness.  He  denies  any  joint  indebt- 
edness whatever,  and  does  not  admit  the  plaintiffs'  claims. 

If  he  is  sought  to  be  held  liable  as  a  defendant,  he  certainly 
does  not  admit  the  indebtedness ;  but,  on  the  contrary,  his  an- 
swer shows  a  statement  of  facts  which  would,  if  proved, -entitle 
him  to  a  verdict. 

Besides,  other  creditors  might  not,  even  if  the  action  had 
been  commenced  for  all  the  creditors,  have  been  willing  to  en- 
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gage  in  such  a  contest  as  must  ensue,  on  an  attempt  to  charge 
the  special  partner  with  the  debts  of  the  firm. 

It  is  not  necessary  for  me  to  pass  upon  the  questions  argued 
before  me  as  to  the  liability  of  Marks.  His  liability  is  denied. 
If  it  exists,  it  is  not  admitted  so  as  to  warrant  me  in  granting 
this  motion.  If  he  is  not  liable,  it  can  only  be  decided  at  the 
end  of  a  protracted  litigation ;  and  the  funds  and  assets  of  an 
insolvent  firm  should  not  be  tied  up  from  all  the  creditors,  for 
the  purpose  of  enabling  one  creditor  to  enter  into  such  a  con- 
troversy. 

The  granting  of  an  injunction  and  appointing  a  receiver,  in 
cases  of  this  kind,  is  admitted  by  the  chancellor  to  be  an  ad- 
dition to  the  former  powers  of  a  court  of  equity  ;  and  it  seems 
to  me  to  be  proper  that  the  power  should  only  be  exercised 
when  the  claim  is  undisputed,  and  where  the  property  will,  as 
speedily  as  possible,  be  applied  to  the  use  cf  the  creditors. 

An  objection  was  made  upon  the  argument,  and  appears  in  the 
defendant's  answer,  that  another  action  is  pending  in  this  court 
for  the  benefit  of  all  the  creditors,  and  that  such  action  was 
commenced  prior  to  the  present  one. 

The  mere  existence  of  such  an  action,  although  a  prior  one, 
has  no  effect  upon  this  motion.  Whether  prior  or  subsequent, 
in  its  commencement,  it  affords  no  ground  to  stay  proceedings 
in  other  actions,  until  after  judgment  has  been  rendered  in  a 
case  in  which  the  other  creditors  can  come  in  and  make  them- 
selves parties.  After  such  a  judgment,  a  motion  formerly 
could  be  made  to  stay  proceedings  in  other  suits,  so  far  as  re- 
lates to  the  appointment  of  a  receiver. 

This  was  settled  by  the  chancellor  in  Inness  agt.  Lansing, 
(7  Paige,  583,)  before  referred  to. 

This  motion  for  the  receiver  must  be  denied,  with  $10  costs, 
and  the  injunction  dissolved,  without  prejudice  to  a  renewal  of 
it,  if  Ihe  plaintiff  shall,  by  amendment,  obviate  the  objections 
which  now  exist  as  above  stated. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  SEYMOUR  GALE  agt.  ELEAZER  GREEN  and 
others,  Trustees  of  School  District  No.  13,  in  Harmony  and 

Busti. 

j 

Ths  jurisdiction  of  the  board  of  supervisors,  in  granting  an  order  requiring  the 
trustees  of  a  school  district  to  pay  the  costs  and  expenses  of  the  trustees,  or 
other  officers  of  the  district  sued  as  such,  (Sess.  Laws,  1849,  p.  545,  amend* 
ing  general  act  1847,  Sess.  Laws,  1847,  p.  163,)  does  not  depend  upon  any 
action  of  the  taxable  inhabitants  in  the  district.  ( This  seems  to  be  adverse 
to  The  People  ex  rel.  Jltkins  agt.  Snyder,  fyc.,  ante,  page  143.) 

Whatever  construction  may  be  put  upon  the  imperfect  and  ambiguous  provisions 
contained  in  section  one  of  that  act,  the  action  of  the  taxable  inhabitants  and 
the  trustees,  is  a  matter  between  them,  not  affecting  the  proceedings  or  rights 
of  the  claimant. 

v 

Erie  General  Term,  November,  1854. 

MARVIN,  P.  J.,  BOWEN  and  GREEN,  Justices. 

APPEAL  from  judgment  at  special  term  upon  the  return  to  an 
alternative  mandamus. 

The  relator  was  collector  of  school  district  No.  13,  in  the 
towns  of  Harmony  and  Busti,  in  1850,  and  was  sued  for  acts 
done  by  him  in  his  official  capacity,  and  was  put  to  costs  and 
expenses  in  defending,  &c.  He  made  application  to  the  board 
of  supervisors  of  Chatauque  county,  upon  due  notice  to  the  trus- 
tees, for  an  order  requiring  the  payment  of  such  costs  and  ex- 
penses by  the  district.  The  board  made  'the  order;  it  was 
served  upon  the  trustees,  and  they  neglected  and  refused  to 
issue  a  warrant  for  the  collection  of  the  amount,  ($26.56,)  as 
ordered  by  the  supervisors.  An  alternative  mandamus  was 
awarded,  commanding  the  trustees  to  issue  their  warrant,  or 
show  cause.  (See  Justice  WELLES'  opinion,  6  How.  Pr.  R.  332.) 

They  showed  cause,  viz.,  that  the  order  was  made  by  the 
board  of  supervisors  without  authority  of  law ;  the  preliminary 
steps  required  by  law,  to  give  the  board  jurisdiction,  not  having 
been  taken,  inasmuch  as  the  said  amount  of  Gale  had  not  been 
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submitted  to  the  taxable  inhabitants  of  said  district  previous  to 
its  being  laid  before  the  board  of  supervisors  for  their  action ; 
nor  had  a  majority  of  the  taxable  inhabitants  of  said  district, 
previous  to  the  action  of  the  board  thereon,  determined  that  the 
actual  amount  of  such  costs,  charges,  and  expenses  of  the  said 
Gale,  in  defending  the  several  suits  in  the  order  mentioned, 
should  be  ascertained  by  said  board ;  by  reason  whereof  the 
order  is  nugatory,  void,  and  of  no  binding  force.  Upon  this 
return,  a  peremptory  mandamus  was  awarded,  (see  the  case  and 
opinion  by  Justice  TAGGART,  8  How.  Pr.  R.  125,)  and  thereupon 
the  defendants  appealed  to  the  general  term. 

A.  HAZELTINE,  for  appellants. 
A.  SMITH,  for  respondents. 

By  the  court — MARVIN,  P.  Justice.  The  act  of  1847,  §  1, 
made  provision  for  the  payment  of  costs,  &c.,  paid  by  "any 
of  the  officers  of  a  school  district,"  in  certain  suits  against  such 
officer,  and  made  it  the  duty  of  the  trustees  to  ascertain,  "  in  the 
manner  hereinafter  described,"  the  actual  amount  of  the  costs, 
&c.,  and  to  cause  the  same  to  be  assessed  and  collected,  &c. 

By  the  second  section,  the  person  mentioned  in  §  1,  who  had 
paid  costs,  &c.,  was  to  make  out  and  verify  an  account  of  the 
costs,  &c.,  and  serve  a  copy  of  it  on  the  trustees,  with  a  notice 
of  the  presentation  of  the  account  to  the  board  of  supervisors 
for  settlement,  &c. ;  and  it  is  made  the  duty  of  the  trustees  to 
attend,  and  protect  the  rights  of  the  district. 

By  the  3d  section,  the  supervisors  are  to  pass  upon  the  ac- 
count, and  may  require  its  payment,  or  any  portion  of  it.  By 
the  4th  section,  it  is  made  the  duty  of  the  trustees  to  issue  a 
warrant  for  the  collection  of  the  amount  so  directed  to  be  paid. 
(See  the  act  at  large,  Sess.  Laws,  1847,  163.)  It  will  be  seen 
by  the  act,  that  the  taxable  inhabitants  of  the  district  were  not 
to  be  consulted  touching  the  payment  of  any  such  costs,  &c. 
It  was  made  the  duty  of  the  trustees  to  ascertain,  "  in  the  man- 
ner hereinafter  described."  the  amount  of  the  costs,  &c.  The 
manner  was  described  in  sections  2  and  3.  The  board  of  su- 


4YO  NEW-YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  Gale,  agt.  Green  and  others,  &c. 

pervisors  was  constituted  the  court  to  hear  and  determine  the 
matter,  and  it  got  jurisdiction  of  the  parties,  that  is,  the  officer 
who  had  paid  costs  in  the  case  prescribed,  and  the  trustees,  by 
their  appearance,  or  by  proof  of  the  service  of  the  notice  upon 
the  trustees  as  required  in  §  2. 

There  is  no  difficulty  in  understanding  this  statute,  nor  in  the 
practice  under  it.  The  officer,  claimant,  was  one  party,  the 
trustees  of  the  district  another,  and  the  board  of  supervisors 
was  the  court ;  and  the  statute  made  it  the  duty  of  the  trustees 
to  execute  the  order  of  the  board  of  supervisors,  &c.,  and  the 
taxable  inhabitants  of  the  district  had  no  voice  in  the  matter* 

I  have  said  there  is  no  difficulty  in  understanding  the  statute, 
or  in  the  practice  under  it.  This  is  so  in  all  cases,  unless  the 
trustees  should  have  been  the  "  officers  "  sued,  and  should  have 
paid  costs,  &c.  In  such  a  case,  the  anomaly  would'  be  pre- 
sented of  their  making  out  the  account,  serving  it,  and  the  no- 
tice, upon  themselves,  and  appearing  before  the  board  with 
their  claim,  there  being  none  to  oppose  it ;  whereas  the  statute 
makes  it  the  duty  of  the  trustees  (officers  upon  whom  the  copy, 
account,  &c.,  were  served)  to  attend  the  board  of  supervisors, 
and  protect  the  rights  and  interests  of  the  district.  Now, 
I  suggest,  that  this  difficulty  being  discovered  was  the  cause 
of  the  amendment  by  the  act  of  1849,  (Sess.  Laws,  p.  545,)  of 
the  first  section  of  the  act  of  1847.  It  was  discovered  that  the 
provisions  of  the  act  were  not  adapted  to  a  case  where  the  trus- 
tees had  been  sued,  and  had  paid  costs ;  and  an  attempt  was 
made  to  provide  for  such  a  case  by  amending  the  first  section. 
In  this  amendatory  act,  the  trustees  are  embraced  by  name,  and 
most  of  the  language  used  in  the  first  section  of  the  original 
act  has  been  preserved ;  thus  accounting  for  the  great  and  em- 
barrassing ambiguities  in  this  act  of  1849.  Had  the  original 
first  section  been  retained  as  it  was,  and  a  new  section  been 
enacted,  providing  for  the  case  of  trustees  sued,  there  would 
have  been  no  ambiguity.  It  is  now  necessary  to  give  con- 
struction to  the  amended  section  ;  and,  I  think  we  should  keep 
in  mind  the  original  act,  and  the  system  intended  to  be  estab- 
lished by  it.  By  the  act  of  1849,  amending  section  one  of  the 
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act  of  1847,  "  trustees  "  are  substituted  for  "  officers,"  where 
"officers  "first  occurred,  and  the  case  of  acts  performed  by 
direction  of  the  district  is  also  embraced,  then  pursuing  the 
language  of  the  act  of  1847,  to  the  determination  of  the  suit. 

At  this  point  in  the  act  of  1847,  the  duty  of  the  trustees  is 
declared  ;  but  in  the  act  of  1849  the  language  is  inserted,  "  or 
whenever,  after  the  final  determination  of  any  suit,  commenced 
by  or  against  any  trustees  or  other  officers  of  a  school  district, 
a  majority  of  the  taxable  inhabitants  of  any  school  district  shall 
so  determine,"  it  shall  be  the  duty  of  the  trustees  to  ascertain, 
&c.,  following  the  language  used  in  the  first  act,  using  the  lan- 
guage, "  costs,  charges  and  expenses  paid  by  such  officer,"  as 
in  the  act  of  1847,  and  not  using  the  language  "  trustee,"  or 
"trustees  or  other  officers." 

It  will  be  seen  that  the  new  matter  inserted  in  the  section 
includes  suits  "commenced  by  or  against  any  trustees  or  other 
officers,"  &c.,  whereas  the  act  of  1847  only  included  cases 
where  a  suit  had  been  commenced  against  "  any  of  the  officers 
of  a  school  district." 

On  the  part  of  the  relator,  it  is  insisted  that  the  words,  "  in 
the  manner  hereinafter  described,"  in  the  first  section,  should 
be  rejected ;  and  it  is  claimed  that  no  manner  is  thereinafter 
described  ;  and  that,  with  these  words  rejected,  the  first  sec- 
tion will  be  complete,  and  contain  in  itself  a  positive  direction 
to  the  trustees  to  ascertain  the  actual  amount  of  the  account, 
and  to  cause  the  same  to  be  assessed  and  collected,  &c.  In 
my  opinion,  it  is  not  necessary  to  reject  these  words ;  indeed, 
I  think  they  should  be  retained ;  and  we  should  be  far  more 
embarrassed  without  them  than  with  them.  It  seems  to  me, 
that  without  these  words,  or  some  language  referring  to  the 
subsequent  action  before  the  board  of  supervisors,  and  assum- 
ing that  the  relator  claims  that  the  first  section  contained  ^ 
complete  system,  the  relator  had  no  right  to  go  before  the  board 
of  supervisors,  but  his  remedy  was  to  compel  the  action  of  the 
trustees  under  the  first  section,  either  to  procure  the  district  to 
act  upon  the  matter,  or  to  act  themselves. 

But  I  will  not  pursue  this  inquiry.     I  have  already  shown, 
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that,  in  my  opinion,  in  the  act  of  1847,  the  "  manner  herein- 
after described,"  was  the  manner  "  described  "  in  sections  2 
and  3 ;  and  I  think  we  are  still  to  find,  in  these  sections,  the 
"  manner  hereinafter  described  "  of  the  amendatory  act  of  1849. 
"Whenever,  after  the  final  determination  of  any  suit,  com- 
menced by  or  against  any  trustees,  or  other  officers  of  a  school 
district,  a  majority  of  the  taxable  inhabitants  of  any  school  dis- 
trict shall  so  determine,,  it  shall  be  the  duty  of  the  trustees  to 
ascertain,  in  the  manner  hereinafter  described,  the  actual 
amount  of  all  costs,"  &c.  What  are  the  taxable  inhabitants  to 
so  determine  1  Not  that  they  will  pay  the  amount.  But  I 
think  the  construction  is,  that  the  trustees  shall  ascertain,  in 
the  manner  thereinafter  described,  the  amount  of  the  costs,  &c. 
The  manner  of  making  out,  and  presenting  the  account  to  the 
trustees,  and  ascertaining  its  amount,  had  not  been  specified  ; 
and  is  not  specified  at  all  in  the  first  section.  The  system  is 
left  incomplete,  and  we  must  go  to  the  subsequent  section  to 
learn  how  the  business  is  to  be  conducted. 

There  is  nothing  in  the  act  to  indicate  that  the  taxable  in- 
habitants can  be  called  upon  to  determine  the  amount  of  the 
account  for  costs,  &c.,  or  that  they  have  even  jurisdiction  to 
pass  upon  it,  and  direct  it  to  be  paid.  It  is  clearly  made  the 
duty  of  the  trustees,  whenever,  in  the  cases  mentioned,  a  ma- 
jority of  the  taxable  inhabitants  shall  so  determine,  to  ascer- 
tain, in  the  manner  thereinafter  described,  the  actual  amount 
of  all  costs,  &c.  Now,  it  may  be,  that  in  case  a  majority  of 
the  taxable  inhabitants  do  not  determine  that  the  trustees  shall 
ascertain,  &c.,  that  the  trustees  may  omit  to  appear  before  the 
board  of  supervisors,  and  leave  the  matter  to  be  passed  upon 
by  the  board.  The  taxable  inhabitants  may  be  willing  to  leave 
the  account,  properly  verified,  to  the  board,  without  putting 
the  trustees  to  the  trouble  and  expense  of  appearing.  Suppose 
the  trustees  are  the  claimants,  and  the  matter  is  brought  to  the 
notice  of  the  taxable  inhabitants,  they  may  direct  the  ascertain- 
ment of  the  account  in  manner  described  in  the  future  sections, 
and  they  will  have  an  opportunity,  or  any  of  them,  to  appear 
before  the  board  of  supervisors  and  contest  the  account.  The 
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board  will  receive  information  from  any  source;  and  although 
the  board  might  have  jurisdiction  to  act  upon  an  account  properly 
verified,  and  presented  by  the  trustees  in  their  favor,  they  would, 
most  probably,  require  it  to  appear  that  the  taxable  inhabitants 
had  had  notice,  before  they  would  act  upon  such  an  account;  but 
in  the  case  of  an  account,  properly  presented  by  any  officer, 
other  than  a  trustee,  they  would  be  satisfied  with  the  appear- 
ance of  the  trustees,  or  proof  of  service  of  notice,  and  copy  of 
the  account,  as  mentioned  in  §  3  ;  as,  by  the  concluding  clause 
in  §  2,  it  is  made  the  duty  of  the  trustees  to  attend  before  the 
board,  and  protect  the  rights  and  interest  of  the  district.  This 
is  directory,  and  the  board  would  presume  that  the  trustees 
would  attend  to  this  duty,  unless  they  had  been  excused  from 
it  by  the  taxable  inhabitants. 

These  remarks  indicate  that  the  jurisdiction  of  the  board  of 
supervisors  does  not  depend  upon  any  action  of  the  taxable  in- 
habitants in  the  district,  and  the  question  we  are  examining  is 
one  of  jurisdiction.  If  the  board  had  jurisdiction,  its  order  must 
be  obeyed. 

Now  let  us  see  what  is  necessary  to  give  the  board  of  super- 
visors jurisdiction. 

Whenever  any  person,  mentioned  in  the  first  section  of  this 
act,  i.  e.,  "trustees,  or  other  officers  of  a  school  district,  shall 
have  paid  any  costs,  as  mentioned  in  §  1,  he  shall  make  out 
an  account  of  such  charges,  costs,  and  expenses,  so  paid  by 
him,  &c..  and  verify  the  same,  and  serve  a  copy  upon  the  trus- 
tees, with  a  notice  of  the  presentation  of  such  account  to  the 
board  of  supervisors,"  &c.  (§  2.)  By  §  3,  upon  the  appear- 
ance of  the  parties,  or  upon  due  proof  of  service  of  the  notice, 
and  copy  of  account  mentioned  in  §  2,  the  board,  if  of  opinion 
that  the  account,  or  any  portion  of  it,  ought  justly  to  be  paid 
to  the  claimant,  may,  by  an  order,  &.C.,  require  such  account, 
or  such  part  thereof  as  such  board  shall  be  of  opinion  ought 
justly  to  be  paid  to  the  claimant  by  such  district,  to  be  paid, 
&c.  There  is  nothing  here  requiring  that  the  board  should 
know  whether  a  majority  of  the  taxable  inhabitants  of  the  dis- 
trict had  been  consulted,  or  had  determined  anything.  The 
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parties,  claimant,  and  trustees,  are  to  appear,  &c.  There  must 
be  due  proof  of  service  of  the  notice  and  copy  of  the  account; 
and  in  either  case  the  board  of  supervisors  has  jurisdiction. 

Whatever  construction  may  be  put  upon  the  imperfect  and 
ambiguous  provisions  contained  in  §  1,  the  action  of  the  taxa- 
ble inhabitants  and  the  trustees  is  a  matter  between  them,  not 
affecting  the  proceedings  or  rights  of  the  claimant. 

Attention  has  been  called  to  that  part  of  §  1  directing  the 
trustees  to  assess  and  collect  the  amount,  &c.,  as  other  taxes 
are  by  law  assessed  and  collected ;  and  similar  language  in 
§  4.  I  see  no  difficulty  here.  It  is  not  necessary  to  reject  any 
of  these  portions  of  the  sections,  though  there  may  be  repeti- 
tion. Nor  can  any  argument  be  based  upon  the  fact,  that  the 
directions  to  the  trustees  to  assess  and  collect,  appear  in  the 
first  section,  before  the  manner  of  ascertaining  the  amount  of 
costs,  &c.,  had  been  described.  The  section  tells  us  that  the 
description  of  the  manner  of  ascertaining  is  to  be  thereafter 
given. 

In  my  opinion,  the  board  of  supervisors  had  jurisdiction ; 
that  it  was  the  duty  of  the  trustees  to  issue  to  the  collector  of 
the  district,  a  warrant  for  the  collection  of.  the  amount  directed 
to  be  paid  ;  and  tha.t  the  mandamus  was  properly  granted. 

The  judgment  of  the  special  term  should  be  affirmed,  with 
costs. 
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SUPREME  COURT. 

BERNARD  &!'CAFFERTY  agt.  GEORGE  G.  GLAZIER,  Commis- 
sioner of  Streets  and  Lamps,  &c.,  and  others. 

Preliminary  injunctions  are  within  the  discretion  of  the  court — they  are  not  in 
every  case  matters  of  strict  right;  and,  after  a  hearing  on  both  Bides,  and  a 
denial  of  all  fraud,  an  injunction  clearly  ought  not  to  be  continued,  where  it  is 
not  necessary  to  the  rights  of  the  one  party,  and  is  certain  to  be  most  preju- 
dicial to  those  of  the  other. 

In  an  action  against  the  street  commissioner  and  other  officers  of  the  city  of 
New- York,  for  damages,  claimed  by  reason  of  an  alleged  violation  of  the  con- 
tract by  the  commissioner,  in  not  awarding  the  bids  for  cleaning  the  streets  to 
the  plaintiff,  as  the  lowest  responsible  bidder, 

Held,  that  the  defendants  should  not  be  tied  up  by  an  injunction,  and  prevented 
from  having  the  streets  in  controversy  cleaned  pending  the  litigation. 

New-York  Special  Term,  June,  1854. 

THIS  was  a  motion  by  the  defendants  to  dissolve  a  temporary 
injunction.  It  appears  that  the  plaintiff,  with  others,  were 
bidders  for  the  contracts  of  cleaning  the  streets  in  the  different 
wards  of  the  city  of  New-York,  under  the  proposals  advertised 
by  the  street  commissioner. 

In  his  complaint,  he  alleged  various  violations,  by  the  com- 
missioner, in  awarding  the  contracts ;  that  the  plaintiff  was  the 
lowest  bidder,  and  entitled  to  them  on  that  ground,  on  giving 
security — which  he  had  offered,  but  which  the  commissioner 
had  refused.  A  temporary  injunction  against  the  defendants 
was  granted,  restraining  them  from  proceeding  under  the  con- 
tracts awarded,  and  which  the  plaintiff  claimed. 

The  defendants,  on  their  answer  and  affidavits,  denied  the 
material  allegations  of  the  complaint,  and  moved  to  dissolve 
the  injunction,  with  costs. 

ROBERT  J.  DILLON,  for  defendants. 
SANDFORDS,  PORTER,  &  STRIKER,  for  plaintiff'. 
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ROOSEVELT,  Justice.  The  plaintiff,  in  this  case,  is  an  in- 
habitant of  Williamsburgh.  He  does  not  pretend  that  he  will 
be  subjected  to  any  undue  taxation  if  the  contract  for  cleaning 
certain  streets  in  the  city  of  New-York,  instead  of  being  given 
to  him, -shall  be  granted  to  the  higher  bidders.  His  object  is, 
or  at  least  purports  to  be,  profit,  and  profit  only.  He  does  not 
desire  to  clean  the  streets  of  New- York  merely  for  the  satisfac- 
tion of  cleaning  them ;  or,  if  he  does,  no  one  will  prevent,  in 
that  respect,  the  gratification  of  his  wishes.  If  he  has  a  legal 
claim,  he  must,  like  other  suitors,  wait  until  it  can,  in  due 
course,  be  legally  established.  If  he  has  none,  there  is  no 
reason  for  an  injunction  to  prevent  an  interference  with  that 
which  does  not  exist. 

The  right  of  the  plaintiff,  if  any,  is  to  the  profit,  if  any,  which 
he  would  realize.  He  has  no  right  to  stop  the  cleaning  of  the 
streets.  And  it  may  be  that  when  the  case  comes  to  be  finally 
tried,  instead  of  profit,  his  contract,  had  he  obtained  it,  will 
appear  to  have  been  a  losing  one.  If  his  bids,  as  suggested 
by  the  officer  in  charge  of  the  department,  were  merely  sham 
propositions,  (a  point  to  be  hereafter  determined  by  evidence,) 
such  would  probably  be  the  result.  At  all  events,  it  would  be 
monstrous  to  say  that  the  streets  of  this  city  are  to  continue 
festering  with  filth,  until  the  claims,  real  or  unfounded,  of  an 
inhabitant  of  Williamsburgh  shall,  after,  perhaps,  years  of  liti- 
gation, be  reached  in  their  order,  and  finally  disposed  of. 

Preliminary  injunctions  are  within  the  discretion  of  the  court ; 
they  are  not,  in  every  case,  matter  of  strict  right ;  and,  after 
a  hearing  on  both  sides,  and  a  denial  of  all  fraud,  an  injunc- 
tion clearly  ought  not  to  be  continued  where  it  is  not  necessary 
to  the  rights  of  the  one  party,  and  is  certain  to  be  most  preju- 
dicial to  those  of  the  other.  In  a  case,  too,  where  the  public 
health  is  concerned,  there  is  no  room  and  no  time  for  hesi- 
tation. 

The  injunction,  which  was  issued  ex  parte,  must  therefore 
be  dissolved.  Order  accordingly. 

Judge  CLERKE  said, — On  mature  consideration,  I  fully  con- 
cur in  the  above  opinion,  and  would  have  come  to  the  same 
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conclusion,  if  the  motion  to  dissolve  had  been  made  before  me ; 
and  if  the  same  arguments  were  presented  to  me  as  were  sub- 
mitted to  Judge  ROOSEVELT  on  the  motion. 


SUPREME  COURT. 
GUSTAVE  HEIDENBACH  agt.  F.  SCHLAND. 

A  person,  an  emigrant,  having  left  for  ever  his  native  land,  is  living  in  the  state 
of  New-York,  without  any  determination  to  reside  anywhere  else — where  i» 
his  residence  ?  Most  clearly,  in  the  state  of  New- York. 

New-  York  Special  Term,  May,  1854. — MOTION,  by  defend- 
ant, to  set  aside  attachment. 


-,  for  defendant. 
-,  for  plaintiff. 


MORRIS,  Justice.  Attachment  issued  against  the  property 
of  the  defendant,  under  §  229  of  the  Code,  upon  the  ground 
that  the  defendant  was  "not  a  resident  of  this  state." 

The  clause  of  the  affidavit,  which  is  claimed  to  establish  that 
defendant  is  not  a  resident  of  this  state,  is  as  follows : — 

"  The  defendant  is  not  a  resident  of  the  state  of  New-York; 
that  s;iid  defendant  has  but  just  emigrated  to  this  country,  and 
has  no  permanent  residence,  except  his  staying  as  a  boarder 
and  lodger  with  this  deponent." 

This  shows  the  facts  upon  which  the  plaintiff  forms  the  con- 
clusion, that  the  defendant  is  "  not  a  resident  of  this  state," 
viz.:  he  "  has  but  just  emigrated  to  this  country."  This  fact 
shows  he  has  left  his  native  land  for  ever,  and  has  come  to  re- 
side permanently  in  this. 

The  plaintiff  also  states,  he  "  has  no  permanent  residence, 
except  his  staying  as  a  boarder  and  lodger  with  this  deponent." 
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The  word  "  except,"  as  here  placed,  would  certainly  imply 
that  his  permanent  residence  was  at  the  plaintiff's ;  this,  how- 
ever, I  presume  was  not  the  intent  and  meaning  of  the  plain- 
tiff: he  intended  to  convey  the  idea  that  defendant  had  no 
permanent  residence,  but  merely  boarded  and  lodged  with  the 
plaintiff. 

The  question  under  this  affidavit  is  this :  If  a  person,  an 
emigrant,  having  left  for  ever  his  native  land,  is  living  in  the 
state  of  New-York,  without  any  determination  to  reside  any 
where  else,  is  he,  or  not,  a  resident  of  this  state  under  the 
statute  1  In  my  judgment,  he  is  a  resident.  He  is  here — 
living  here — having  abandoned  his  native  country  for  ever,  and 
has  no  determination  to  reside  in  any  other  place. 

The  facts,  however,  disclosed  by  the  moving  affidavits,  con- 
clusively show  that  the  defendant  came  here  with  the  intention 
of  making  the  state  of  New-York  his  residence,  and  that  the  debt 
he  incurred  to  the  plaintiff,  upon  which  this  suit  is  instituted, 
was  contracted  in  settling  himself  permanently  in  this  state. 

Attachment  set  aside,  with  costs  of  motion  to  defendant. 


SUPREME  COURT. 
HUNT  agt.  MOOTRY. 

In  an  action  for  the  claim  and  delivery  of  personal  property,  there  is  no  provision 
in  the  Code,  nor  in  any  statute,  for  the  restitution  of  the  property  to  the  plain- 
tiff, after  it  is  re-delivered  to  the  defendant  pursuant  to  §  211.  No  further 
change  in  the  possession  seems  to  be  contemplated  before  judgment. 

In  a  proper  case,  a  court  of  equity  will  interpose  for  the  preservation  and  protec- 
tion of  the  property  in  the  hands  of  the  defendant,  but  not  for  restitution  of 
the  possession  to  the  plaintiff, 

New-York  General  Term,  March)  1855. 
MITCHELL,  MORRIS,  and  CLERKK,  Justices. 
APPEAL  from  an  order  granted  at  special  term,  on  application 
of  the  plaintiff. 
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The  plaintiff,  giving  the  usual  security  to  the  sheriff,  com- 
menced an  action  for  the  claim  and  delivery  of  six  paintings, 
which  he  valued  at  $5,000.  The  defendant,  pursuant  to  §  £11 
of  the  Code,  caused  a  sufficient  undertaking  in  the  sum  of 
$10,000  to  be  executed  to  the  sheriff,  who,  upon  the  justifica- 
tion of  the  sureties,  re-delivered  the  property  to  him.  The 
order  appealed  from  enjoins  the  defendant  to  desist  and  refrain 
from  preventing  the  plaintiff  from  taking  possession  of  the  paint- 
ings,  upon  the  plaintiff's  giving  a  "sufficient  undertaking  that 
they  shall  be  forthcoming  unaltered  an:l  unimpaired,  to  abide 
such  order  or  decree  as  the  court  may  hereafter  make." 


-,  for  plaintiff. 
-)for  defendant. 


By  the  court — CLERKE,  Justice.  There  is  no  provision  in 
the  Code,  nor  in  any  statute,  for  the  restitution  of  the  property 
to  the  plaintiff,  after  it  is  re-delivered  to  the  defendant,  pur- 
suant to  §  211.  No  further  change  in  the  possession  seems  to 
be  contemplated,  until  judgment  shall  have  been  rendered. 
The  law  gives  to  the  defendant  a  positive  definite  right ;  and 
the  only  question  is,  can  the  court,  in  the  exercise  of  its  equity 
jurisdiction,  dispense  with  this,  and  allow  the  plaintiff  again  to 
take  possession  ?  No  doubt,  courts  of  equity,  upon  bill  filed, 
have  frequently  enforced  the  restitution  of  a  specific  chattel, 
for  which,  from  having  a  peculiar  artificial  value,  it  was  not 
probable  that  adequate  compensation,  by  way  of  damages, 
would  be  given  by  a  jury.  Thus,  the  specific  delivery  to  the 
owner  of  heir-looms,  family  pictures,  or  family  plate,  an  orna- 
mental altar-piece,  or  even  a  tobacco-box,  has  been  decreed. 
But  this  arose  in  remote  times,  from  the  inadequacy  of 'the 
remedies  afforded  at  common  law. 

The  action  of  detinue  was  insufficient ;  for  the  defendant  was 
not  only  permitted  to  wage  his  law,  but  he  had  the  election  to 
deliver  the  specific  thing,  or  pay  the  value  of  it.  The  action 
of  trover  afforded  relief  by  damages  only;  and  originally  the 
action  of  replevin  applied  exclusively  to  cases  of  wrongful  dis- 
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tress.  But  courts  of  equity,  even  then,  never  compelled  the 
immediate  delivery  of  the  property  to  the  plaintiff;  but  after 
hearing,  at  their  final  judgment,  decreed  this  relief — in  the 
mean  time,  by  injunction,  protecting  it  from  being  eloigned  or 
defaced,  or  otherwise  injured. 

In  the  present  state  of  the  law,  where  an  ample  and  minute 
provision  is  afforded  by  statute  for  the  specific  restitution  of 
personal  property,  a  remedy  equivalent  to  that  adopted  by 
courts  of  equity,  seems  to  be  unnecessary ;  for  although,  by 
§  211  of  the  Code,  the  defendant  is  entitled,  on  giving  security, 
to  the  re-delivery  of  the  property,  I  have  no  doubt  this  court 
has  the  power,  in  cases  of  this  kind,  of  granting  an  injunction, 
or  order,  restraining  the  defendant  from  injuring  or  disposing 
of  it;  and  this,  in  fact,  is  all  that  could  have  been  accom- 
plished, at  any  time,  by  applying  to  a  court  of  equity. 

If  the  order  appealed  from  went  no  further,  and  merely  en- 
joined the  defendant  to  this  effect,  there  could  have  been  no 
difficulty  ;  but,  to  give  the  plaintiff  a  renewed  right  to  the  pos- 
session of  the  paintings,  after  the  defendant's  compliance  with 
the  requirements  of  §  211,  would  be  going  further  than  any 
court  of  equity  has  ever  ventured.  Equity  will  interpose  only 
where  positive  law  is  silent  or  defective,  doubtful  or  obscure ; 
but,  where  the  wTill  of  the  legislature  is  clearly  pronounced, 
the  remedial  powers  peculiar  to  courts  of  equity  cannot  extend 
the  remedy  further  than  the  law  allows.  (Hale's  Lord's  Jurisd. 
46.)  Otherwise,  these  courts  would  be  paramount  to  the  legis- 
lature— possessing  a  dispensing  power  totally  inconsistent  with 
constitutional  government. 

The  order  should  be  reversed  without  costs,  allowing  the 
injunction  to  stand. 
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SUPREME  COURT. 

LEWIS  CURTIS  and  R.  M.  BLATCHFORD,  Trustees,  &c.,  agt. 
DAVID  LEAVITT,  Receiver,  &c. 

DAVID  LEAVITT,  Receiver,  &c.,  agt.  R.  M.  BLATCHFORD  and 
LEWIS  CURTIS,  Trustees,  &c. 

A  judgment,  directing  the  payment  of  money  out  of  a  fund  in  court,  is  not  a 
judgment  directing  the  payment  of  money  within  the  statutes,  as  to  a  stay  of 
execution  on  appeal. 

Therefore,  the  appellant,  in  such  a  case,  may  give  his  undertaking  for  security 
for  $250  only,  under  §  334  of  the  Code,  which  operates  to  stay  execution. 

New-York  General  Term,  March,  1855. 

MITCHELL,  MORRIS,  and  CLERKE,  Justices. 

IN  December,  1842,  John  J.  Palmer,  after  these  two  suits 
were  instituted,  was  appointed  special  receiver  to  take  and 
hold,  under  the  direction  of  the  court,  certain  property,  for- 
merly of  the  North  American  Trust  and  Banking  Company.  The 
special  receiver  collected  $1,100,000  and  upwards,  and  deposit- 
ed it  in  the  New-York  Life  Insurance  and  Trust  Company,  and 
still  has  a  large  amount  of  property  not  yet  converted  into 
money.  After  a  long  controversy,  a  decree  was  made  in  both 
causes,  sustaining  the  claims  of  creditors  under  the  trust  instru- 
ments executed  by  the  company,  and  directing  the  special  re- 
ceiver, out  of  the  proceeds  of  securities  in  his  hands,  to  pay 
the  costs,  &c.,  of  the  parties  in  these  actions,  and  afterwards 
to  pay  out  of  said  securities  to  Palmers,  M'Killop,  Dent  &  Co., 
the  amount  due.  to  them  on  377  trust  bonds,  amounting,  with 
interest,  to  more  than  a  million  of  dollars,  rateably  with  certain 
other  creditors ;  and  with  directions  also,  out  of  the  securities, 
to  make  other  payments. 

Vol.  X.  81 
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-,for  trustees. 
-,for  special  receiver. 


By  the  court — MITCHELL,  Justice.  Mr.  Leavitt  is  not  a 
receiver  appointed  in  these  causes,  but  was  appointed  a  re- 
ceiver before  these  causes  were  instituted,  on  account  of  the 
insolvency  of  the  company.  He  is  not  therefore  bound  (as  Mr. 
Palmer,  the  special  receiver  in  this  cause,  may  be,  when  he  is 
not  interested,  but)  to  obey  orders  made  in  this  cause,  in  which 
he  is  a  party,  without  appealing  from  them.  Mr.  Leavitt  has 
the  same  right  to  appeal  from  any  order  made,  as  to  the  funds 
belonging  formerly  to  the  company,  as  any  other  party  to  the 
suit  has  to  the  extent  of  the  interests  which  he  represents.  He 
has  appealed  from  the  decree  of  this  court  to  the  court  of  ap- 
peals, and  has  given  security  only  in  the  sum  of  $250,  and  un- 
der §  334  of  the  Code.  He  next  gave  notice  to  the  special  re- 
ceiver that  he  had  so  appealed,  and  that  he  forbade  any  pay- 
ments being  made  under  that  decree.  The  counsel  for  Curtis, 
Blatchford,  &c.,  trustees,  and  for  Palmer,  M'Killop,  Dent  & 
Co.,  and  for  others,  gave  notice  to  him  that  they  insisted  on 
payment  under  the  decree,  as  they  regarded  the  security  as 
inadequate  to  operate  as  a  stay  of  proceedings. 

The  special  receiver  applies  for  instructions.  He  is  an  offi- 
cer of  the  court,  as  much  so  as  the  clerk  of  the  court  would  be 
if  he  held  the  funds,  and  so  is  entitled  to  the  instructions  of  the 
court,  when  the  question  is,  what  is  his  duty  under  the  orders 
of  the  court — in  other  words,  what  do  those  orders  mean  under 
this  state  of  facts  1 

Section  335  ,of  the  Code  declares,  that  if  an  appeal  be  from 
a  judgment  directing  the  payment  of  money,  it  shall  not  stay 
the  execution,  unless  an  undertaking  be  executed  on  the  part 
of  the  appellant,  to  the  effect  that  if  the  judgment,  or  any  part 
thereof,  be  affirmed,  the  appellant  will  pay  the  amount  directed 
to  be  paid,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment shall  be  affirmed,  and  all  damages  which  shall  be  awarded 
against  him  upon  the  appeal. 

The  appellant  has  not  attempted  to  comply  with  the  require- 
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ments  of  this  section,  and  insists  that  it  is  inapplicable  to  his 
case  ;  that  the  judgment  in  this  case  is  not  a  judgment  direct- 
ing the  payment  of  money ;  and  that,  as  it  does  not  direct  him 
to  pay  money,  but  that  it  be  paid  out  of  certain  funds  in  the 
hands  of  the  special  receiver, — a  section  requiring  an  appellant 
to  undertake  that  if  the  judgment  should  be  affirmed,  he  would 
pay  the  amount  directed  to  be  paid  and  all  damages,  could  not 
apply  to  one  situated  as  he  is. 

The  respondents  insist  that  the  decree  is  for  the  payment  of 
money,  and  so,  within  the  literal  terms  of  this  section ;  that  a 
different  construction  would  enable  any  one  in  a  similar  case, 
by  a  frivolous  appeal,  in  which  there  were  no  grounds,  to  stay 
the  execution  of  a  decree  ;  and  that  if,  before  the  Code,  such  a 
license  were  allowed  under  similar  decrees,  it  was  under  the 
idea  that  then  such  a  construction  was  necessary,  or  executors, 
administrators,  trustees,  and  '*  other  persons  acting  in  another's 
right,"  could  not  stay  execution  in  any  case  without  such  a 
bond ;  but  that  now,  under  the  Code,  the  court  below  may,  in 
its  discretion,  dispense  with  any  security  from  all  that  class  of 
persons,  or  limit  the  amount  of  the  security  to  be  given.  There 
is  much  in  this  argument  of  the  respondents  to  deserve  the 
serious  consideration  of  the  court,  if  the  question  has  not  been 
substantially  passed  upon  already,  in  former  cases  in  the  court 
of  chancery.  But  if  that  court  has  decided  the  point,  it  is  most 
proper  for  us  not  to  reconsider  it,  but  leave  a  higher  court  to  de- 
termine it,  as  both  parties  admit  that  our  decision  is  appealable. 

Section  334  of  the  Code  is  substantially  like  §  80  of  2  R.  8. 
605,  as  to  appeals  from  the  court  of  chancery  to  the  court  for 
the  correction  of  errors ;  and  §  335  of  the  Code  like  §  82  of 
2  R.  S.  606.  The  Revised  Statutes  not  having  provided  for 
the  security  to  be  given  on  appeal  from  the  vice-chancellor  to 
the  chancellor  so  as  to  be  a  stay,  the  chancellor  made  the  116th 
rule  of  I&i4,  which  is  in  effect  the  same  as  §§  80,  82  of  2  R.  S. 
605,  606. 

In  Quackenbush  agt.  Leonard,  (10  Paige,  131-7,)  the  chan- 
cellor held,  that  a  decree  in  a  suit  for  the  redemption  of  a  mort- 
gage, directing  the  money  on  the  mortgage  to  be  paid,  or  that 
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"  the  bill  be  dismissed,  was  not  a  decree  for  the  payment  of 
money,  so  as  to  require  the  plaintiff,  on  appealing  from  his  de- 
cree to  the  court  for  the  correction  of  errors,  to  give  a  bond  for 
the  payment  of  the  money  mentioned  in  the  decree,  because  it 
was  not  a  decree  upon  which  an  execution  could  be  issued  for 
that  money.  He  also  held,  that  (the  mortgagee,  the  respond- 
ent, being  in  possession  of  the  lands)  the  appellant  was  not 
bound  to  give  a  bond  for  the  payment  of  rents,  and  against 
waste,  under  §  85  of  2  R.  S.  606,  which  requires  such  bond  to 
be  given,  if  the  decree  directs  the  sale  or  delivery  of  the  pos- 
session of  any  real  property. 

In  Wright  agt.  Miller,  (3  Barb.  Ch.  R.  382,)  the  decree  of 
the  vice-chancellor  directed  E.  W.  Miller  to  convey,  to  trus- 
tees to  be  appointed,  part  of  certain  trust  property ;  and  that, 
on  the  coming  in  and  confirmation  of  the  master's  report,  he 
should  pay  the  amount  which  should  be  reported  necessary  to 
make  good  the  trust  estate.  Miller  appealed  to  the  chancellor, 
but  gave  a  bond  only  in  $250,  for  costs  and  damages,  and  in- 
sisted that  the  master  could  not  proceed  on  the  reference  ;  the 
vice-chancellor  decided  that  the  master  should  proceed.  -The 
chancellor  held,  that  the  decree  wras  final ;  that  as  the  new 
trustees  were  not  appointed  when  the  appeal  was  taken,  and  it 
could  not  then  be  known  what  would  be  the  deficiency  which 
Miller  would  be  bound  to  reimburse,  the  bond  given  was  suffi- 
cient to  stay  the  proceedings  in  the  court  below:  and  that,  ex- 
cept as  to  the  costs  to  be  paid  by  the  defendant,  "  this  was  noC 
a  decree  for  the  payment  of  money  within  the  intent  and  mean- 
ing of  the  82d  section,  (of  2  jR.  S.  606,)  so  as  to  make  it  ne- 
cessary to  give  security  to  pay  the  amount  decreed,  before  the 
coming  in  and  confirmation  of  the  master's  report,  showing  that 
some  money  was  to  be  paid  ;  that  it  was  not  a  decree  directing 
the  payment  of  money  absolutely,  and  merely  referring  it  to 
the  master  to  compute  the  amount  due ;  (p.  389;)  but  that  the 
case  would  be  different  if  the  decree  directed  the  payment  of 
costs  which  had  not  been  taxed,  or  of  the  amount  due  upon  a 
bond  and  mortgage,  which  was  a  mere  matter  of  computation, 
(p.  390,)  as  in  Coithe  agt.  Crane,  (1  Barb.  Ch.  R.  21.)  The 
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chancellor  acknowledged  the  imperfection  of  the  Revised 
Statutes  as  thus  interpreted  ;  and  that  the  necessary  effect  was, 
that  appeals  were  often  brought  for  the  mere  purpose  of  delay 
and  vexation,  (p.  390.) 

Previous  to  these  cases,  the  same  question  had  arisen  in  the 
City  Bank  agt.  Bangs,  (4  Paige,  285.)  That  was  an  inter- 
pleader suit ;  and  the  amount  in  controversy  was  paid  into 
court,  and  invested  by  the  assistant  register.  The  vice-chan- 
cellor awarded  the  whole  fund  to  Bangs,  and  directed  the  other 
defendants  to  pay  to  him  certain  portions  of  the  master's 
costs  on  the  reference,  and  that  execution  issue*for  such  costs. 
Two  of  these  defendants  appealed  from  this  order,  or  decree, 
and  gave  bonds  in  $100  only,  to  pay  costs  and  damages  that 
might  be  awarded  against  them  on  the  appeal ;  but  they  gave 
no  security  as  to  the  amount  in  court,  nor  as  to  the  costs.  The 
chancellor  held,  that  §  82  of  2  R.  S.  606  "  evidently  was  only 
intended  to  apply  to  those  cases  in  which  some  of  the  parties 
in  the  cause  were  directed  by  the  decree  to  pay  money,  or  weYe 
personally  charged  with  the  payment  of  a  loss  which  had  arisen, 
or  which  might  arise  in  relation  to  a  fund  in  court ;"  and  that 
the  loss  of  interest  on  the  fund  might  be  covered  by  the  bond 
given ;  but  that  new  bonds  should  be  given  as  security  for 
payment  of  the  costs  awarded  against  the  defendants  per- 
sonally. 

Thus,  there  seems  to  have  been  a  uniform  course  of  decision 
on  the  equity  side  of  this  court,  as  to  the  construction  of  the 
similar  clause  in  the  Revised  Statutes,  since  the  year  1833  : 
and  this  court  ought  hardly  to  depart  from  that  course,  unless 
a  manifest  error  had  been  committed,  or  there  were  no  means 
of  correcting  our  error  by  appeal. 

The  principle  seems  to  be,  that  a  judgment,  directing  the 
payment  of  money  out  of  a  fund  in  court,  is  not  a  judgment 
directing  the  payment  of  money  within  the  statutes,  as  to  stay 
of  execution  on  appeal. 

The  appellants  referred  to  §  285  of  the  Code,  as  illustrating 
§  335.  Section  285  is,  that  when  a  judgment  requires  the  pay- 
ment of  money,  or  the  delivery  of  real  or  personal  property,  it 
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may  be  enforced  by  execution ;  and  that  when  it  requires  the 
performance  of  any  other  act,  a  copy  of  the  judgment  may  be 
served,  and  disobedience  punished  as  a  contempt.  And  it  was 
argued  with  some  force  that  the  language  of  the  two  sections 
was  similar,  an.d  that  the  performance  of  the  decree  in  this  case 
would  not  be  enforced  by  execution,  as  a  decree  directing  the 
payment  of  money  by  one  personally  would  be  ;  but  by  service 
of  a  copy  of  the  judgment ;  and  if  so,  this  was  not  a  decree 
directing  the  payment  of  money,  but,  according  to  §  285,  a  de- 
cree "  requiring  the  performance  of  some  other  act." 

Somewhat  similar  language  occurs  in  §  129,  which  prescribes 
the  notice  to  be  in  a  summons :  1st,  In  an  action  on  a  contract 
for  the  recovery  of  money,  only,  that  the  plaintiff  will  take 
judgment  for  the  sum  specified  in  the  summons  :  2d.  In  other 
actions,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint.  An  action  for  money  to  be 'paid 
out  of  a  fund  would  fall  under  the  first  class,  not  under  the 
setond.  The  same  distinction  is  made  in  subdivisions  1  and  2 
of  §  -246. 

The  instruction  to  the  special  receiver  must  be,  not  to  pay 
any  sums  under  the  decree  of  this  court,  until  the  appeal  shall 
be  decided,  or  the  further  order  of  this  court,  or  of  the  court  of 
appeals.  The  special  receiver  and  each  of  the  parties  appear- 
ing, will  be  allowed  their  costs  of  this  motion,  to  be  paid,  on 
the  appeal  being  disposed  of,  out  of  the  funds  in  the  hands  of 
the  special  receiver. 
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The  provisions  of  the  Code,  (§  292,)  in  regard  to  proceedings  supplementary  to 
execution,  are  not  applicable  to  judgments  against  corporation*. 

That  section  evidently  refers  exclusively  to  a  judgment  against  natural  persons, 
who  have  or  are  capable  of  having  a  residence  in  the  common  acceptation  of 
that  term.  (See  Conroe  agt.  The  National  Protection  Insurance  Company, 
ante,  p.  403.) 

Resort  must  still  be  had  against  corporations  in  such  cases,  to  the  remedies  pre- 
scribed by  the  Revised  Statutes  against  corporations,  (2  JR.  S.  463,)  which 
are  still  in  force — being  preserved  by  §  471  of  the  Code. 

Seventh  Judicial  District,  General  Term,  March,  1855. 

Present,  JOHNSON,  WELLES,  and  STRONG  Justices. 

THE  plaintiff,  on  the  usual  affidavit  that  he  had  obtained 
judgment  against  the  defendant  for  $12,227.07,  and  had  issued 
an  execution  to  sheriff  of  Ontario  county,  requiring  him  to  col- 
lect the  same  from  the  defendant's  property,  and  that  the  exe- 
cution had  been  returned  wholly  unsatisfied,  procured  an  order 
from  the  county  judge  of  Ontario  county,  requiring  the  said  cor- 
poration to  appear  before  said  judge  to  be  examined  concerning 
its  property,  and  where  it  was  to  be  found,  under  §  292  of  the 
Code.  The  order  was  directed  to  be  Served  either  upon  the 
secretary  or  the  president  of  the  corporation. 

The  affidavit  set  out  that  the  defendant  was  a  corporation, 
and  that  its  road  run  through  the  counties  of  Erie,  Niagara, 
Genesee,  Livingston  and  Ontario,  but  did  not  disclose  where 
its  office  or  principal  place  of  business  was  located.  On  the 
return  of  the  order,  served  as  directed,  the  defendant  appeared 
by  attorney,  for  the  purpose  only  of  taking  objections  to  the 
proceedings,  and  raised  various  objections,  and  among  others 
that  the  provisions  of  the  Code,  in  regard  to  proceedings  sup- 
plementary to  execution,  were  not  applicable  to  judgments 
against  corporations,  and  that  the  county  judge  had  no  jurisdic- 
tion in  the  premises.  The  judge  overruled  the  objections,  and 
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the  defendant's  attorney  declining  further  to  appear  or  answer, 
the  county  judge,  on  motion  of  the  plaintiff's  attorney,  ap- 
pointed a  receiver  of  the  property  and  effects  of  the  corpo- 
ration. 

From  this  order  the  defendant  appeals  to  this  court. 

.» 

J.  L.  TALCOTT,  for  plaintiff. 
J.  C.  SMITH,  for  defendant. 

By  the  court — JOHNSON,  Justice.  The  objection  made  by 
the  defendant's  attorney  was  well  taken,  and  the  proceedings 
should  have  been  dismissed  by  the  county  judge.  The  Code 
is  not  applicable  in  the  case  of  a  judgment  against  a  corpora- 
tion. Section  292  provides  for  an  order  of  this  description, 
when  an  execution  against  the  property  of  the  judgment  debtor, 
or  any  one  of  several  debtors  in  the  same  judgment,  issued  to 
the  sheriff  of  the  county  where  he  resides,  or  if  he  does  not  re- 
side in  the  state,  to  the  sheriff  of  the  county,  where  a  judgment 
roll  is  filed,  is  returned  unsatisfied  in  whole  or  in  part.  This 
evidently  refers  exclusively  to  a  judgment  against  a  natural 
person  who  has,  or  is  capable  of  having,  a  residence  in  the 
common  acceptation  of  that  term.  All  the  provisions  of  this 
section,  in  reference  to  the  appearance  and  examination  of  the 
defendant,  and  compelling  him  to  appear,  and  punishing  him 
for  contempt,  look  in  the  same  direction.  It  is  necessary,  in 
order  to  give  the  judge  jurisdiction  to  issue  the  order,  and  en- 
tertain proceedings  under  it,  that  the  plaintiff  should  show,  by 
affidavit,  that  he  has  issued  his  execution  to  the  sheriff  of  the 
county  in  which  the  defendant  resides ;  or  if  the  defendant  is  a 
non-resident  of  the  state,  that  must  be  shown  ;  and  then  it  must 
appear  that  the  execution  has  been  issued  to  the  sheriff  of  the 
county  in  which  the  judgment  has  been  docketed.  A  corpora- 
tion, being  a  mere  artificial  being,  can  have  no  residence  in  any 
legal  sense  any  where ;  and  this  jurisdictional  fact  can  never 
6e  shown  in  the  case  of  an  execution  against  such  a  defendant. 
It  was  not  shown  in  the  present  case,  nor  could  it  be. 

Provision  is  made  by  §  294  for  an  order  requiring  a  corpora- 
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tion,  or  any  officer  or  member  thereof,  to  appear  and  answer, 
where  it  is  shown,  by  affidavit,  that  such  corporation  has  prop- 
erty of  the  judgment  debtor,  who  is  proceeded  against,  or  is 
indebted  to  him. 

This  provision,  in  reference  to  the  order  requiring  the  ap- 
pearance of  a  corporation  in  that  particular  case,  shows,  I  think, 
that  it  was  never  intended  that  the  provisions  of  §  292  should 
apply  to  corporations.  And  where  a  corporation  is  required  to 
answer  in  the  specified  case,  §  296  provides  that  it  shall  be  on 
the  oath  of  an  officer.thereof. 

The  order  provided  by  §  294  is,  as  we  have  held  in  another 
case,  a  proceeding  in  aid  of  the  principal  proceeding  against 
the  judgment  debtor,  and  musf.  be  had  in  connection  with  it, 
and  cannot  be  resorted  to  independently  of  any  proceeding 
against  such  judgment  debtor. 

The  provisions  of  the  Revised  Statutes,  in  reference  to  pro- 
ceedings in  equity  against  corporations,  are  still  in  force,  except 
that  the  remedy  is  to  be  by  action  in  form  the  same  as  other 
actions  since  the  Code.  Those  provisions  are  expressly  pre- 
served by  §  471  of  the  Code.  It  was  held  in  Morgan  agt.  T/ie 
New-York  and  Albany  Railroad  Co.,  (10  Paige,  290,)  that  the 
provisions  of  the  Revised  Statutes,  in  reference  to  creditors' 
bills  against  judgment  debtors,  did  not  apply  to  cases  where 
the  judgment  debtor  was  a  corporation.  But  that,  in  all  such 
cases,  proceedings  must  be  had  under  Title  4,  Chap.  8,  Art.  2,  of 
Part  3  of  the  Revised  Statutes.  (2  R.  S.  463.) 

If  a  creditor's  bill  could  not  be  upheld  against  a  corporation, 
under  the  provisions  of  the  Revised  Statutes  in  reference  to 
creditors'  bills,  (2  R.  S.  173,  §  38,)  it  is  clear,  I  think,  that  no 
such  order  as  the  one  issued  in  this  case,  and  the  one  made 
from  which  the  appeal  is  taken,  can  be  sustained.  Resort 
must  still  be  had  against  corporations,  in  such  cases,  to  the 
remedies  prescribed  by  the  Revised  Statutes  against  corpora- 
tions before  referred  to. 

The  order  appealed  from  is  void,  and  the  proceedings  must 
all  be  set  aside,  with  costs  of  the  appeal. 
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Persons  sending  articles  to  a  steamboat,  which  runs  in  the  double  capacity  of 
a  passage  and  freight  boat,  are  required,  and  have  a  right  to  designate  what 
packages  they  ship  as  freight,  and  which  packages  they  take  with  them  as 
baggage. 

The  owner  of  such  boat  is  no't,  at  his  peril,  bound,  or  permitted  to  open  trunks 
and  packages,  to  ascertain  what  contain  merchandize  and  what  wearing  ap- 
parel, and  to  take  care  of  them,  and  charge  for  them  accordingly :  though  he 
may,  should  he  discover  that  he  has,  either  by  mistake  or  by  fraudulent  mis- 
representations, or  suppression  of  the  truth,  received  as  baggage  what  in  truth 
was  freight,  correct  the  error,  and  charge  for  freight. 

Where  it  appeared  that  the  plaintiff's  agent  sent,  by  a  porter  of  a  hotel,  to  a 
steamboat  at  Albany,  for  New- York,  three  large  dry-goods  trunks,  iron  bound, 
36  or  38  inches  long,  and  IS  inches  high — square  top — containing  ribbons, 
silks  and  laces,  which  were  received  by  one  of  the  deck  hands,  who  gave  the 
porter  a  ticket  with  the  name  of  the  deck  hand  upon  it,  (which  ticket  was 
delivered  to  plaintiff's  agent,)  and  put  the  trunks  in  the  baggage  room, 

Held,  that  the  transaction  represented  the  trunks  to  have  been  delivered  and 
received  as  baggage,  and  not  as  j  r  eight ;  and.  they  were  carried  as  such. 
And  this  view  of  the  case  was  strengthened  by  its  appearing  that  the  same 
trunks  had  before  been  carried  on  the  same  boat,  and  charges  for  extra  bag- 
gage had  been  paid  upon  them. 

It  is  improper,  on  the  trial  in  such  a  case,  to  admit  evidence  to  show  for  what 
particular  use  this  kind  of  trunk  was  made,  and  to  what  use  other  persons  ap- 
plied them.  If  they  were  made  and  used  by  others  for  merchandize,  it  did  not 
establish  that  the  plaintiff  or  his  agent  did  not  use  them  for  wearing  apparel. 
Nor  is  a  common  carrier  "bound  to  know"  that  such  trunks  contain  mer- 
chandize. 

New- York  General  Term,  January,  1855. 

MITCHELL,  ROOSEVELT,  MORRIS,  and  CLERKE,  Justices. 

DEFENDANT  owns  the  steamboat  Hendrick  Hudson,  in  which 
he  carries  passengers  and  their  usual  baggage  for  the  fare  of 
the  passenger;  and  goods  and  merchandize  for  hire. 

The  plaintiff,  as  averred  in  his  complaint,  prosecutes  the 
defendant — a  common  carrier  of  goods  and  merchandize  ;  and 
alleges  that  plaintiff  caused  to  be  delivered  to  the  defendant, 
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on  board  his  steamboat  Hendrick  Hudson,  at  Albany,  certain 
trunks,  containing  merchandize  of  the  value  of  $2,000,  to  be 
safely  and  securely  carried  to  the  city  of  New-York.  That  the 
defendant  received  the  trunks  and  their  contents,  to  be  thus 
carried  and  delivered  on  the  payment  of  certain  reasonable 
charges  therefor.  That  the  goods  were  not  delivered  in  good 
order,  but  were  damaged. 

The  defendant,  in  his  answer,  denies  that  the  trunks  were 
either  delivered  to  him,  or  received  by  him  on  freight ;  or  that 
he  ever  received,  or  was  to  receive  freight  for  them  ;  but  alleges 
they  were  delivered  to,  and  were  received  by  him  as  baggage, 
for  which  he  received,  and  was  to  receive,  no  compensation. 

There  are  other  issues  in  the  cause,  which,  from  the  view 
taken,  it  is  unnecessary  to  consider. 

H.  S.  DODGE,  for  plaintiff. 

BROWN,  HALL  &  VANDERPOEL,  for  defendant. 

By  the  court — MORRIS,  Justice.  There  are  two  issues  pre- 
sented : — 

1st.  Did  the  plaintiff  deliver  these  trunks  to  the  defendant 
on  freight? 

2d.  Did  the  defendant  so  receive  them  1 

The  plaintiff  must  affirmatively  establish  these  issues,  to  en- 
title him  to  a  verdict. 

The  boat  Hendrick  Hudson  had  the  double  character  of  a 
passenger-boat,  to  carry  passengers  with  their  baggage,  and  of 
a  freight-boat,  to  carry  goods  and  chattels  for  compensation. 

The  defendant  was  required  to  have  agents  in  attendance  at 
the  boat  to  receive  baggage,  and  take  care  of  it  aS  baggage ; 
and  to  receive  freight,  and  to  take  care  of  it  as  freight. 

Persons  sending  articles  to  a  boat  of  this  double  character, 
are  required  and  have  a  right  to  designate  what  packages  they 
ship  as  freight,  and  which  packages  they  take  with  them  as 
baggage. 

The  owner  of  such  boat  is  not  at  his  peril  bound,  or  permit- 
ted, to  open  trunks  and  packages,  to  ascertain  what  contain 
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merchandize  and  wbat  wearing  apparel,  and  to  take  care  of 
them,  and  charge  for  them  accordingly ;  though  he  may,  should 
he  discover  that  he  has,  either  by  mistake,  or  by  fraudulent 
misrepresentations,  or  by  fraudulent  suppression  of  the  truth, 
received  as  baggage  what  in  truth  was  freight,  correct  the  error, 
and  charge  for  freight. 

In  this  case,  the  plaintiff's  traveling  agent  and  witness,  Mr. 
Faul/cner,  testified : — 

"In  December,  1850,  I  was  at  Stanwix  Hall,  in  Albany, 
and  sent  some  trunks  on  board  the  steamboat  Hendrick  Hud- 
son'. I  sent  them  by  a  porter  from  the  hotel  about  3  P.  M. 
They  were  large  dry-goods  trunks,  iron  bound,  with  a  strap  or 
two,  about  36  or  38  inches  long,  and  18  inches  high — square 
top.  There  were  three  trunks,  containing  ribbons,  silks,  and 
laces.  I  came  down  as  a  passenger  on  the  boat  that  night. 
Those  trunks  were  not  ordinary  traveling  trunks.  I  had  trav- 
eled on  that  line  before  with  those  trunks.  Freight  was  always 
paid  after  the  trunks  had  reached  their  destination,  at  Albany, 
or  New- York.  I  have  frequently  paid  freight  on  these  trunks, 
and  always  paid  at  the  place  of  destination.  On  the  previous 
occasions  the  trunks  were  put  in  the  baggage-room." 

On  cross-examination,  (which  is  the  elicitor  of  truth,)  he  tes- 
tified :— 

"I  have  gone  more  than  once  in  the  Hendrick  Hudson  be- 
fore this ;  but  can't  say  whether  in  the  same  year  or  not.  The 
freight  was  put  on  deck.  I  don't  know  whether  freight  was 
put  in  the  baggage -room.  When  I  paid  before,  the  charge  was 
made  for  extrq  baggage.  I  saw  the  trunks  in  the  baggage- 
room  when  I  came  on  board  at  Albany.  I  think  I  sent  my 
valise  by  the  porter  with  the  trunks.  The  porter  brought  me 
the  card  of  the  man  that  received  the  trunks.  I  went  on  board, 
and  saw  that  the  trunks  were  there  ;  and  that  is  all  I  did  about 
them." 

George  Willinks,  sworn  for  defendant,  testified  : — 

"  I  was  deck-hand  on  the  Hendrick  Hudson  in  1850.  I 
recollect  the  trip  when  these  trunks  were  brought  down.  I 
recollect  the  witness,  Faulkner.  I  was  on  the  boat  when  the 


NEW- YORK  PRACTICE  REPORTS.  493 

Berley  agt.  Newton. 

.trunks  came.  The  porter  from  Stanwix  Hall,  named  John, 
brought  them,  with  a  sjnull  valise.  I  took  them,  and  gave  him 
a  ticket  with  my  name  on.  I  put  them  in  the  baggage-room, 
when  Faulkner  came  on  board,  he  had  my  ticket,  and  asked  if 
that  was  my  name ;  and  I  went  with  him,  and  showed  him  his 
baggage  in  the  baggage-room." 

This  is  all  the  testimony  in  the  case,  upon  the  subject  of  the 
delivery  and  receipt  of  these  trunks,  and  whether  they  were 
delivered  and  received  as  baggage,  or  as  merchandize  on 
freight. 

I  will  first  present  Faulkner's  knowledge  of  such  transactions, 
(as  disclosed  by  his  evidence,)  as  it  had  previously  taken  place 
between  him  and  the  Hendrick  Hudson  in  relation  to  these  very 
trunks. 

Before  this,  he  had  been  on  board  the  Hendrick  Hudson  with 
these  trunks.  He  knew  freight  went  on  deck,  and  not  in  the 
baggage-room.  These  trunks,  before,  went  in  the  baggage- 
room  ;  and  when  he  before  paid  for  them  to  the  Hendrick  Hud- 
son, he  paid  for  them  as  extra  baggage.  This  conduct  of  the 
plaintiff's  agent,  was  a  representation  that  these  trunks  were 
used  by  the  plaintiff  for  baggage,  and  not  for  merchandize. 
And  had  the  agent  for  the  defendant  recognized  them  when 
they  last  came  on  board,  he  would  be  legally  justified  in  sup- 
posing that  they  contained  wearing  apparel. 

Had  these  trunks  never  been  on  board  the  Hendrick  Hudson 
before,  yet,  the  transaction  itself  represented  them  to  be  bag- 
gage, and  not  freight. 

Plaintiff's  agent  sent  them  to  the  boat  by  the  porter  of  a 
hotel,  who  carrfes  the  baggige  of  travelers,  and  not  merchan- 
dize. This  fact  was  calculated  to  deceive  the  persons  of  the 
steamboat.  The  porter  took  the  card  of  the  deck-hand,  who 
receives  baggage,  and  not  the  receipt  of  the  freight-master. 
The  trunks  are  placed  in  the  baggage-room.  The  agent  of  ihe 
plaintiff,  when  he  came  on  board,  sought  lor  and  found  the 
deck-hand,  went  with  him  to  the  baggage-room,  which  he  knew 
contained  baggage,  and  not  freight,  and  never  undeceived  the 
deck-hand.  The  evidence  is  conclusive,  that  the  trunks  were 
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delivered  and  received  as  baggage  ;  and  there  can  be  no  doubt,, 
had  they  reached  New- York  in  safety,  it  would  not  have  been 
known  by  the  agents  of  the  defendant  that  they  contained 
merchandize. 

The  circuit  judge  erred  in  admitting  evidence  to  show  for 
what  particular  use  this  kind  of  trunk  was  made,  and  also  to 
what  use  other  persons  applied  them.  That  they  were  made  for 
merchandize,  and  by  other  persons  were  used  for  merchandize, 
does  not  establish  that  the  plaintiff,  or  his  agent,  did  not  use 
them  for  wearing  apparel.  Neither  has  the  plaintiff  a  right  to 
recover  by  showing  that  his  agent  represented  an  untruth,  and 
the  defendant  was  deceived  by  it. 

The  circuit  judge  also  erred  in  charging  the  jury,  that  they 
might  find  that  the  defendant  was  "  bound  to  know  "  that  the 
trunks  contained,  merchandize. 

"Bound  to  know,"  is  a  conclusion  of  law,  upon  facts;  not  a 
question  of  fact  for  a  jury  to  find. 

A  jury  may  find  from  the  evidence  that  a  party  did  know ;  but 
it  is  only  for  the  law  to  say,  that  from  a  given  state  of  facts,  a 
party  is  "  bound  to  know,"  although  in  fact  he  did  not  know. 

The  decision  of  the  special  term  should  be  reversed,  and  new 
trial  ordered,  with  costs. 


SUPREME  COURT. 
JOSHUA  R.  PURDY  agt.  GEORGE  UPTON. 

JOHN  J.  MARSHALL  agt.  GEORGE  UPTON. 

On  confession  of  judgment  in  pursuance  of  §  383  of  the  Code,  where  the  affi- 
davit and  written  statement  are  upon  the  same  page,  and  the  signature  of  the 
defendant  is  to  the  affidavit  only,  it  is  a  substantial  compliance  with  that 
section. 

The  written  statement,  upon  which  the  judgment  is  entered,  must  state  all 
the  material  facts  out  of  which  the  indebtedness  arose  with  the  same  particu- 
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larity  as  if  the  judgment  was  impeached  and  assailed  by  a  bill  filed  for  that 
purpose.  It  is  not  enough  to  state  one  or  two  facts,  such  as  the  amount  due 
and  the  general  nature  of  the  debt. 

If  a  debtor  may  conceal  the  name  of  his  original  creditor,  and  the  nature  of  the 
contract  out  of  which  the  indebtedness  arose,  and  the  price  or  value  of  the 
property  which  forms  the  subject  of  the  legal  obligation,  there  is  no  value  to 
be  attached  to  the  provision  of  the  Code,  in  reference  to  the  confession  of 
judgments. 

Westchester  Special  Term,  March,  1855. 

J.  J.  CLApp,for  Margaret  Smith. 
J.  E.  BEERS,  for  plaintiffs. 

BROWN,  Justice.  This  is  an  application  by  Margaret  Smith, 
a  judgment  creditor  of  George  Upton,  to  set  aside  the  judg- 
ments entered  by  confession  in  each  of  the  above  entitled  ac- 
tions. The  questions  involved  are  similar,  or  nearly  so,  and 
may  with  propriety  be  determined  together.  The  affidavit  and 
the  written  statement  in  each  action  are  both  upon  the  same 
page,  and  the  signature  is  to  the  affidavit,  and  not  to  the  state- 
ment and  affidavit  separately.  So  far  as  the  signature  is  con- 
cerned, there  is  a  substantial  compliance  with  §  383  of  the 
Code. 

The  second  subdivision  of  the  section  requires  that  if  the 
judgment  be  confessed  "  for  money  due,  or  to  become  due,  the 
written  statement  upon  which  the  judgment  is  entered  must 
state  concisely  the  facts  out  of  which  it  arose,  and  must  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due."  The  purpose  of  this  provision  is  obvious.  It  is  to  pre- 
vent fraudulent  or  pretended  judgments,  by  furnishing  and  put- 
ting upon  record,  for  the  information  of  the  other  creditors  of 
the  judgment  debtor,  all  the  facts  and  circumstances  which 
create  and  constitute  the  legal  obligation,  which  we  denomi- 
nate a  debt,  and  for  which  the  judgment  is  entered.  The  facts 
are  furnished  to  the  end  that  they  may  become  the  subject  of 
inquiry  and  examination,  and  their  truth  ascertained ;  and  if 
found  to  be  untrue,  that  they  may  be  disproved,  and  the  judg- 
ment founded  upon  them  overturned  and  set  aside.  It  is  not 
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enough  to  state  one  fact,  or  two  facts — such  as  the  amount  due, 
and  the  general  nature  of  the  debt ;  but  all  the  material  facts 
*ut  of  which  the  indebtedness  arose,  must  be  given  with  the 
same  particularity  as  if  the  judgment  was  impeached  and  as- 
sailed by  a  bill  filed  for  that  purpose.  If  the  statute  demands 
less  than  this,  I  do  not  read  it  aright. 

The  written  statement  in  the  case  of  Joshua  Purdy  agt. 
George  Upton,  expresses  the  amount  to  be  $300,  and  that  it  is 
justly  due.  So  far  it  is  all  right.  It  then  sets  forth  that  it 
arose  upon  the  following  facts: — "For  lumber  and  building 
materials,  furnished  by  the  plaintiff  to  the  defendant."  It  gives 
no  time,  no  place,  no  quantity,  no  price  or  value,  of  the  prop- 
erty furnished ;  and,  more  than  all  that,  it  does  not  say  upon 
what  contract  the  lumber  and  materials  were  furnished — 
whether  the  defendant  took  it  as  purchaser  or  bailee.  It  may 
have  been  furnished  upon  a  contract  of  sale,  or  upon  a  contract 
to  transport  and  carry  from  one  place  to  another,  or  upon  some 
contract  to  be  sold  by  the  defendant  as  the  factor  or  agent  of 
the  plaintiff.  The  time,  the  place,  the  quantity,  the  price,  or 
fair  value,  may  not  be  indispensable  requisites  to  make  the 
statement  effectual  to  support  the  judgment.  But  surely  the 
creditors  of  the  defendant  have  a  right  to  know  whether  he 
took  the  property  upon  a  contract  of  sale,  and  became  liable  by 
reason  of  that  fact,  or  whether  he  took  it  upon  some  other  con- 
tract, and  became  liable  upon  some  other  fact. 

The  statement  does  not  disclose  all  the  material  facts  out  of 
which  the  indebtedness  accrued.  Some  of  them  are  withheld. 
The  manner  in  which  the  defendant  became  possessed  of  the 
lumber  and  materials,  is  the  foundation  of  the  indebtedness, 
and  creditors,  with  just  claims  to  satisfaction  out  of  the  prop- 
erty charged  with  the  lien  of  the  judgments  confessed,  are  en- 
titled to  know  what  it  was.  •  Without  this  information — which 
is  entirely,  if  not  exclusively,  within  the  knowledge  of  the 
plaintiff  and  the  defendant— they  may  not  be  able  successfully 
to  investigate  the  truth  of  the  written  statement,  or  the  bona 
fides  of  the  transaction  which  created  the  alleged  indebtedness. 

In  the  case  of  John  J.  Marshall  agt.  George  Upton,  the  state- 
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ment  is  quite  as  defective.  The  amount  there  is  also  set  down 
at  $300,  and  is  said  to  have  accrued  "  for  goods  and  groceries, 
and  for  one  horse  and  one  cow,  delivered  to  the  said  George 
Upton,  the  payment  of  which,  to  the  amount  of  $300,  is  now 
due  to  said  Marshall."  Here,  also,  time,  place,  quantity,  and 
price  or  value,  is  wanting.  How  much  for  goods  and  groceries, 
how  much  for  the  horse,  and  how  much  for  the  cow,  under  what 
circumstances,  and  upon  what  contract  were  they  delivered  to 
Upton,  does  not  appear.  It  is  not  said  they  were  sold  to  him. 
The  statement  does  not  assert  by  whom  the  property  was  de- 
li v.ered.  It  is  not  said  to  have  been  delivered  by  John  J.  Mar- 
shall. It  may  have  been  delivered  by  some  other  person,  and 
Marshall  may  hold  and  claim  as  assignee,  or  as  the  representa- 
tive, of  some  deceased  creditor. 

I  do  not  mean  to  say  that  a  judgment  confessed  to  A.  for  a 
debt  originally  due  to  B.,  may  not  bind  the  parties  and  the 
creditors  of  the  judgment  debtor ;  but  I  do  say,  and  insist,  that 
if  the  debt  was  originally  due  to  B.,  and  he  holds  by  assign- 
ment or  as  representative ;  or  if  it  be  confessed  to  A.  for  the 
benefit  of  B.,  that  fact  should  not  be  concealed  from  the  other 
creditors.  They  have  a  right,  at  least,  to  know  who  was  the 
original  creditor.  In  the  absence  of  such  information,  they 
have  no  means,  or  very  limited  means,  to  investigate  the  just- 
ness and  fairness  of  the  debt.  I  see  no  possible  value  to  be 
attached  to  the  provision  of  the  Code  to  which  I  have  referred, 
if  the  debtor  can  conceal  the  name  of  his  original  creditor,  and 
the  nature  of  the  contract  out  of  which  the  indebtedness  for 
which  the  judgment  confessd  arose,  and  the  price  or  value  of 
the  property  which  forms  the  subject  of  the  legal  obligation. 

I  am  of  opinion  that  both  the  judgments  must  be  set  aside, 
with  $10  costs  in  each  case. 

VOL.  X.  32 
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IN  THE  MATTER  OF  THE  EMPIRE  ClTY  BANK. 

Stockholders  in  every  corporation  and  joint  stock  association,  for  banking  pur- 
poses, issuing  bank  notes,  or  any  kind  of  paper  credits,  to  circulate  as  money, 
are  individually  responsible,  to  the  amount  of  their  respective  shares  of 
stock,  for  all  its  debts  and  liabilities.  {Art.  8,  Const.  1846.) 

No  suspension  of  specie  payments,  by  any  person,  association,  or  corporation, 
issuing  bank  notes  of  any  description,  shall,  directly  or  indirectly,  be  sanc- 
tioned by  law.  (Const,  supra.) 

On  the  5th  of  April,  1849,  the  legislature  passed  an  act  to  give  full  effect  to  this 
constitutional  injunction,  and  to  enforce  the  responsibility  thus  declared,  and 
to  provide  for  the  prompt  payment  of  demands  against  such  corporations 
and  associations.  This  act  not  only  prescribes  the  manner  in  which  such 
responsibility  shall  be  enforced,  but  expressly  declares  that  it  shall  be  enforced 
"  in  no  other  manner."  And  under  the  act,  without  first  resorting  to  the 
ordinary  method  of  judgment  and  execution,  the  creditor,  in  ten  days  after 
mere  refusal  of  payment,  may  apply  for  an  order,  under  which,  upon  a  hearing 
of  the  parties,  on  short  notice,  if  the  judge  determine  that  the  corporation  or 
association  "  is  not  clearly  solv.ent"  he  shall  make  a  further  order,  declaring 
it  "  insolvent"  restraining  any  further  exercise  of  its  corporate  or  legal  rights, 
enjoining  its  assets,  and  immediately  appoint  a  receiver. 

Held,  that  a  bank  was  "  not  clearly  solvent,"  but  most  clearly  insolvent,  where 
it  appeared, 

1st.  That  it  had  suspended  specie  payments. 

2d.  Before  such  suspension,  it  was  borrowing  money  frequently,  and  in-  large 
amounts,  in  the  aggregate  more  than  $70,000,  at  the  rate,  in  some  instances, 
of  five  per  cent,  per  month. 

3d.  For  refusal  to  pay  its  undisputed  debts  for  more  than  twenty  days  after 
demand. 

4th.  In  suffering  judgments  against  it  to  be  recovered,  and  executions  upon  them 
to  be  issued,  and  to  remain,  and  to  be~returned  unsatisfied,  either  in  whole  or 
in  part. 

5th.  In  allowing  an  injunction  against  its  business  to  be  issued,  and,  when  that, 
on  a  compromise  with  the  creditors,  was  withdrawn  or  dissolved,  or  supposed 
to  be,  immediately  executed  (without  security)  to  three  individuals — two  of 
them,  if  not  all,  debtors  to  the  institution,  and  selected  by  directors  occupying 
the  same  position — an  absolute  assignment  of  all  its  property  and  effects,  to  the 
nominal  amount  of  nearly  half  a  million,  to  pay  its  creditors. 

The  meaning  of  the  term  "  insolvency,"  as  used  in  the  act  of  1849,  it  is  obvious, 
is  nothing  more  nor  less  than  inability  or  unwillingness  to  pay  promptly,  as 
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indicated  by  actual  non-payment,  persisted  in  or  continued  for  ten  days  after 
demand,  or  for  any  time  after  execution. 

An  assignment,  for  the  benefit  of  creditors,  made  by  an  embarrassed  banking 
institution,  is  void  by  the  statute  of  1S49.  Unless  the  original  assets  of  the 
bank  are  administered  and  exhausted,  by  a  receiver  appointed  under  the  pro- 
visions of  that  statute,  there  can  be  no  resort,  in  case  of  deficiency,  to  the 
supplementary  liability  of  the  stockholders. 

In  the  appointment  of  receiver  in  these  cases,  where  the  assets  are  counted  by 
hundreds  of  thousands,  private  preferences  must  yield  to  public  considerations. 
The  interests  of  all  parties  should  rest  exclusively,  in  this  respect,  on  the  care 
and  vigilance,  and  unbiassed  judgment  of  the  court. 

New-York  General  Term,  March,  1855. 
MITCHELL,  MORRIS,  ROOSEVELT,  and  CLERKE,  Justices. 
MOTION  to  set  aside  assignment,  and  for  appointment  of  re- 
ceiver under  the  statute. 


-,for  motion. 
-,  opposed. 


By  the  court — ROOSEVELT,  Justice.  By  the  eighth  article 
of  the  present  constitution'  of  the  state — which  went  into  oper- 
ation on  the  1st  of  January,  1847 — it  was  provided,  among 
other  things — and  the  provision  shows  the  prevailing  grievance 
of  the  times — that  the  stockholders  in  every  corporation,  and 
joint  stock  association,  for  banking  purposes,  issuing  bank 
notes,  or  any  kind  of  paper  credits,  to  circulate  as  money, 
should  be  individually  responsible  to  the  amount  of  their  re- 
spective shares  of  stock  for  all  its  debts  and  liabilities ;  and 
that  no  suspension  of  specie  payments,  "  by  any  person,  asso- 
ciation, or  corporation,  issuing  bank  notes  of  any  description," 
should  thereafter,  directly  or  indirectly,  be  sanctioned  by  law. 

On  the  5th  of  April,  1849,  to  give  full  effect  to  the  constitu- 
tional injunction,  and  to  enforce  the  responsibility  thus  declared, 
and  "  to  provide  fas  expressed  in  the  title]  for  the  prompt  pay- 
ment of  demands  against  such  corporations  and  associations," 
the  legislature  passed  an  act,  under  which  the  present  proceed- 
ing has  been  instituted.  And  to  prevent,  as  it  would  seem)  all 
possible  question  or  evasion,  the  act,  in  a  series  of  thirty-two 
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elaborately  drawn  sections,  not  only  prescribed  the  manner  in 
which  such  responsibility  should  be  enforced,  but  expressly 
declared  that  it  should  be  enforced  "  in  no  other  manner." 

One  of  these  sections  allows  a  judgment,  on  any  debt  ex- 
ceeding one  hundred  dollars,  against  the  corporation  or  associ- 
ation, in  twenty  days  after  suit  brought,  unless  the  judge,  on 
a  sworn  statement  of  facts,  shall  certify  that  there  is  a  good 
defence.  Another  directs  that,  upon  satisfactory  proof,  to  a 
judge  of  the  supreme  court,  that  an  execution,  actually  issued, 
though  not  returned,  cannot  be  collected,  "he  shall  at  once 
make  an  order,  declaring  the  insolvency  of  such  corporation  or 
association."  And,  even  without  first  resorting  to  the  ordinary 
method  of  judgment  and  execution — an  operation,  however,  as 
has  been  stated,  of  only  twenty  days — the  creditor,  in  ten  days 
after  mere  "  refusal  of  payment,"  may  apply  for  an  order,  un- 
der which,  upon  a  hearing  of  the  parties  on  "  short  notice,"  if 
the  judge  determine  that  the  corporation  or  association  is  "not 
clearly  solvent,"  he  shall  make  a  further  order,  declaring  it 
"  insolvent,"  restraining  any  further  exercise  of  its  corporate 
or  legal  rights,  enjoining  its  assets,  and  "immediately"  ap- 
pointing a  receiver. 

Is  the  Empire  City  Bank,  then,  under  the  evidence  before 
me,  "clearly  solvent?"  The  existing  officers,  chosen  only  a 
month  or  two  ago,  know  but  little  of  its  affairs.  The  presi- 
dent, indeed,  from  his  own  declarations,  may  almost  be  literally 
said  to  know  nothing.  Both,  however,  notwithstanding  their 
short  and  limited  acquaintance  with  the  institution,  appear, 
from  the  lists  before  me,  to  have  participated  in  its  "  accom- 
modations "  to  the  extent  of  a  few  thousands.  But  the  late 
cashier,  who,  it  is  said,  knew  the  institution  well,  and  had  also 
a  share  of  its  favors,  although  summoned,  has  not  attended,  to 
shed  light  on  the  more  cloudy,  if  not  more  obscure,  portions  of 
its  history.  He  has  not  deemed  it  necessary,  (perhaps  not 
easy,)  even  to  defend  himself — and  that,  against  a  charge, 
among  other  misfeasances  appearing  on  the  face  of  the  books, 
of  having  permitted  one  director  to  loan,  or  appropriate  to  him- 
self, more  than  half  the  capital,  and  two  or  three  others  a  large 
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portion  of  the  residue.  Enough,  however,  appears,  notwith- 
standing the*  much-to-be-regretted  absence  of  the  late  cashier, 
to  enable  the  court,  as  it  seems  to  me,  very  promptly' to  deter- 
mine that  the  bank  is  "  not  clearly  solvent :" 

First.  (And  that  is  a  leading  indication,) — It  has  suspended 
payment. 

Second.  Before  the  suspension,  so  unavailable  were  its  as- 
sets, and  so  pressing  the  demands  upon  them,  that,  although 
authorized  itself  only  to  loan  at  seven  per  cent,  per  annum,  it 
was  borrowing  frequently,  and  in  large  amounts,  in  the  aggre- 
gate more  than  $70,000,  at  the  rate,  in  some  instances,  of  five 
per  cent,  per  month. 

Third.  Although  a  banking  institution,  and  bound  to  the 
most  exact  punctuality,  it  refused  to  pay  its  undisputed  debts 
for  ten,  and  even  for  twenty,  days  and  upwards,  after  demand. 

Fourth.  It  suffered  judgment  against  it  to  be  recovered,  and 
executions  upon  them  to  be  issued,  and  to  remain,  and  to  be 
returned  unsatisfied  either  in  whole  or  in  part. 

Fifth.  It  allowed  an  injunction  against  its  business  to  be 
issued  ;  and  when  that,  on  a  compromise  with  the  creditor,  was 
withdrawn  or  dissolved,  or  supposed  to  be,  immediately  exe- 
cuted, (without  security,)  to  three  individuals, — two  of  them,  if 
not  all,  debtors  to  the  institution,  and  selected  by  directors  oc- 
cupying the  same  position — an  absolute  assignment  of  all  its 
property  and  effects,  to  the  nominal  amount  of  nearly  half  a 
million,  to  pay  its  creditors.  To  say  that  such  an  institution, 
of  whose  history  the  above  is  an  epitome,  whatever  may  be  the 
numerical  proportion  between  its  nominal  assets  and  its  real 
liabilities,  is  "  clearly  solvent,"  and  that  the  judge  should  offi- 
cially determine  it  to  be  so,  involves  a  proposition  utterly  at 
variance  with  the  common  use  of  language,  and  with  the  whole 
spirit  of  the  particular  act  whose  provisions  we  are  called  upon 
to  interpret ;  and  especially  with  that  provision  which  makes 
an  unsatisfied  execution,  in  such  cases,  conclusive  evidence  of 
insolvency,  and  the  only  necessary  basis  for  a  judicial  declara- 
tion to  that  effect.  Whatever  may  be  the  meaning  of  the  term 
"insolvency"  in  other  connections,  and  in  other  statutes,  its 
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meaning,  in  the  statute  before  us,  can  admit  of  no  dispute  ;  and 
that  meaning,  it  is  obvious,  is  nothing  more  nor  le'ss  than  ina- 
bility, or  "unwillingness  to  pay  promptly ,  as  indicated  by  actual 
non-payment,  persisted  in,  or  continued,  for  ten  days  after  de- 
mand, or  for  any  time  after  execution. 

This  view,  it  will  be  observed,  disposes  of  the  recital  of 
solvency  in  the  assignment.  It  may  be  that  the  assets,  if  nursed 
by  friendly  hands,  will  ultimately,  after  the  usual  delays  and 
indulgence,  yield  enough,  as  that  instrument  professes  to  con- 
template, to  pay  all  the  creditors  in  full,  besides  a  surplus  for 
the  benefit  of  the  stockholders.  But  the  very  execution  of  the 
instrument,  under  the  circumstances,  is  an  admission  of  present 
inability,  and  of  the  insufficiency  of  the  assets,  if  allowed  to  be 
disposed  of  in  the  regular  course,  to  meet  the  demands  upon 
them ;  or  else  it  is  an  admission,  fatal  to  the  legality  of  the 
instrument,  that  it  was  made  "  for  the  use  and  benefit  of  the 
debtor,  and  to  delay  and  hinder  the  creditor." 

Assignments  made  for  such  purposes,  even  by  solvent  debt- 
ors, are  void  by  the  statute  of  frauds ;  and  still  more  so,  if 
made  by  embarrassed  banking  institutions,  are  they  void  by  the 
statute  of  1849.  If  allowed  to  stand,  when  made  by  such  insti- 
tutions in  contemplation  of  bankruptcy,  they  would  nullify,  in 
effect,  the  whole  scope,  of  the  act.  They  would,  in  such 
case,  operate  not  as  a  fraud  merely  on  the  creditors,  but  as  a 
fraud  on  the  law,  superseding  in  practice  every  part  of  the  plan 
so  elaborately  devised  by  the  legislature  for  carrying  out  its 
constitutional  duties.  For  it  will  be  recollected  that  even  the 
individual  responsibility  of  the  stockholders  can  be  enforced 
"in  no  other  manner"  than  that  prescribed  by  the  act.  So 
that,  unless  the  original  assets  of  the  bank  are  administered  and 
exhausted  by  a  receiver,  appointed  under  its  provisions,  there 
can  can  be  no  resort,  in  case  of  deficiency,  to  the  supplemen- 
tary liability  of  the  stockholders.  And  it  may  be, — for  charity 
does  not  forbid  the  supposition, — that  to  escape  such  liability 
was  one  of  the  inducements  to  the  execution  of  the  assignment. 
It  is  a  receiver,  and  a  receiver  only,  that  is  to  convert  the  as- 
sets of  the  association  into  cash  "  with  the  least  possible  de- 


NEW-YORK  PRACTICE  REPORTS.  503 

In  the  matter  of  the  Empire  City  Bank. 

lay ;"  and,  within  ninety  days  from  his  appointment,  to  declare 
a  dividend.  And  it  is  only  after  such  dividend,  or  rather  within 
thirty  days  after  its  being  declared,  that  the  judge  can  refer  it 
to  a  referee,  ton  notice  to  all  persons  concerned,  to  apportion 
the  claims  remaining  unsatisfied  among  the  individual  stock- 
holders, and  to  report  the  proper  judgment  to  be  rendered  against 
them.  And  an  "  order  confirming  such  report  is  the  only  judg- 
ment against  the  individual  stockholders  that  can  be  rendered ; 
and  the  mode  prescribed,  for  entering  and  executing  it,  the  only 
"manner"  in  which  the  constitutional  liability  imposed  upon  such 
stockholders  can  be  enforced.  How,  then,  can  an  assignment, 
defeating  all  these  objects,  both  legislative  and  constitutional, 
retaining  in  effect,  after  refusal  of  payment,  the  whole  control 
in  the  hands  of  the  stockholder  debtors,  and  shielding  them  from 
the  claims  of  their  creditors,  be  permitted  to  stand?  or,  at  any 
rate,  to  stand  in  the  way  of  the  prescribed  action  of  the  court  ? 
My  duty,  it  seems  to  me,  whether  disagreeable  or  otherwise, 
is  perfectly  clear — to  declare  this  bank,  in  the  sense  of  the 
statute  of  1849,  insolvent,  and  to  appoint  a  receirer  of  its  prop- 
erty and  effects.  The  United  States'  Trust  Company,  and  sev- 
eral highly  respectable  individuals,  have  been  nominated  to 
discharge  the  trust.  As  no  mere  personal  obligation  can  be 
equal  to  the  mortgages  and  public  stocks,  to  the  amount  of  one 
million  of  dollars,  pledged  as  security  by  the  trust  company, 
and  as  that  institution  has  been  created  by  law,  among  other 
objects,  for  the  express  purpose  of  meeting  such  requirements, 
I  can  feel  no  hesitation  in  making  a  selection  between  the  nomi- 
nees. Private  preferences,  in  this  as  in  most  other  judicial  acts, 
must  yield  to  public  considerations.  No  man,  and  the  counsel 
of  no  man,  has  a  right  to  complain,  that  he  or  his  particular 
friend  is  not  appointed  a  receiver ;  especially  where  the  assets, 
as  in  these  bank  cases,  to  be  entrusted  to  his  responsibility,  are 
counted,  not  by  tens,  but  by  hundreds  of  thousands.  There  are 
absent  parties  interested  as  well  as  those  who  are  present — mi- 
nors, too,  as  well  as  adults ;  and  those  who  rely,  and  have  a  right 
to  rely,  exclusively  and  without  professional  intervention,  on 
the  care  and  vigilance,  and  unbiassed  judgment  of  the  court. 


504  .  NEW-YORK  PRACTICE  REPORTS. 

In  the  matter  of  the  Empire  City  Bank. 

I  make  these  remarks,  not  so  much  with  reference  to  any- 
thing that  has  occurred  in  these  immediate  proceedings,  as  with 
reference  to  some  incidents  in  the  action  of  a  kindred  institu- 
tion lately  before  me.  In  that  case,  the  individual  bond  of  the 
applicant,  fortified  by  three  sureties,  in  the  penalty  of  $50,000, 
was  tendered  in  connection  with  the  request  of  several  credit- 
ors and  stockholders,  as  an  all-sufficient  and  undeniable  basis 
for  the  appointment,  and  no  other  creditors  or  stockholders,  it 
was  said,  objected  to  the  nomination.  But  no  public  notice 
had  been  given,  and,  for  aught  that  appeared,  a  large  number 
of  persons,  entitled  to  be  heard,  or  at  least  to  be  considered, 
had  no  knowledge  of  the  proceeding.  This  bond  was  accom- 
panied by  the  affidavits,  not  of  the  principal,  but  of  the  three 
sureties,  declaring  themselves  to  be  worth,  one,  fifty  thousand, 
and  the  others  each  twenty-five  thousand  dollars,  over  and 
above  all  debts  and  liabilities.  One  of  the  two  last,  however, 
whose  name  was  before  me  in  a  list  of  the  assets  of  another 
bankrupt  institution,  appeared  to  be  a  defaulter  in  the  shape  of 
overdrafts  to  the  amount  of  from  one  to  two  hundred  thousand 
dollars.  And  the  gentleman  subsequently  proposed  as  a  sub- 
stitute in  his  place,  although  justifying  in  the  sum  of  $50,000, 
"  in  real  and  leasehold  estate,"  added  by  implication  that  the 
property  was  subject  to  "  incumbrances  thereon ;"  and  that 
this,  in  his  opinion,  was  its  value  "over  and  above"  them. 
It  was  suggested,  in  answer  to  these  objections,  that  a  clause 
should  be  inserted  in  the  order  directing  the  receiver,  from  time 
to  time,  to  deposit  all  sums  of  $5,000  and  upwards  in  the  trust 
company. 

But  what  additional  safeguard  is  there  in  such  a  provision  1 
Does  not  every  order  appointing  a  receiver  contain,  by  impli- 
cation if  not  expressly,  a  direction  that  all  the  funds,  when 
collected,  shall  be  kept  in  some  safe  depository  1 

The  law,  in  requiring,  as  it  does,  proper  "security"  from  a 
receiver  in  these  cases,  assumes  that,  although  directed,  he  may 
not  do  his  duty ;  and  it  is  only  in  such  a  contingency  that  se- 
curity is  of  any  importance.  And  it  dispenses  with  this  pre- 
requisite in  the  case  of  the  appointment  of  the  trust  company, 
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only  because  "  its  whole  capital  stock,  property,  and  effects, 
are,  by  law,  made  absolutely  liable  for  such  deposits,  in  pref- 
erence "  to  all  other  liabilities. 

A  like  order  must,  therefore,  be  entered  in  this  case  (to  be 
drawn  up  and  submitted  for  settlement)  as  in  that  of  the  Knick- 
erbocker and  Suffolk  banks. 


SUPREME  COURT. 

STEPHEN  VAN  RENSSELAER  agt.  JAMES  LAYMAN  and  HIRAM 
BENJAMIN. 

Where  two  persons  had  become  joint  assignees  of  a  lessee,  who  held  under  a 
lease  in  fee,  subject  to  an  annual  rent,  and  the  lessor  was  ignorant  of  tin-  fact 
wnether  they  had  divided  the  premises  between  themselves,  and,  if  so,  in  what 
proportions,  and  brought  his  action  against  both  of  them  for  the  whole  rent 
due,  and  alleged  in  his  complaint  that  he  did  not  know  how,  or  in  what  propor- 
tions the  defendants  held  such  lands,  and  prayed  judgment  against  the  defend^ 
ants  jointly,  if  it  should  turn  out  that  they  were  jointly  liable,  and  severally, 
and  for  a  proper  apportionment  between  them,  if  it  should  appear  that  they 
held  in  severalty;  and,  after  issue  joined,  it  was  proved  that  they  held  in 
severally. 

Held,  that  the  plaintiff  was  entitled  to  recover  against  each  defendant  the  rent 
due  for  the  land  so  held  by  him. 

In  such  case,  the  action,  under  the  Code,  is  a  substitute  for  a  bill  in  equity,  and 
and  not  for  a  suit  at  law ;  the  object  being  to  obtain  a  discovery  by  an  ex- 
amination of  the  defendants  severally  as  witnesses,  of  the  extent  and  relative 
value  of  the  interest  of  each  defendant  in  the  lands  leased. 

Albany  Circuit,  Sept.  1853. 

C.  M.  JENKINS,  for  plaintiff. 

L.  &  N.  W.  FALK,/or  defendants. 

PARKER,  Justice.  On  the  6th  of  May,  1794,  a  lease  in  fee 
was  executed  by  Stephen  Van  Rensselaer,  deceased,  to  Sylva- 
nus  Cooper  and  Enoch  Cooper,  for  261  acres  of  land  in  Rens- 
selaerville,  known  as  Lot  No.  241,  in  which  was  reserved  an 
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annual  rent ;  and,  on  the  15th  January,  1808,  the  said  Van  Rens- 
selaer leased  to  Hezekiah  Watson  and  Job  Sisson  220  acres  of 
land  in  the  same  town,  known  as  Lot  No.  261,  with  a  like 
reservation  of  rents.  '  The  plaintiff  has  become  entitled,  by  de- 
vise, to  the  interest  of  the  lessor  in  both  these  leases. 

In  1848,  the  defendants  purchased  and  became  the  assignees 
of  100  acres  of  Lot  No.  261,  and  26  1-2  acres  of  Lot  No.  241, 
and  on  the  12th  day  of  March,  1848,  the  defendants  divided 
said  parcels  between  themselves,  by  executing  quit-claim  deeds 
to  each  other,  whereby  said  Layman  became  owner  of  47  47- 
100th  acres  of  Lot  No.  261,  and  16  1-2  acres  of  Lot  241,  and 
Benjamin  became  the  owner  of  52  53-100th  acres  of  Lot  261, 
and  about  10  acres  of  Lot  241 ;  and  since  that  time  the  de- 
fendants have  owned  and  possessed  such  divided  portions  in 
severally,  until  some  time  in  the  spring  of  1852.  The  rents 
due  on  such  portions  from  1848  to  1852,  inclusive,  amount  to 
$124.14,  and  the  plaintiff  claims  to  recover  one  half  that  sum 
against  each  defendant. 

On  these  facts  it  is  clear  that  a  separate  action  might  have 
been  maintained  against  each  of  these  defendants,  to  recover 
the  rent  upon  the  lands  that  had  thus  come  to  him  as  the  as- 
signee of  the  lessee  ;  but  the  defendants'  counsel  contends  that 
a  recovery  against  each  defendant  separately  cannot  be  had  in 
this  action  against  both  defendants. 

This  is  not  a  case -of  uniting  actions  against  different  persons 
upon  several  contracts.  The  plaintiff's  right  to  recover  de 
pends  upon  privity  of  estate,  and  not  upon  privity  of  contract. 
(2  Barb.  S.  C.  R.  644.)  Each  defendant  is  liable  to  the  extent 
of  his  proportionate  share  of  the  land  leased,  because  he  has 
become  assignee  of  such  land. 

If  this  action  is  to  be  regarded  only  as  a  substitute  for  an  ac- 
tion at  law,  it  will  not  admit  of  several  judgments  against  the 
defendants ;  for  two  several  and  distinct  causes  of  action  against 
different  persons  cannot  be  joined  in  one  action  under  the  Code, 
any  more  than  they  could  have  been  under  the  former  practice. 
Such  misjoinder  would  be  fatal  on  demurrer,  if  it  appeared  on 
the  face  of  the  complaint.  (Code,  §  144,  sub.  5.) 
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But  the  plaintiff  claims  to  recover  several  judgments,  on  the 
ground  that  this  action  is  a  substitute  for  a  suit  in  equity,  and 
not  for  an  action  at  law.  It  was  held  in  Livingston  agt.  Liv 
ingston,  (4  John.  Ch.  R.  287,)  that  rent  might  be  recovered  in 
equity  where  the  remedy  had  become  difficult  or  doubtful  at 
law,  or  where  there  was  perplexity  or  uncertainty  as  to  the 
title,  or  as  to  the  .extent  of  the  defendant's  liability.  This 
jurisdiction  of  a  court  of  equity  is  well  established.  (2  Broicn 
C.  C.  338,  518 ;  1  Atk.  598  ;  13  Price,  721 ;  Com.  Dig.  Chan- 
cery 4,  n.  1  Rent ;  Jldam's  Equity,  238,  n.  1 ;  1  Freem.  Ch.  R. 
99 ;  1  Story  Eq.  Juris.  §§  684,  686.)  Before  an  action  for  a 
discovery  was  abolished  by  'the  Code,  (Code,  §  389,)  a  bill 
would  have  been  properly  filed  on  the  facts  of  this  case  for  a 
discovery.  But,  according  to  the  present  practice,  the  plaintiff 
could  only  allege  the  facts  as  far  as  they  were  within  his  know- 
ledge, and  then  obtain  a  discovery  by  examining  the  defendants 
as  witnesses  on  the  trial.  Here  the  plaintiff  was  ignorant  of 
the  extent  of  the  defendants'  title,  and  of  the  extent  of  their 
liability.  How  much  of  the  land  they  owned,  and  whether 
they  had  divided  it  among  themselves,  and  to  what  extent,  and 
in  what  proportions,  were  facts  exclusively  within  the  know- 
ledge of  the  defendants,  and  could  only  be  ascertainnd  by  an 
examination  of  the  defendants.  The  plaintiff  accordingly 
brought  his  action  against  both  defendants  for  the  whole 
rent  due,  and  alleged  in  his  complaint  that  he  did  not  know, 
and  could  not  state,  in  what  proportion  the  defendants  held 
such  lands,  and  prayed  judgment  against  the  defendants  jointly, 
if  it  should  turn  out  that  they  were  jointly  liable,  or  severally 
for  their  proper  portions,  and  for  a  proper  apportionment  be- 
tween them.  After  issue  joined,  the  facts  were  admitted  by 
a  stipulation  of  the  defendants'  attorneys,  without  the  necessity 
of  a  personal  examination  of  the  defendants.  A  discovery  was 
thus  virtually  obtained,  by  which  the  plaintiff  ascertained  that 
the  lands  had  been  divided  between  the  defendants,  and  the 
extent  of  such  apportionment. 

The  fact,  that  an  apportionment  was  necessary,  nnde  the 
case  a  proper  one  for  equity  jurisdiction.    (1  Story  Eq.  Juris., 
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§  470-485.)  The  plaintiff  was  entitled  to  recover  all  the  rent 
due.  How  much  each  defendant  ought  to  pay,  might  depend 
upon  the  value  of  the  several  parts  held  by  each,  as  well  as 
upon  the  quantity,  or  number  of  acres.  (Van  Rensselaer  agt. 
Gallup,  5  Denio,  454.)  In  this  question,  both  the  defendants 
had  interests  adverse  to  each  other;  and  it  was  proper  that  both 
should  be  made  parties,  for  the  purpose  of  securing  a  satisfac- 
tory adjustment :  and  as  an  assignee  of  part  of  the  land  could 
not  be  made  liable  for  the  whole  rent,  (2  Barb.  S.  C.  R.  644,) 
it  was  necessary  to  charge  each  defendant  with  his  proportion- 
ate part. 

The  remedy  in  this  case  has  not  been  abridged  by  ths  Code ; 
any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination,  or  settlement  of 
the  questions  involved  therein.  (Code,  §  118.)  There  is  nothing 
multifarious  in  this  case.  It  presents  but  one  subject  matter 
for  adjustment;  and  in  that  both  defendants,  as  well  as  the 
plaintiff,  have  an  interest  which  could  only  be  properly  deter- 
mined when  all  the  parties  named  were  before  the  court,  The 
defendants  suffer  nothing  by  being  joined  in  the  action.  On 
the  contrary,  it  divides  the  expense  of  the  litigation. 

The  authority  of  the  Code  is  also  ample  to  enable  the  court 
to  render  several  judgments  against  the  defendants.  (Code, 
§  274.)  In  this  respect,  the  Code  has  placed  all  actions  upon 
the  same  footing,  as  existed  in  equity  cases  under  the  former 
practice. 

In  this  case,  it  appears  that  each  defendant  has  nearly  an 
equal  quantity  of  the  land  ;  and.  in  the  absence  of  further  proof, 
the  presumption  is,  that  each  part  is  of  equal  value  :  the  plain- 
tiff is,  therefore,  entitled  to  a  judgment  against  each  defendant 
for  $62.07,  it  appearing  that  the  whole  rent  due  is  $124.15. 
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SUPREME  COURT. 

ROBERT  LEWIN,  survivor  of  JONATHAN  OGDEN  &  Co.,  agt. 
THOMAS  J.  STEWART  and  WILLIAM  P.  WRIGHT. 

The  plaintiffs,  Ogden  and  Lewin,  under  the  firm-name  of  Jonathan  Ogden  & 
Co.,  purchased,  for  shipment  to  Liverpool,  2S5  bales  of  cotton  at  eight  cents 
per  pound,  making  an  aggregate  price  of  §9,090.60.  The  defendants,  who 
were  cotton  dealers  as  well  as  cotton  brokers,  requested,  it  was  alleged,  to  be 
Jet  in  to  the  adventure;  and  were  admitted  to  an  equal  joint  interest — thus 
creating  a  particular  partnership,  with  all  the  rights  and  liabilities,  so  far  as 
that  single  shipment  was  concerned,  incident  to  partnership  transactions. 

The  adventure  resulted  in  a  loss  of  $1,753.44,  which  the  plaintiff  claimed  should 
be  borne  equally  by  the  defendants,  with  the  plaintiff.  The  defendant,  Wright, 
admitted  his  liability,  but  Stewart,  the  other  defendant,  insisted  that  Wright 
had  no  authority  to  bind  the  firm ;  and  that  he,  Stewart,  never  consented  to 
take  an  interest  in  it  "  otherwise  than  conditionally,  and  upon  the  induce 
ment  of  false  representations." 

On  the  trial  of  the  cause  before  the  court,  upon  pleadings  and  proofs,  it  was 
held,  that  the  evidence,  in  regard  to  the  alleged  misrepresentations,  was  loose 
and  unreliable,  and,  assuming  admitted  facts,  no  probability  they  were  ever 
made. 

Next,  was  there  any  agreement  between  Ogden  t  Co.  on  the  one  part,  and 
Stewart  and  Wright,  on  the  other,  to  share  in  the  profit  and  loss  of  this  adven- 
ture ?  Held,  that  Wright  not  only  admitted,  but  on  his  examination  as  a  wit- 
ness testified,  there  was;  and  Stewart,  in  his  answer,  made,  in  effect,  the 
same  admission,  with  the  qualification,  however,  that  the  agreement  to  which 
he  assented  was  conditional — that  is,  that -a  sample  of  the  proposed  shipment 
was  exhibited,  which  was  of  a  quality  known  in  the  trade  as  "  fair;"  and  he 
consented  to  become  interested  "  if  the  cotton  was  equal  to  that  sample,  other- 
wise not."  Now  it  was  proved,  and  Sle.wart's  own  statement  was  a  portion  of 
the  testimony,  that  that  gradt  of  cotton  "  was  then  worth,  in  the  market,  nine 
to  nine  and  a  half  cents  per  pound."  It  was  not  at  all  probable,  therefore,  that 
Stewart  could  have  believed  that  the  owner  of  the  cotton  had  sold  Ogden  & 
Co.,  (who  at  the  same  time  sold  to  the  defendants,)  for  eight  cents  a  pound,  a 
quality  or  grade  of  the  article  then  worth,  in  the  market,  nine  and  a  half,  when, 
by  walking  to  the  Exchange,  the  latter  price  might  have  been  procured. 

Held,  on  a  review  of  the  whole  evidence,  that,  as  a  matter  of  fact,  the  defend- 
ants did  make  the  agreement  alleged  by  the  plaintiff's  bill,  and  that  no  such 
condition  was  attached  as  was  then  pretended. 

Stewart  next  insisted  that  the  agreement,  not  being  in  writing,  was  void  by  the 
statute  of  frauds. 
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First.  This  objection  was  not  set  up  in  the  answer.  A  party  who  would  avail 
himself  of  the  statute  of  frauds,  must  specially  insist  upon  it  in  pleading. 

Second.  The  statute  says,  that  every  contract  for  the  sale  of  goods  for  the  price 
of  $50  or  more  shall  be  void,  unless  there  be  a  note  or  memorandum  in  wri- 
ting, or  a  part  delivery,  or  part  payment.  In  this  case  the  contract  was  in  re- 
lation to  a  shipment,  which  Ogden  and  Co.  "  were  about  to  make."  It  is  pre- 
sumed the  cotton  was  not  on  board  the  vessel  at  that  time,  but  was  delivered, 
and  received  by  the  captain  of  the  vessel,  subsequently,  as  the  agent  of  the 
shippers.  Who  were  the  shippers?  The  plaintiffs  and  defendants  jointly. 
Consequently,  the  delivery  was  as  much  to  the  defendants  as  to  the  plaintiffs ; 
and,  besides,  it  was  a  delivery  of  the  whole  number  of  bales  sold. 

Third.  But  in  a  contract  of  partnership,  whether  special  or  general,  neither 
writing  nor  delivery,  except  implied  delivery,  is  necessary.  An  undivided 
interest,  it  is  true,  passes  from  the  one  partner  to  the  other;  but  being  tenants 
in  common,  delivery  to  one,  and  possession  by  one,  are  delivery  to  and  pos- 
session by  both.  So  that  if  the  statute  applies,  its  terms  are,  ipto  Jacto,  ful- 
filled. 

New-York  Special  Term,  1854. 

' ,  for  plaintiff'. 

,  for  defendants. 


ROOSEVELT,  Justice.  This  suit  was  commenced  in  the  late 
court  of  chancery,  in  August,  1844.  It  was  brought  to  trial 
without  a  jury  in  this  court,  on  the  pleadings  and  proofs.  Its 
object,  according  to  the  prayer  of  the  bill,  was  to  compel  the 
defendants,  who  composed  the  late  firm  of  Stewart  &  Wright, 
to  bear  one  half  of  the  loss  of  a  cotton  adventure  to  Liverpool, 
alleged  to  have  been  entered  into  on  the  joint  account  of  the 
plaintiffs  and  defendants. 

On  the  16th  of  March,  1844,  the  late  firm  of  Jonathan  Ogden 
&  Co.,  composed  of  Ogden  and  Lewin,  purchased  for  shipment 
285  bales  of  cotton,  at  eight  cents  per  pound,  making  an  aggre- 
gate price  of  $9,090.80.  The  defendants,  who  were  cotton 
dealers  as  well  as  cotton  brokers,  hearing  of  the  intended  ad- 
venture, requested,  it  is  alleged,  to  be  let  in,  and  were  admitted 
to  an  equal  joint  interest ;  thus  creating  a  particular  partner- 
ship, with  all  the  rights  and  liabilities,  so  far  as  that  single 
shipment  was  concerned,  incident  to  partnership  transactions. 

The  adventure,  it  appears,  instead  of  a  profit,  resulted  in  a 
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loss  of  $1,758.44  ;  the  whole  of  which  the  defendants  have  left 
Messrs.  Ogden  &  Co.  to  bear.  One  of  the  defendants,  Wright, 
(who,  however,  is  insolvent,)  admitting  his  liability  ;  the  other, 
Stewart,  insisting  that  Wright  had  no  authority  to  bind  the  firm 
of  Stewart  &  Wright  in  any  such  adventure,  and  that  he,  Stew- 
art, never  consented  to  take  any  in'erest  in  it,  "  otherwise  than 
conditionally,  and  upon  the  inducement  of  false  represent- 
ations." 

Without  going  over  the  evidence  in  detail,  my  conviction  is 
now,  as  it  was  on  the  trial,  that  the  testimony  of  the  witness, 
Joyce,  in  regard  to  the  alleged  misrepresentations,  is  loose  and 
unreliable ;  that  there  was  no  motive,  in  any  view  of  the  case, 
for  making  them,  and,  assuming  admitted  facts,  no  probability 
that  they  ever  were  made.  Dismissing  this  point,  then,  the 
only  question  is,  was  there  any  agreement  between  Ogden  & 
Co.  on  the  one  part,  and  Stewart  &  Wr right  on  the  other,  to 
share  in  the  profit  and  loss  of  this  adventure. 

Wright  not  only  admits,  but,  on  his  examination  as  a  witness, 
swears  there  was ;  and  Stewart,  in  his  answer  above  quoted, 
makes,  in  effect,  the  same  admission,  with  this  qualification, 
however,  that  the  agreement  to  which  he  assented  was  "  con- 
ditional." What,  then,  was  this  condition  1  A  sample  of  the 
proposed  shipment,  he  says,  was  exhibited,  which  was  of  a 
quality  known  in  the  trade  as  "fair;"  and  he  consented  to  be- 
come interested  "  if  the  cotton  was  equal  to  that  sample,  other- 
wise not."  Now  cotton  of  that  grade,  taking  his  own  state- 
ment, "  was  then  worth,  in  the  market,  nine  to  nine  and  a  half 
cents  per  pound  ;"  in  other  words,  for  such  is  the  inevitable 
dilemma  of  Stewart's  account  of  the  transaction,  Ogden  &  Co. 
"solicited"  Stewart  &  WT right  to  purchase  of  them  between 
one  and  two  hundred  (the  half  of  285)  bales  of  cotton  "  at  eight 
cents  per  pound,"  which  they  had  only  to  walk  to  the  Exchange 
and  sell  for  nine  and  a  half!  Unexplained,  such  an  exhibition 
of  commercial  generosity,  if  it  took  place,  was  of  itself  suffi- 
cient to  arouse  suspicion,  and  stimulate  inquiry.  But  Stewart, 
in  his  answer,  does  not  pretend  that  he  either  entertained  the 
one,  or  instituted  the  other;  although  no  motive,  he  admits. 
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existed — none,  at  all  events,  is  even  suggested — for  making,  in 
effect,  in  a  mere  bargain  and  sale  transaction,  a  present,  by  the 
one  house  to  the  other,  of  about  nine  hundred  or  a  thousand 
dollars. 

That  Ogden  &  Co.  paid  eight  cents  a  pound  for  the  cotton, 
is  not  disputed;  that  their  purchase  was  simultaneous  with 
their  agreement  with  the  defendants,  is  also  not  disputed ;  and 
there  is  no  pretence  that  anything  had  occurred  to  induce  them 
to  suppose  that  they  had  purchased  an  inferior  article,  the  loss 
on  which  they  wished,  in  part  at  least,  to  throw  on  others. 

Again  :  Is  it  at  all  probable  that  Stewart  could  have  believed 
that  Miller,  the  owner  of  the  cotton,  had  sold  Ogden  &  Co.,  for 
eight  cents  a  pound,  a  quality  or  grade  of  the  article  then  worth, 
in  the  market,  nine  and  a  half." 

The  whole  story,  testing  it  by  the  most  ordinary  rules  of 
commercial  dealing,  is  obviously  an  afterthought,  to  which  the 
result  of  the  adventure,  and  not  the  adventure  itself,  has  given 
birth.  Had  there  been  a  profit,  instead  of  a  loss,  nothing  would 
have  been  heard  of  the  alleged  condition.  It  was  the  condition 
of  things  in  Liverpool,  and  not  the  condition  of  the  contract, 
that  has  led  to  this  litigation.  Falling  markets,  whether  in 
real  estate,  or  in  the  produce  of  real  estate,  are  great  breeders 
of  litigation,  opening  the  eyes  of  men  to  wrongs  which  their 
ordinary  vision  would  never  have  discovered,  and  imparting  to 
by-gone  incidents  a  sort  of  retrospective  coloring  more  in  ac- 
cordance with  the  wishes  of  the  observer,  than  with  the  actual 
features  of  the  object. 

On  a  review  of  the  whole  evidence,  including  that  derived 
from  the  pleadings  themselves,  and  even  without  the  aid  of 
Wright's  testimony,  my  conclusion  is,  as  a  matter  of  fact,  that 
the  defendants  did  make  the  agreement  alleged  in  the  plaintiff's 
bill,  and  that  no  such  condition  was  attached  to  it  as  is  now 
pretended. 

The  defendant,  Stewart,  next  insists,  that  such  agreements, 
unless  in  writing — and  this  was  unwritten — are  void  by  the 
statute  of  frauds,  and  cannot  be  enforced  by  the  court. 

It  would  be  sufficient,  perhaps,  to  say  of  this  objection,  that 
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it  is  not  set  up  in  the  answer.  A  party  who  would  avail  him- 
self of  the  statute  of  frauds,  it  is  laid  down,  must  specially  in- 
sist on  it  in  pleading,  or  be  deemed  to  have  waived  the  benefit 
of  its  provisions.  (Story,  590 ;  Cooper,  256 ;  2  Paige,  177.) 
Instead  of  doing  this,  the  defendant  merely  alleges  that  the 
agreement  was  conditional.  He  joins  issue,  not  upon  its  being 
written  or  not  written,  but  upon  its  terms.  He  thereby  virtu- 
ally admits  that,  if  made  as  set  up  by  the  plaintiffs,  he  is  bound 
and  is  willing  to  abide  by  its  consequences.  Such  an  admission 
once  made,  even  by  implication,  ought  not,  in  favor  of  a  tech- 
nical defence,  to  be  allowed  to  be  withdrawn,  especially  in  a 
case  where  the  court  is  fully  satisfied  with  the  evidence. 

Had  the  objection,  however,  been  distinctly  taken,  and  relied 
on  in  the  pleadings,  it  would  not,  I  conceive,  have  been  of  any 
avail.  The  statute  says,  that  every  contract  for  the  sale  of 
goods,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  un- 
less there  be  a  note  or  memorandum  in  writing,  or  a  part  de- 
livery, or  part  payment.  Now  the  defendant,  in  his  answer, 
says,  that  when  the  arrangement  in  question  was  entered  into, 
the  adventure  was  spoken  of  as  a  shipment  which  Ogden  & 
Co.  "  were  about  to  make."  The  cotton,  therefore,  we  may 
presume,  was  not  on  board  the  vessel  at  that  time,  but  was  de- 
livered subsequently ;  and  when  the  captain,  in  the  language 
of  the  act,  "  accepted  and  received  the  goods,"  he  did  so  under 
the  contract,  and  as  the  agent  of  the  shippers.  As  matters 
then  stood,  the  shippers  were  the  plaintiffs  and  defendants 
jointly.  The  delivery  consequently  was  as  much  to  the  de- 
fendants as  to  the  plaintiffs;  and  it  was  a  delivery,  moreover, 
not  of  "  part "  merely,  which  is  all  the  statute  requires,  but  of 
the  whole  number  of  bales  sold.  It  was  a  delivery  recognized 
by  all  parties,  and  repudiated  by  none  till  long  after  it  was 
made,  and  after  the  loss  was  known. 

But,  in  a  contract  of  partnership,  neither  writing  nor  delivery, 
except  implied  delivery,  is  necessary.  It  is  not  "  a  contract  of 
sale  "  within  the  meaning  of  the  act.  (2  Barb.  Ch.  R.  336.) 
An  undivided  interest,  it  is  true,  passes  from  the  one  partner  to 
the  other ;  but,  being  tenants  in  common,  delivery  to  one,  and 
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possession  by  one,  are  delivery  to,  and  possession  by,  both. 
In  the  nature  of  things,  therefore,  the  statute  cannot  apply — or 
if  it  do  apply,  its  terms,  in  every  case,  are,  ipso  facto,  fulfilled, 
there  being,  in  every  case,  necessarily  a  "  delivery,"  or  rather, 
an  "  acceptance,"  which  is  the  language  of  the  act,  by  force  of 
the  contract  itself.  And  this  result,  it  is  obvious,  follows  as  much 
in  the  case  of  a  special  as  in  the  case  of  a  general  partnership. 

A.,  individually,  sells  to  A.  and  B.  jointly,  and  accepts 
for  the  firm  of  A.  and  B.,  as  the  agent  of  both.  A.  is  thus 
both  vendor  and  vendee.  Every  contract  of  partnership,  as 
soon  as  formed,  implies  a  power  of  attorney,  or  agency,  from 
the  firm  to  each  member,  to  act  for  and  represent  the  whole. 
Now,  an  agency,  even  for  the  sale  of  real  estate,  may  lawfully — 
I  will  not  say,  wisely — be  created  without  writing.  No  wri- 
ting, therefore,  was  necessary  to  enable  Ogden  &  Co.,  or  the 
captain  of  the  ship^  or  the  consignees  abroad,  to  bind  Stewart 
&  Co.  A  mere  parol  authority,  it  is  true,  should  be  clearly 
made  out — and,  in  this  instance,  I  think  it  has  been.  Not  a 
doubt  rests  on  my  mind,  that  Ogden  &  Co.  were  authorized  to 
ship,  and,  as  the  invoice  expressed  it,  did  ship  these  "  285 
bales  of  cotton, .for  sale  on  account  of  sundries /"  that  those 
sundries  were  Ogden  &  Co.  and  the  defendants,  in  equal  undi- 
vided shares ;  and  that,  being  entitled,  had  there  been  any,  to 
participate  equally  in  the  profit,  the  defendants  are  in  equity 
bound  to  contribute  equally  to  make  uo  the  loss  of  the  ad- 
venture. 

For  greater  clearness,  I  will  restate  my  conclusions  in  the 
form  of  distinct  and  separate  propositions. 

1st.  That  Stewart  &  Wright  did,  in  fact,  and  without  any 
false  or  fraudulent  inducement,  agree  to  become  jointly  inter- 
terested,  as  partners,  in  the  shipment  in  question. 

2d.  That  such  contracts  of  partnership,  although  the  subject 
of  the  adventure  may  be  over  fifty  dollars  in  value,  are  legally 
binding,  whether  reduced  to  writing  or  not. 

3d.  That,  if  within  the  statute  of  frauds,  they  are  also  within 
its  exception,  validating  the  bargain,  if  "  the  buyer  shall  accept 
and  receive  part  of  such  goods." 
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4th.  That  the  seller  in  such  case,  being  himself  also  a  joint 
buyer,  his  acceptance,  which  is  a  necessary  incident  of  the  con- 
tract, is  the  acceptance  of  both. 

5th.  That,  at  all  events,  the  contract  in  this  case  having  been 
made  while  the  article  was  still  in  Miller's  hands,  his  delivery 
of  the  cotton  to  the  captain  on  board  the  Sterling,  and  its  ac- 
ceptance by  the  latter  on  behalf  of  the  shippers,  was,  in  legal 
effect,  the  act  of  all  the  partners,  by  their  lawfully  authorized 
agents,  and  tantamount  in  all  respects  to  a  "  receipt  and  ac- 
ceptance of  the  goods  "  by  the  principals :  thus,  as  a  necessary 
consequence,  and  by  the  very  terms  of  the  statute,  superceding 
the  requirement  of  a  "  note  or  memorandum  in  writing,  sub- 
scribed by  the  parties,"  and  rendering  the  contract  binding 
upon  them  without  that  usually  indispensable,  and  always  ad- 
visable, formality. 

As  the  plaintiffs  have  released  the  defendant,  Wright,  no 
decree  can  be  made  against  him.  But  that  release,  since  the 
act  of  April,  1838,  does  not  impair  the  plaintiffs'  remedies  as 
against  the  other  joint  debtor,  nor  the  right  of  the  latter,  after 
paying  the  claim,  to  call  on  the  discharged  partner  for  his 
rateable  portion. 

Judgment  must,  therefore,  be  entered  for  the  plaintiff,  against 
the  defendant,  Stewart,  for  the  $879.22,  with  interest  and  costs. 


COURT  OF  APPEALS. 
SPENCER  COLE  agt.  JAMES  JESSUP,  impleaded,  &c. 

Any  officer  or  agent  of  a  bank,  or  any  private  citizen,  may,  if  authorized  by  the 
holder,  demand  payment  of  a  note,  and  give  notice  of  its  non-payment,  with 
the  same  effect  as  if  done  by  a.  notary.  And  where  a  note  is  payable  at  the 
bank,  the  possession  of  it  by  a  teller  or  other  clerk  of  the  bank,  not  a  notary, 
is  sufficient  evidence  of  his  authority  to  make  the  demand  aad  give  the  notice. 
(IS  John.  230.) 

Where  the  teller  of  a  bank  testified  (hat  he  made  the  entries  and  memoranda  in 
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a  book,  on  a  certain  day,  of  the  presentment  of  a  note  payable  at  the  bank, 
and  gave  notice  of  non-payment,  as  the  clerk  of  his  brother,  who  was  a  notary 
public;  that  he  had  kept  a  memorandum  of  notes  protested  in  a  book  kept  for 
the  purpose ;  that  his  brother  made  none  of  the  entries  himself,  but  the  mem- 
orandum book  was  kept  exclusively  by  the  witness — his  brother  furnishing 
him  with  notarial  certificates,  signed  in  blank,  which  the  witness  filled  up  as 
occasion  required;  that  he  was  in  the  daily  habit  of  protesting  notes;  that  it 
was  his  usual  practice  to  make  the  entries  in  the  memorandum  book  the  same 
dqy  that  he  delivered  the  notices ;  that  he  had  no  recollection  of  making  the 
entries  in  this  case ;  but  that  he  knew  they  would  not  have  been  made  if  he 
had  not  done  the  acts  there  stated ;  that  he  was  positive,  from  the  memoran- 
dum, as  to  such  acts, 

Held,  that  this  evidence  was  properly  admitted  on  the  trial,  to  prove  the  protest 
of  the  note  upon  which  the  action  was  brought.  The  official  character  of 
the  notary  had  nothing  to  do  with  its  receptidn.  It  was  not  a  case  where,  in 
order  to  make  the  certificate  of  the  notary  evidence  perse,  under  the  statute, 
of  the  facts  stated  in  it,  it  were  necessary  to  show  that  the^  notary  performed 
the  duties  in  person,  as  decided  in  Onondaga  County  Bank  agt.  Bates, 
(3  Hill,  53.) 

If  a  plaintiff  puts  in  two  distinct  and  separate  replications  to  the  plea  of  the  stat- 
ute of  limitations,  and  is  successful  upon  eilher,  the  defence  set  up  in  the 
plea  is  overthrown.  One  sufficient  answer  to  a  single  pleading  is  enough. 

Although  the  statute  of  limitations,  as  enacted  in  the  Revised  Statutes,  (2  R.  S. 
297,)  has  been  repealed,  it  is  substantially  re-enacted  in  the  Code.  (§  100.) 

The  provision  in  the  Revised  Statutes  is  as  follows  : — "  If,  at  the  time  when  any 
cause  of  action,  specified  in  this  article,  shall  accrue  against  any  person,  he 
shall  be  out  of  this  state,  such  action  may  be  commenced  within  the  times 
herein  respectively  limited  after  the  return  of  such  person  into  this  state  :  and 
if,  after  such  cause  of  action  shall  have  accrued,  such  person  shall  depart  from 

•  and  reside  out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  such  action."  (§  27.) 

The  question  is,  Is  an  allegation  by  a  defendant,  that  the  defendant  "  returned 
publicly  to  this  state,"  sufficient?  Or  must  he  go  further,  and  allege  that  the 
return  was  so  public,  and  under  such  circumstances,  as  to  give  the  creditor  an 
opportunity,  by  the  use  of  ordinary  diligence  and  due  means,  to  have  com- 
menced his  suit?  (10  John.  464.) 

Held,  that  an  allegation,  substantially  in  the  language  of  the  statute,  that  he 
"  returned  publicly  to  this  state,"  was  sufficient — adopting  the  reasoning  upon 
this  point  contained  in  the  decision  of  the  case  of  Ford  agt.  Babcock,  (2  Sand. 
S.  C.  R.  518.)  [This  decision,  therefore,  overrules  the  case  of  Fowler  agt. 
Hunt,  ]  0  John.  464 ;  and  this  case,  as  reported  in  2  Barb.  309,  uvon  this 
quest  io7i.~\ 

Hvltl,  that  the  latter  branch  of  section  27,  of  the  statute,  way  be  applicable  to 
cases  where  the  debtor  resides  out  of  the  state  at  the  time  when  the  cause  of 
action  accrued.  (Approving  of  the  decision  in  the  case  of  Didier  agt.  Daoi- 
son,2£arb.  Ch.  R.  477;  and  Ford  agt.  Babcock,  supra,  upon  this  point ,  and 
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overruling  the  ease  of  Randall  agt.  IVilkins,  4  Denio,  577;  and  this  eate, 
tvpra.) 

Also  held,  that  under  the  said  latter  branch  of  section  27,  in  cases  to  which  that 
branch  of  the  section  applies,  the  aggregate  of  the  successive  absences,  and 
not  the  first  absence  only,  is  to  be  deducted  from  the  time  in  which  the  statute 
runs.  (Approving  of  the  decision  in  the  eases  of  Didier  agt.  Davison,  and 
Ford  agt.  Babcock,  supra,  and  Burroughs  agt.  Bloomer,  5  Denio,  532,  upon 
this  point ;  and  overruling  the  case  of  Dorr  agt.  Swartwout,  5  JV.  Y.  Le- 
gal Observer,  172,  and  this  ease,  supra.) 

December  Term,  1854. 

THIS  action  was  commenced  prior  to  the  enactment  of  the 
Code  of  Procedure.-  It  was  brought  against  the  defendant  as 
the  endorser  of  a  promissory  note  for  $808.71,  made  by  one 
Schriver,  payable  at  the  Ogdensburgh  Bank  six  months  after 
date,  and  dated  September  20th,  1834. 

The  defendant,  Jessup,  pleaded,  first,  the  general  issue,  and 
secondly,  the  statute  of  limitations.  The  material  portion  of 
the  latter  plea  was-  in  these  words,  viz. :  "  That  the  said  seve- 
ral supposed  causes  of  action  in  the  said  declaration  mentioned, 
if  any  such  there  were,  or  still  are,  did  not,  nor  did  any  or  either 
of  them,  accrue  to  the  said  plaintiff  at  any  time  within  six  years^ 
next  before  the  exhibiting  of  the  bill  of  the  said  plaintiff." 

To  this  plea  of  the  statute  of  limitations,  the  plaintiff,  by 
special  leave  of  the  court,  put  in  two  replications,  viz. : 

1.  That,  at  the  time  when  the  causes  of  action  accrued,  the 
said  Jessup  "was  out  of  the  state  of  New-York,  to  wit,  at 
Brockville,  in  the  province  of  Canada,  to  wit,  on  the  23d  day 
of  March,  1835,  and  did  not  return  into  this  state  until  the  first 
day  of  January,  1840,"  and  that  the  action  was  commenced 
within  six  years  next  after  such  return. 

2.  That  after  the  said  causes  of  action  accrued,  to  wit :  on 
the  first  day  of  May,  1835,  the  said  Jessup  departed  from  and 
resided  out  of  the  state,  and  continued  so  to  reside  for  the  space 
of  five  years  next  after  the  said  1st  of  May,  1835,  and  that  the 
suit  was  commenced  within  eleven  years  next  after  the  causes 
of  action  accrued. 

Upon  the  first  of  these  replications  the  defendant  took  issue. 
To  the  second  he  rejoined :  That,  after  the  departure  in  that 
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replication  alleged,  to  wit,  on  the  first  day  of  May,  1837,  he, 
the  said  Jessup,  "  returned  publicly  to  this  state,"  and  that  the 
action  was  not  brought  within  six  years  next  after  such  return. 

To  this  the  plaintiff  sur-rejoined,  that  after  the  return  in  the 
rejoinder  alleged,  to  wit,  on  the  same  day,  the  said  Jessup 
again  departed  from,  and  resided  out  of  this  state,  and  continued 
absent  from,  and  residing  out  of  the  state,  to  wit,- in  Canada,  for 
the  space  of  four  years,  and  that  the  suit  was  commenced  within 
six  years  next  after  the  causes  of  action  accrued,  exclusive  of  the 
time  the  said  Jessup  was  absent  from  and  residing  out  of  the  state. 

The  rebutter  alleged,  in  substance,  that  the  said  Jessup,  at 
the  time  the  causes  of  action  accrued,  and  at  the  time  of  his 
first  return  as  alleged,  resided  out  of  the  state,  and  continued  so 
to  reside  until  the  first  day  of  September,  1837,  when  he  again 
"  returned  publicly  to  this  state,"  and  that  the  action  was  not 
brought  within  six  years  next  after  the  last  mentioned  return. 

The  plaintiff  demurred  to  the  rebutter,  assigning  for  causes, 

1.  That  it  did  not  deny  the  absence  of  Jessup  as  alleged ; 
nor  that  the  suit  was  commenced  within  six  years  next  after 
the  causes  of  action  accrued,  exclusive  of  the  time  of  such  ab- 
sence ;  and, 

2.  That  the  allegation,  that  Jessup  had  "  returned  publicly  " 
to  the  state,  without  averring  that  he  resided,  or  remained,  a 
certain  length  of  time,  is  immaterial  and  insufficient. 

Upon  this  demurrer  the  supreme  court  gave  judgment  for  the 
plaintiff — holding  all  the  pleadings,  after  the  replication,  to  be 
bad  in  substance. 

The  issue  in  fact,  joined  upon  the  first  replication  to  the 
plea  of  the  statute  of  limitations,  then  came  on  to  be  tried  ;  and, 
upon  the  trial,  the  execution  of  the  note  by  Schriver,  the  maker, 
and  its  endorsement  by  the  defendant,  Jessup,  was  duly  proved. 

To  prove  presentment,  demand,  and  notice  of  non-payment, 
the  plaintiff  then  called  John  D.  Judson  as  a  witness,  who  tes- 
tified, that  in  March,  1835,  he  was  teller  in  the  Ogdensburgh 
Bank ;  that  he  recognized  the  note  in  question  as  one  that  had 
been  in  the  bank,  by  certain  marks  upon  its  back ;  that  he  had 
himself  presented  the  note  for  payment  on  the  23d  March,  1835; 
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and,  there  being  no  funds  of  the  maker  in  the  bank,  he  had,  on 
that  day,  mailed  a  notice  of  non-payment,  addressed  to  the  de- 
fandant,  Jessup,  at  his  place  of  residence  in  Canada. 

Upon  cross -examination,  the  witness  stated,  that  he  had  no 
recollection  of  the  facts,  aside  from  certain  books  and  papers 
which  he  had  examined ;  and  that,  after  such  examination,  he 
could  not  say  that  he  had  any  remembrance  of  the  facts.  He 
then  stated  that  he  had  made  the  entries  and  memoranda  to 
which  he  referred,  as  the  clerk  of  his  brother,  David  C.  Jud- 
son,  who  was  a  notary  public ;  that  he  had  kept  a  memoran- 
dum of  notes  protested  in  a  book  kept  for  the  purpose ;  that 
his  brother  had  made  none  of  the  entries  himself,  but  the  mem- 
orandum book  was  kept  exclusively  by  the  witness  :  his  brother 
furnishing  him  with  notarial  certificates  signed  in  blank,  which 
the  witness  filled  up  as  occasion  required. 

The  witness  further  testified,  that  he  was  in  the  daily  habit 
of  protesting  notes ;  that  it  was  his  usual  practice  to  make  the 
entries  in  the  memorandum  book  the  same  .day  that  he  delivered 
the  notices ;  that  he  had  no  recollection  of  making  the  entries 
in  this  case  ;  but  that  he  knew  they  would  not  have  been  made 
if  he  had  not  done  the  acts  stated  in  the  memorandum  ;  and  he 
testified  positively  to  those  acts,  basing  his  testimony  entirely 
upon  the  memorandum.  It  appeared  that  David  C.  Judson 
was  living  at  the  time  of  the  trial. 

This  proof  having  been  given,  the  counsel  for  the  plaintiff 
requested  the  witness  to  read  the  entries  to  the  jury,  which  was 
objected  to  by  the  defendant's  counsel,  but  permitted  by  the 
court,  as  showing  the  grounds  upon  which  the  witness  based 
his  testimony. 

To  this  decision  the  counsel  for  the  defendant  excepted. 
The  jury,  under  the  charge  of  the  court,  found  a  verdict  for  the 
plaintiff  of  $1,614.89 — the  amount  of  the  note,  and  interest. 

A  bill  of  exceptions  was  tendered  and  signed,  upon  which  a 
motion  was  made  in  the  supreme  court,  at  general  term,  for  a 
new  trial,  which  was  denied ;  and  thereupon  a  judgment  was 
entered  for  the  plaintiff  for  the  amount  found  by  the  jury,  and 
costs. 
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From  this  judgment  the  defendant  appealed  to  this  court. 

N.  HILL,  jr.,  for  appellant. 
JOSHUA  A.  SPENCER,  for  respondent. 

• 
By  the  court — SELDEN,  J.     The  record  in  this  case  presents 

two  main  questions :  one  upon  the  exception  to  the  decision 
of  the  judge,  permitting  the  entries  made  in  the  memorandum- 
book  kept  by  the  witness,  Judson,  to  be  read  in  evidence  to  the 
jury  ;  the  other  upon  the  demurrer  to  the  rebutter. 

In  regard  to  the  point  raised  upon  the  bill  of  exceptions,  it 
is  to  be  observed,  that  the  official  character  of  the  notary  had 
nothing  whatever  to  do  with  the  reception  of  the  evidence. 
The  circumstance  that  the  witness,  Judson,  professed  to  act,  in 
presenting  the  note  for  payment,  and  in  giving  notice  to  the 
endorsers,  as  the  clerk  of  his  brother,  the  notary,  neither  added 
to  or  detracted  from  the  force  of  his  acts.  Any  officer  or  agent 
of  a  bank,  or  any  private  citizen,  may,  if  authorized  by  the 
holder,  demand  payment  of  a  note,  and  give  notice  of  its  non- 
payment, with  the  same  effect  as  if  done  by  a  notary.  The 
note  in  this  case  was  payable  at  the  Ogdensburgh  Bank,  of 
which  the  witness  was  teller ;  and  the  possession  of  the  note 
by  him  was  sufficient  evidence  of  his  authority  to  make  the  de- 
mand and  give  the  notice.  (Bank  of  Utica  agt.  Smith,  18  John. 
R.  230.) 

The  memorandum  in  question  was  offered,  in  connection 
with  the  oral  testimony,  as  evidence,  not  that  the  notary  had 
performed  the  service,  but  that  it  had  been  done  by  the  wit- 
ness. The  entries  were  made,  by  the  witness  himself,  at  about 
the  time  the  acts  were  done,  and  in  the  usual  course  of  his 
employment  as  clerk.  The  original  entries  were  produced, 
and  were  fully  verified  by  the  witness,  who  testified,  that  he 
knew  they  would  not  have  been  made,  if  he  had  not  done  the 
acts.  This  brings  the  case  clearly  within  the  rule  established 
in  the  cases  of  Merrill  agt.  The  Ithaca  and  Owego  Railroad  Co., 
(16  Wend.  586,)  and  Bank  of  Monroe  agt.  Culver,  (2  Hill,  531,) 
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unless  the  objection  urged  by  the  defendant's  counsel  is  well 
founded. 

He  insists  that  the  entries  in  this  case  are  not  mere  business 
entries,  made  by  a  clerk  or  agent  in  the  performance  of  his 
ordinary  duties;  but  that  they  purport  to  be  made  by  a  public 
officer,  clothed  by  law  with  certain  powers,  whose  written 
memoranda  are,  under  certain  conditions,  made  evidence  of  his 
official  acts ;  and  cites  the  case  of  The.  Onondaga  County  Bank 
agt.  Bates,  (3  Hill,  53,)  and  the  authorities  there  referred  to,  as 
showing  that  a  notary  cannot  delegate  his  powers  to  a  clerk  or 
deputy ;  and  that  the  attempt  to  do  so  is  censurable :  from 
which  he  argues,  that  the  entries  in  this  case  are  to  be  regarded 
as  made  in  violation  of  law,  and  not  in  the  ordinary  course  of 
business ;  and  that  this  illegal  taint  strips  them  of  the  credit 
which  attaches  to  such  as  are  legitimately  made. 

This  argument,  however,  is  based  upon  a  misapprehension 
of  the  scope  of  the  authorities  referred  to.  The  case  of  The 
Onondaga  County  Bank  agt.  Bates  simply  decides,  that  in  order 
to  make  the  certificate  of  a  notary  evidence  per  se,  under  the 
statute,  of  the  facts  stated  in  it,  it  is  necessary  that  he  should 
perform  the  duties  in  person  ;  and  that  if  he  employs  an  agent 
for  the  purpose,  his  acts  are  deprived  of  their  official  character, 
and  become  subject  to  the  ordinary  rules  of  evidence. 

The  English  authorities  cited,  simply  condemn  the  employ- 
ment of  a  clerk  to  perform  those  duties  to  which  the  official 
character  of  the  notary  is  essential :  such  as  the  protesting  of  a 
foreign  bill  of  exchange ;  but  contain  no  intimation  against  the 
performance,  through  an  agent,  of  acts  which  may  properly  be 
done  by  any  private  citizen. 

As  it  is  entirely  immaterial  to  the  validity  of  the  acts  them- 
selves in  this  case,  whether  they  were  performed  by  the  wit- 
ness as  the  clerk  of  the  notary,  as  the  agent  of  the  bank,  or  as 
a  private  individual ;  so,  I  apprehend,  is  it  unimportant  to  the 
credit  of  the  entry  whether  it  was  made  in  the  books  of  the 
notary,  in  those  of  the  bank,  or  in  the  private  memorandum- 
book  of  the  witness.  There  can  be  no  doubt,  therefore,  that 
the  memorandum  in  this  case  was  properly  received  in  evi- 
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dence,  and  that  the  decision  of  the  supreme  court  upon  the  bill 
of  exceptions  was  right. 

This  conclusion  is  decisive  of  the  case.  The  plaintiff  hav- 
ing, by  leave  of  the  court,  put  in  two  distinct  and  separate 
replications  to  the  plea  of  the  statute  of  limitations,  if  he  is 
successful  upon  either,  the  defence  set  up  in  the  plea  is  over- 
throwji. 

The  verdict,  therefore,  upon  the  issue  joined  upon  the  first 
replication  being  sustained,  it  follows  that  the  judgment  must 
be  affirmed,  whatever  disposition  may  be  made  of  the  demurrer. 
This  consequence  is  resisted  by  the  defendant's  counsel,  but  it 
admits  of  no  doubt  whatever.  One  sufficient  answer  to  a  single 
pleading  is  enough.  If  the  second  replication  were  stricken 
out  entirely,  or  adjudged  frivolous,  it  could  not  affect  the  first. 
The  plaintiff  would  still  be  entitled  to  judgment  upon  his  ver- 
dict, sustaining  that  replication. 

It  is  not  indispensable,  therefore,  to  the  disposition  of  the 
case,  that  this  court  should  pass  at  all  upon  the  issue  of  law. 
But,  as  this  issue  presents  questions  of  some  moment  as  to  the 
construction  of  the  statute  of  limitations,  in  regard  to  which  the 
decisions  are  conflicting,  it  seems  expedient,  since  these  ques- 
tions are  directly  involved  in  the  case,  that  this  court  should 
express  its  opinion  upon  them.  Although  the  statute  upon 
which  the  questions  arise  has  been  repealed,  it  is  substantially 
re-enacted  in  the  Code.  (§  100.) 

The  principal  questions  presented  by  the  demurrer,  in  this 
case,  arise  upon  the  defendant's  rebutter,  although  the  previous 
pleadings  on  both  sides  are  assailed.  The  rebutter  is  alleged 
to  be  bad  for  two  reasons : 

1.  Because  it  does  not  show  that  the  defendant  returned  to 
this  state  under  such  circumstances  that  the  creditor  might,  with 
due  diligence,  have  commenced  his  suit :  and, 

2.  Because  it  in  no  way  answers  the  material  allegation  in 
the  sur-rejoinder,  that  the  suit  was  commenced  within  six  years 
next  after  the  causes  of  action  accrued,  exclusive  of  the  time 
of  the  defendant's  absence  from,  and  residence,  out  of,  the  state  ; 
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but  tenders  an  issue  as  to  the  return  of  the  defendant  within 
the  state,  which  is  wholly  immaterial. 

The  provision  of  the  statute,  with  reference  to  which  the 
pleading  in  question  was  framed,  and  upon  which  the  questions 
upon  the  demurrer  depend,  is  as  follows  : — 

"  If,  at  the  time  when  any  cause  of  action  specified  in  this 
article  shall  accrue  against  any  person,  he  shall  be  out  of.  this 
state,  such  action  may  be  commenced  within  the  times  herein 
respectively  limited,  after  the  return  of  such  person  into  this 
state ;  and  if,  after  such  cause  of  action  shall  have  accrued, 
such  person  shall  depart  from  and  reside  out  of  this  state,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  such  action." 
(2  R.  S.  297,  §  27.) 

The  first  branch  of  this  section  is  taken  from  our  statute  of 
limitations  in  force  prior  to  the  revision  of  1830.  (1  R.  L.  of 
1813,  186,  §  5.) 

Under  this  provision  of  the  former  statute  it  was  held,  that 
the  return  of  an  absent  debtor  into  the  state,  in  order  to  come 
within  the  terms  of  the  act,  and  to  cause  the  limitation  of  the 
time  for  commencing  the  action  to  begin  to  run,  must  be  so 
"public,  and  under  such  circumstances,  as  to  give  the  creditor 
an  opportunity,  by  the  use  of  ordinary  diligence,  and  due  means, 
of  arresting  the  debtor."  (Fowler  agt.  Hunt,  10  John.  464.) 

The  allegation  here  is,  that  the  defendant  "  returned  publicly 
to  this  state."  It  is  insisted  by  the  plaintiff  that  this  is  not 
enough ;  but  that  the  defendant  should  have  gone  further,  and 
alleged  the  circumstances  necessary  to  bring  the  case  within 
the  decision  in  Fowler  agt.  Hunt.  The  supreme  court  so  de- 
cided, and  held  the  rebutter  to  be  bad  for  this  reason. 

The  superior  court  in  the  city  of  New-York,  in  the  case  of 
Ford  agt.  Babcork,  (2  Sandf.  S.  C.  R.  518,)  has  decided  directly 
the  reverse.  The  decision  of  the  supreme  court  in  this  case, 
which  is  reported  in  2  Barbour^s  S.  C.  R.  309,  was  referred  to 
and  considered  by  the  superior  court  in  deciding  the  case  of 
Ford  agt.  Babcocfc.  The  reasoning  of  Judge  DUER,  in  the  lat- 
ter case,  upon  this  point,  seems  to  me  conclusive,  and  I  there- 
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fore  adopt  it.  His  argument  is  substantially  this  :  That  when- 
ever a  statute  gives  a  feause  of  action  or  defence,  it  is  sufficient, 
in  declaring  upon  or  pleading  the  statute,  to  follow  the  words 
of  the  act ;  and  that  where  the  courts,  in  construing  a  statute, 
have  put  an  interpretation  upon  it  which  differs  from,  or  ex- 
tends and  enlarges  the  literal  import  of  its  language,  they  will, 
of  course,  be  bound  to  give  the  same  interpretation  to  the  same 
words,  when  used  in  a  declaration  or  plea  founded  upon  the 
statute. 

And  again  :  That  it  having  been  held  in  several  cases,  viz., 
Fair  agt.  Roberdean,  (3  Cranch,  174,)  Fowler  agt.  Hunt,  (10 
John.  464,)  White  agt.  Bailey,  (3  Mass.  271,)  and  Little  agt. 
Blunt,  (16  Pick.  369,)  that  when  a  defendant  pleads  a  return 
under  the  statute,  he  is  bound  to  prove  all  the  facts  necessary, 
to  show  the  return  to  have  been  such  as  the  statute  contem- 
plated, although  none  of  these  facts  are  specifically  averred,  it 
follows  that  the  plea  cannot  be  defective  for  the  want  of  such 
averment ;  that  if  the  averment  would  add  nothing  to  the  proof 
which  the  defendant  is  under  obligation  to  produce,  it  cannot 
be  necessary  to  the  validity  of  the  plea. 

The  conclusion  from  this  reasoning  is  inevitable,  that  the 
rebutter  is,  in  this  respect,  sufficient ;  and  that  the  decision  of 
the  supreme  court  upon  this  point  was  erroneous. 

The  next  question  is,  whether  the  rebutter  is  bad,  because  it 
does  not,  in  any  way,  answer  the  allegation  in  the  sur-rejoinder, 
that  the  action  was  commenced  within  six  years  after  the  causes 
of  action  accrued,  exclusive  of  the  time  of  the  defendant's  ab- 
sence from,  and  residence  out  of,  the  state. 

This  question  depends  mainly  upon  the  accuracy  of  the  con- 
struction of  the  statute  upon  which  the  sur-rejoinder  is  based. 
We  shall  have  a  clear  view  of  the  opposite  construction  put 
upon  the  statute  in  question  by  the  defendant  in  the  rejoinder 
and  rebutter  upon  the  one  hand,  and  by  the  plaintiff  in  the  sur- 
rejoinder on  the  other^  if  we  recur  for  a  moment  to  the  series 
of  pleadings  terminating  in  the  demurrer. 

Plea,  that  the  causes  of  action  did  not  accrue  within  six  years 
next  before,  &c. 
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Replication,  that  after  the  causes  of  action  accrued,  to  wit, 
on  the  1st  of  May,  1835,  the  defendant  departed  from,  and  re- 
sided out  of,  Uhe  state  for  the  space  of  five  years;  and  that  the 
action  was  commenced  within  six  years,  &c.,  deducting  the 
time  of  such  absence. 

Rejoinder,  that  after  the  departure  alleged  in  the  replication, 
to  wit,  on  the  1st  of  May,  1837,  the  defendant  publicly  returned 
into  the  state,  and  that  the  action  was  not  commenced  within 
six  years  after  such  return. 

This  rejoinder  assumes,  that  the  latter  branch  of  §  27  (2  R. 
S.  297,)  provides  for  only  a  single  absence ;  and  that,  where  a 
debtor  has  once  left  the  state  after  the  accruing  of  the  causes 
of  action,  and  returned,  the  action  must  be  commenced  within  six 
years  after  such  return,  without  regard  to  any  subsequent  absence. 

Sur-rejoinder,  that  after  the  return  mentioned  in  the  rejoinder, 
to  wit,  on  the  same  day,  the  defendant  again  departed  from  and 
resided  out  of  the  state  for  the  space  of  four  years,  and  that 
the  action  was  commenced  within  six  years  next  after  the 
causes  of  action  accrued,  exclusive  of  the  time  of  the  defend- 
ant's absence,  &c. 

The  sur  rejoinder  is  based  upon  a  construction  of  the  statute 
directly  opposite  to  that  assumed  by  the  rejoinder,  viz.,  that 
the  latter  branch  of  §  27  (2  R.  S.  297,)  provides  for  the  case  of 
successive  absences,  and  that,  when  they  are  repeated,  not 
only  the  first,  but  the  aggregate  of  the  whole  is  to  be  deducted. 

Rebutter,  that  at  the  time  of  the  accruing  of  the  causes  of 
action,  and  at  the  time  of  the  return  mentioned  in  the  surre- 
joinder, the  defendant  resided  out  of  this  state  ;  that  afterwards, 
to  wit,  on  the  1st  of  September,  1837,  he  returned  publicly  into 
the  state,  and  that  the  action  was  not  commenced  within  six 
years  after  such  last  mentioned  return. 

The  allegation  in  the  rebutter,  that  the  defendant  resided  out 
of  the  state  when  the  causes  of  action  accrued,  seems  to  have 
been  intended  to  raise  the  question  whether  the  latter  branch 
of  §  27  applies  at  all  to  such  a  case.  Beyond  this  the  rebutter 
is  a  mere  reiteration  of  the  ground  taken  in  the  rejoinder. 

From  this  brief  review  of  the  pleadings,  it  will  be  seen  that 
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two  questions  are  presented  in  regard  to  the  construction  of 
the  section  of  the  statute  in  question,  viz. :  1.  Whether  the  lat- 
ter branch  of  the  section  can  have  any  application  to  a  case 
where  the  debtor  resides  out  of  the  state  at  the  time  when  the 
cause  of  action  accrued ;  and,  2.  In  a  case  to  which  this  branch 
of  the  section  does  apply,  whether  the  aggregate  of  successive 
absences,  or  only  the  first  absence,  is  to  be  deducted. 

Both  these  questions  have  been  presented  to  the  courts  upon 
several  occasions,  and  the  decisions  upon  them  are  irreconcila- 
bly conflicting.  The  first  arose  in  the  case  of  Randall  agt.  Wil- 
kins, (4  Demo,  577.)  The  court  in  that  case  held,  that  where 
the  debtor  resided  out  of  the  state  when  the  cause  of  action 
accrued,  the  statute  would  commence  running  whenever  he 
should  come,  openly  and  publicly  into  the  state,  so  that  the 
creditor,  by  the  exercise  of  ordinary  diligence,  might  cause 
process  to  be  served  upon  him,  and  that  having  once  com- 
menced, it  would  continue  to  run,  although  the  debtor  should 
immediately  leave  the  state,  and  continue  abroad  until  the 
limitation  had  expired. 

The  view  taken  by  the  court  in  this  case  seems  to  have  been, 
that  the  first  and  second  brr.nch.es  of  §  27  were  intended  to 
provide  for  entirely  distinct  classes  of  cases,  the  first  being 
intended  as  a  re-enactment,  without  modification,  of  that  por- 
tion of  the  former  statute  from  which  it  was  copied ;  and  the 
second  designed  to  be  limited  to  cases  where  the  debtor  is 
within  the  state  when  the  cause  of  action  accrued. 

But  this  case  stands  not  only  wholly  unsupported  in  this  view 
of  the  statute,  but  directly  opposed  to  the  other  cases  in  which 
the  question  has  arisen.  In  Didier  agt.  Davison,  (2  Bar.  Ch.  R. 
477,)  Chancellor  WALWORTH  puts  a  construction  upon  this  sec- 
tion entirely  adverse  to  that  adopted  in  Randall  agt.  Wilkins. 
It  is  true,  that  the  point  does  not  appear  to  have  been  seriously 
contested  in  that  case ;  but  in  the  case  of  Ford  agt.  Babcock, 
(2  Sandf.  S.  C.  R.  518,)  the  subject  was  very  fully  considered; 
and  it  is,  I  think,  there  conclusively  shown,  that  the  construc- 
tion adopted  in  Randall  agt.  Wilkins  is  irreconcileable  with 
either  the  letter  or  the  spirit  of  the  statute.  So  far,  therefore, 
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as  the  validity  of  the  rebutter  rests  upon  that  construction,  it 
must  be  held  to  be  defective  and  bad. 

The  only  remaining  question  is,  whether  successive  absences 
can  be  accumulated,  and  the  aggregate  deducted  under  the  lat- 
ter branch  of  §  27,  in  cases  to  which  that  branch  of  the  section 
applies.  There  is  but  a  solitary  decision,  aside  from  that  of 
the  supreme  court  in  this  case,  upholding  the  negative  of  this 
question,  viz.,  that  of  Mr.  Justice  NELSON  in  the  case  of  Dorr 
agt.  Swartwout)  (5  JV".  F.  Legal  Observer,  172.)  This  was  the 
only  authority  cited  by  the  supreme  court  to  sustain  the  view 
taken  by  the  statute  in  this  case.  But  the  case  of  Dorr  agt. 
Swartwout  is  in  direct  conflict,  not  only  with  the  opinion  of 
Chancellor  WALWORTH,  in  the  case  of  Didier  agt.  Davison, 
supra,  and  with  that  of  the  superior  court  of  New- York  in 
the  case  of  Ford  agt.  Babcock,  but  also  with  that  of  the  late 
supreme  court  in  the  case  of  Burroughs  agt.  Bloomer,  (5  De- 
mo, 532.) 

In  the  last  two  of  these  cases,  the  case  of  Dorr  agt.  Swart- 
wout is  expressly  referred  to  and  disapproved  ;  and  in  the  case 
of  Ford  agt.  Babcock,  its  construction  of  the  statute  is,  I  think, 
successfully  overthrown  by  a  process  of  cogent  reasoning  drawn 
from  a  review  of  the  evils  which  existed  under  the  former  law, 
and  the  apparent  design  and  object  of  the  new  provision.  I 
have  no  hesitation,  therefore,  in  adopting  the  construction,  in 
this  respect,  given  to  the  statute  in  the  three  cases  last  referred 
to,  rather  than  that  adopted  in  Dorr  agt.  Swartwout. 

It  follows  from  this  that  the  sur-rejoinder  is  good,  the  rebutter 
bad,  and  that  the  plaintiff  is  entitled  to  judgment  upon  the  de- 
murrer. The  supreme  court  held  the  sur-rejoinder  to  be  bad  as 
well  as  the  rebutter;  but,  as  it  also  held  the  rejoinder  bad,  its 
conclusion,  although  resting  upon  an  entirely  different  view  of 
the  statute,  was  the  same  as  that  here  arrived  at. 

Judgment  of  the  supreme  court  affirmed. 


TOMPKINS  agt.  ACER. 

ISAAC  S.  SMITH,       [L.  s.J 
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SUPREME  COURT. 
HENRY  W.  DOLSEN  and  another  agt.  ALPHONSO  F.  ARNOLD. 

An  allegation,  by  a  defendant,  that  he  agreed  to  give  the  plaintiffs  his  own  notes, 
endorsed  by  third  parties,  for  fifty  per  cent  of  the  amount  of  the  debt  he  owed 
the  plaintiffs,  in  full  discharge  of  the  whole,  if  true,  is  a  good  accord  and 
satisfaction. 

But  the  defendant,  on  the  trial,  must  not  only  prove  the  accord,  but  must  follow 
it  up  by  proof  of  performance  also  :  that  is,  In  order  to  bar  the  debt,  there 
must  be  satisfaction  as  well  as  accord,  and  the  burden  of  proof  to  show  it,  is 
with  the  defendant;  for,  when  a  party  seeks  to  avoid  the  payment  of  the  debt 
he  contracts,  either  in  whole  or  in  part,  it  rests  with  him  to  make  out  the 
case. 

Where  it  appeared  that  the  actual  agreement  was,  that  the  defendant  should  de- 
liver the  endorsed  notes  to  the  plaintiffs,  which,  if  paid  at  maturity,  were  to 
be  in  full  discharge  of  the  debt,  and  the  defendant,  although  he  set  up,  in  his 
answer,  a  state  of  facts  which  he  claimed  excused  him  from  the  non-pay- 
ment of  the  notes,  but  on  the  trial  proved  merely  that  he  had  delivered  the 
notes, 

Held,  that  the  defence  failed,  and  the  plaintiffs  were  entitled  to  a  verdict  for 
their  whole  claim. 

If  an  accord  and  satisfaction  is  procured  by  wilful  misrepresentations,  or  by  sup- 
pression of  any  material  facts  in  the  statement  of  his  affairs,  by  the  debtor,  it 
is  void  ;  for  fraud  avoids  all  contracts,  executory  or  executed. 

Where  a  question  of  fact — fraudulent  misrepresentations — is  clearly  proved  by 
a  single  witness,  and  his  testimony  stands  fair  and  uncontradicted — no  reason 
appearing  for  discrediting  the  testimony — a  jury  have  no  right,  arbitrarily,  to 
disregard  such  testimony ;  and  where  it  is  done,  the  verdict  will  be  set  aside 
as  against  evidence. 

New- York  Special  Term,  April,  1855. 

THIS  action  was  brought  to  recover  $346.84,  the  balance  of 
an  amount  of  a  bill  of  dry  goods,  sold  by  plaintiffs  to  defend- 
ant in  July  or  August,  1848.  The  defendant  admitted  the 'bill, 
(except  a  small  deduction,  which  was  conceded  by  the  plaintiffs 
on  the  trial,)  but  set  up,  as  a  defence,  that  the  plaintiffs  had 
agreed  to  accept  the  four  notes  of  the  defendant,  endorsed  by 
third  persons,  for  fifty  per  cent,  of  the  demand  in  full  satisfac- 
tion ;  4hat  the  notes  were  to  be  dated  June  12th,  1852,  and 
were  to  be  payable  in  three,  six,  nine,  and  twelve  months ; 
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that  in  September,  1852,  after  the  time  fixed  for  payment  of 
the  first  and  second  notes,  the  defendant  paid  the  plaintiffs 
$125,  being  the  amount  of  the  first  two  notes  contemplated  by 
the  agreement ;  that  no  notes  were  delivered  to  plaintiffs  until 
shortly  after  this  time,  when  the  defendant  delivered  the  two 
remaining  notes  to  the  plaintiffs,  who  then  returned  them  to 
the  defendant,  and  agreed  that  he  might  pay  the  amount  of 
them  (about  $100)  at  such  time  as  was  convenient,  with  the 
same  effect  as  if  the  plaintiffs  retained  them,  and  as  if  they 
were  paid  at  maturity ;  and  that  subsequently  the  sum  of  $25 
had  been  paid  on  account  to  the  plaintiffs ;  that  the  amount 
thus  actually  due  was  only  about  $100,  which  he  was  willing 
to  pay. 

The  cause  was  tried  at  the  circuit,  before  Judge  CLERKE  and 
a  jury,  December  20th,  1854,  who  found  a  verdict  for  the  plain- 
tiffs for  $105.27. 

Motion  was  made  by  plaintiffs,  upon  a  case  and  exceptions, 
to  set  aside  the  verdict,  and  for  a  new  trial,  upon  the  two-fold 
ground  that  the  judge,  before  whom  the  trial  was  had,  erred  in 
his  ruling,  and  that  the  verdict  is  against  the  evidence. 

ALBERT  MATHEws,_/br  plaintiffs. 
BENJ.  G.  HiTCHiNGS,ybr  defendant. 

COWLES,  Justice.  That  the  defendant  contracted  the  debt, 
which  plaintiffs  seek  to  recover,  is  not  denied ;  and  they  are 
therefore  entitled  to  recover,  unless  the  defendant  has  set  up, 
and  proved,  a  defence  which  bars  the  claim.  Has  he  done  it? 

In  his  answer,  the  defendant  says,  that  being  insolvent,  and 
unable  to  pay  all  of  his  debts  to  plaintiffs  and  his  other  credit- 
ors, it  was  agreed  between  him  and  certain  of  his  creditors, 
including  the  plaintiffs,  that  defendant  should  give  them  his 
own  notes,  endorsed  by  several  third  parties,  for  fifty  per  cent, 
of  such  debts,  in  full  discharge  of  the  whole.  This,  if  true, 
was  a  good  accord  and  satisfaction.  (Boyd  agt.  Hitchcock,  20 
John.  76 ;  Le  Page  agt.  Ml Rea,  1  Wend.  164 ;  Kettogg  agt. 
Richards,  14  Wend.  116.) 

VOL.  X.  34 
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But  the  proof  varies  from  the  plea ;  for  while  the  answer 
alleges  that  such  notes  were  to  be  received  by  the  plaintiffs  in 
full  discharge  of  the  debts,  the  proof  is,  that  such  notes  should 
be  in  full  discharge  if  paid  without  defalcation ;  or,  in  other 
words,  if  paid  at  'maturity.  Such  was,  beyond  question,  the 
terms  of  the  contract,  viz.,  that  these  notes,  to  operate  as  a 
discharge  of  the  whole  debt,  must  not  only  be  delivered,  but 
also  paid  as  they  matured.  The  two  papers  signed  by  the 
plaintiffs  and  others  must  be  read  together,  and  together  make 
up  what  the  agreement  really  was ;  and  the  expression  in  the 
last  one,  that  they  must  be  paid  without  defalcation,  means  the 
same  as  at  maturity.  I  shall  disregard  all  variance  between 
the  pleadings  and  proof,  for  that  question  has  not  been  raised ; 
but  both  parties  have  both  tried  and  argued  the  cause  on  the 
merits. 

The  question,  then,  is,  has  the  defendant,  after  having  proved 
the  accord,  followed  it  up  by  proof  of  performance  also  :  for, 
to  bar  the  debt,  there  must  have  been  satisfaction  as  well  as 
accord.  (Russell  agt.  Lytle,  6  Wend.  590;  Hamley  agt.  Foote, 
19  Wend.  516 ;  Brooklyn  Bank  agt.  De  Graw,  23  Wend.  342.) 

The  burden  of  proof,  to  show  that  the  accord  had  been  fol- 
lowed by  a  performance  of  all  the  acts  necessary  to  consum- 
mate it,  was  with  the  defendant ;  for  when  a  party  seeks  to 
avoid  the  payment  of  the  debt  he  contracted,  either  in  whole 
or  in  part,  it  rests  with  him  to  make  out  the  case.  How,  then, 
does  the  case  stand  ?  The  agreement  was,  that  defendant 
should  deliver  the  endorsed  notes,  which,  if  paid  at  maturity, 
were  to  be  in  full  discharge  of  the  debt.  This  he  has  failed 
to  prove.  That  is,  he  has  gone  no  further  than  to  prove  the 
delivery  of  the  notes  ;  payment  of  them  he  does  not  pretend  to 
have  made.  The  defendant  seemed  to  think  that  all  he  was 
bound  to  do,  was  to  deliver  the  notes;  but  the  accord,  as  I 
have  already  shown,  was,  that  they  should  be  paid  also.  The 
defendant  has  not  only  not  averred  any  such  payment  in  his 
answer,  but  has  set  up  a  state  of  facts  which  entirely  negatives 
any  idea  of  payment ;  and  these  facts,  he  claims,  excuse  his 
non-payment  of  the  notes. 
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Now,  without  inquiring  here  whether  such  facts,  if  proved, 
would  operate  in  law  to  excuse  non-payment,  and  yet  operate 
equally  with  payment  to  discharge  the  original  debt,  the  reply 
is,  that  defendant  has  not  proved  those  facts — his  whole  proof 
stopped  with  proof  of  the  delivery  of  the  notes,  and  on  that 
he  rested.  The  facts,  to  justify  such  non-payment,  even  if 
they  were  a  justification,  are  not  proved ;  and  the  whole  de- 
fence set  up  by  the  answer  therefore  failed.  This  alone  en- 
titled plaintiffs  to  a  verdict  for  their  whole  claim  less  the 
small  amount  proved  to  have  been  paid. 

But  again,  the  judge  charged  the  jury  that  if  they  believed 
the  testimony  of  the  witness,  Delano,  "  that  some  of  the  notes 
were  delivered  pursuant  to  agreement,  and  that  the  others  were 
sent  back,"  they  must  conclude  that  the  agreement  was  exe- 
cuted. To  this  the  plaintiffs'  counsel  excepted. 

The  case  shows  that  the  witness,  Delano,  did  not  testify  to 
such  facts,  as  were  thus  stated  by  the  judge,  viz.,  that  a  portion 
of  the  notes  were  sent  back  by  the  plaintiffs,  &c.  On  that  point 
there  was  no  proof  given  by  any  one ;  and  the  learned  judge 
was  evidently  drawn  into  this  error  by  failing,  through  some 
misapprehension,  to  distinguish  between  the  averments  in  the 
answer  and  the  testimony  of  the  witness.  The  mistake  was 
calculated,  however,  to  mislead  the  jury,  and  can  only  be  cor- 
rected by  holding  the  exception  well  taken. 

But  further,  an  accord  and  satisfaction,  if  procured  by  wilful 
misrepresentation,  or  by  suppression  of  any  material  facts  in 
the  statement  of  his  affairs  by  the  debtor,  is  void.  (Stafford  agt. 
Bacon,  1  Hill,  532.) 

The  principle  is  familiar,  and  applies  in  all  cases.  Fraud 
avoids  all  contracts,  executory  or  executed.  The  testimony  of 
the  witness,  Smith,  appears  to  have  been  neither  impeached 
upon  his  cross-examination  or  otherwise.  Nothing  is  alleged 
against  his  entire  credibility,  and  there  is  no  intrinsic,  improba- 
bility in  the  truth  of  his  story.  I  see  no  reason  why  he  should 
not  be  credited.  If  his  testimony  is  to  be  believed,  and  I  can 
see  no  reason  why  it  can  be  arbitrarily  disregarded,  then  this 
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compromise  was  obtained  by  fraud,  and  gross  misrepresenta 
tionsj  on  defendant's  part,  respecting  his  affairs. 

This  branch  of  the  case  turns  entirely  upon  the  credibility 
of  the  witness,  Smith.  I  am  not  able  to  see  any  grounds  on 
which  the  jury  were  justified  in  discrediting  his  testimony  ;  he 
stands  alone,  but  he  stands  likewise  fair,  and  contradicted  by 
no  one ;  (Newton  agt.  Pope,  1  Cow.  109 ;)  and  if  his  eyidence 
was  true,  the  compromise  was  void.  (Stafford  agt.  Bacon,  1  Hill, 
532.)  The  verdict,  therefore,  was  also,  in  this  view  of  the 
case,  against  evidence. 

For  the  foregoing  reasons  there  must  be  a  new  trial — costs 
to  abide  the  event  of  the  suit ;  and  an  order  will  be  made  to 
that  efiect. 


SUPREME  COURT. 

AMOS  HOLLISTER  agt.  MARVIN  HOLLISTER. 
i 

Under  the  Revised  Statutes,  (2  R.  S.  73,)  a  creditor,  in  a  case  where  real  estate 
only  of  a  non-resident  intestate  is  situated  in  this  state,  but  where  no  assets 
existed  in  it  at  the  time  of  his  death,  or  should  afterwards  come  into  the 
state,  must  be  left  to  his  remedy  by  action  against  the  heirs. 

And  where  it  sufficiently  appears  that  the  deceased,  at  the  time  of  his  death, 
resided  in  another  state,  and  that  he  had  no  personal  assets  in  this  state  at 
the  time  of  his  death,  and  none  thereafter  came  into  any  county  of  the  state, 
(although  he  may  have  had  real  estate  here,)  no  surrogate  here  has  or  can 
obtain  jurisdiction  to  grant  letters  of  administration.  But,  in  such  a  case,  it 
was  never  the  design  or  intention  of  the  legislature  to  cut  off  all  right  to  pros- 
ecute the  heir,  or  to  depiive  the  creditor  of  his  common  law  remedy,  to  en- 
force his  debt  against  the  real  eatate  so  situated.  (See  10  Barb.  247.) 

An  allegation  of  the  issuing  of  letters  of  administration  in  another  state,  and 
proceedings  under  them  to  a  final  disposition  of  the  property  of  the  decedent 
in  that  state,  is  not  sufficient  to  answer  the  requisitions  of  the  statute  here,  to 
enable  the  creditor  to  proceed  against  the  heirs  or  devisees  of  the  real  estate, 
under  §  53  of  the  Revised  Statutes. 

It  should  therefore  appear  fully  and  conclusively  upon  the  face  of  the  complaint, 
in  such  an  action,  (against  the  heirs  and  devisees,)  that  the  deceased  not 
only  left  no  assets  in  this  state  at  the  time  of  his  death,  but  that  none 
have  come  to  any  county  since.  For  in  case  of  such  assets,  the  surrogate 
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would  have  jurisdiction  to  grant  letters  either  to  the  administrator  in  another 
state,  or  to  the  creditor  here,  and  his  remedy  for  the  recovery  of  his  debt 
would  be  plain  and  easy. 

Washington  Special  Term,  September,  1854. — DEMURRER  to 
complaint. 

The  complaint  avers  that  one  Hartley  Hollister,  late  of  Paw- 
let,  in  the  county  of  Rutland,  Vermont,  deceased,  was  indebted 
to  plaintiff  at  the  time  of  his  decease  in  about  the  sum  of  $562. 
That  the  decedent  died  intestate,  leaving  defendant  his  sole 
heir,  and  Lucy  Hollister,  his  widow,  him  surviving,  in  said 
Pawlet,  where  he  resided  at  the  time  of  his  death ;  where,  and 
in  which  county,  and  probate  district,  in  said  state  of  Vermont, 
his  estate  and  effects,  real  and  personal,  were  situated  and  located, 
anH  to  be  administered  upon,  except  certain  real  estate  situated 
in  the  towns  of  Hebron  and  Granville,  in  the  state  of  New- 
York.  That  on  or  about  the  20th  day  of  June,  1843,  letters 
of  administration  upon  the  estate  of  said  decedent  were  duly 
granted  by  the  probate  court  of  Fairhaven,  in  the  county  of 
Rutland  aforesaid,  to  the  defendant  and  Lucy  Hollister — said 
probate  court  "  being  the  proper  and  official  court  authorized  by 
law  to  grant  said  letters  of  administration  upon  and  having  juris- 
diction of  said  estate,  and  its  administration,  and  full  power  and 
authority  by  law  to  grant  said  letters  of  administration  thereon, 
and  to  do  the  acts  and  take  the  proceedings  thereon  as  herein- 
after mentioned."  That  the  defendant  and  said  Lucy  duly 
qualified  and  entered  upon,  and  assumed  the  duties  of  their  ap- 
pointment, "and  took  possession  of  the  estate  and  effects  of  said 
estate  in  said  state  of  Vermont." 

That  after  assuming  their  duties  of  administrator  and  admin- 
istratrix, commissioners  were  duly  appointed  to  audit  claims,  by 
this  probate  court,  who  had  full  power  and  jurisdiction  to  ap- 
point said  commissioners,  and  that  the  claim  of  plaintiff  was 
duly  presented  and  audited,  and  allowed  by  said  administrator, 
commissioners,  and  probate  court.  "  That  the  entire  personal 
estate  of  said  Hartley  Hollister,  and  the  real  estate  in  Vermont, 
were  and  are  wholly  and  entirely  inadequate  to  pay  and  discharge 
the  debts,  including  the  debt  of  plaintiff.' 
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That  the  administrators  duly  and  fully  administered  the  estate 
of  the  intestate,  and  rendered  an  account  of  said  estate,  and  of 
their  administration,  to  said  probate  court;  and  the  accounts, 
by  an  order  or  decree  of  said  court,  on  or  about  the  16th  of  No- 
vember, 1836,  were  finally  settled  and  entered. 

That  on  said  final  settlement,  a  distribution  and  dividend  of 
the  estate  and  effects  were  made  of  thirty-one  cents  on  the 
dollar  of  the  indebtedness  of  the  decedent ;  and  that  plaintiff 
received  the  said  thirty-one  ceiits  on  the  dollar  to  the  amount 
of  his  debt ;  that  the  residue,  with  interest,  is  still  wholly  due 
to  him 

The  complaint  then  describes  the  real  estate  of  which  the 
decedent  was  seized  in  this  state  at  the  time  of  his  death,  and 
avers  that  it  was  and  is  worth  the  sum  of  $700 ;  that  snch 
estate  descended  to  defendant ;  and,  on  or  about  the  20th  of 
Nov.  1846,  was  sold,  and  conveyed  by  him  to  one  James  John- 
son, for  about  the  sum  of  $620,  which  sum  he  has  received, 
and  converted  to  his  own  use ;  and  has  removed  to  the  state 
of  Wisconsin,  where  he  now  resides. 

The  complaint  prays  relief,  and  that  defendant  may  be  com- 
pelled to  pay  the  plaintiff  his  debt,  or  so  much  thereof  as  the 
avails  of  said  real  estate  received  by  him  will  satisfy,  with 
interest  and  costs. 

To  the  complaint  defendant,  demurs,  setting  out  various 
grounds,  which  will  be  noticed  in  the  opinion  of  the  court. 

B.  F.  AGAN,  for  plaintiff. 
BISHOP  &  HOPKINS,  for  defendant. 

C.  L.  ALLEN,  Justice.  By  the  27th  section  of  the  act  rela- 
tive to  granting  letters  of  administration  in  cases  of  intestacy, 
(2  R.  S.  73,  4th  ed.,  258,)  it  is  enacted,  that  the  surrogate  of  each 
county  shall  have  sole  and  exclusive  power,  within  the  county 
for  which  he  may  be  appointed,  to  grant  letters  of  administra- 
tion of  the  goods,  chattels,  and  credits  of  persons  dying  intes- 
tate in  the  following  cases  : — 

1.  Where  the  intestate,  at  or  immediately  previous  to  his 
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death,  was  an  inhabitant  of  the  county  of  such  surrogate,  in 
whatever  place  such  death  may  have  happened. 

2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  in  the  county  of  such  surrogate,  leaving  assets  therein. 

3.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state,  leaving  assets  in  the  county  of  such 
surrogate,  and  in  no  other  county  ;  and, 

4.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state,  not  leaving  assets  therein,  but  assets 
of  such  intestate  shall  thereafter  come  into  the  county  of  such 

'  surrogate. 

These  are  the  only  cases  in  which  the  surrogate  has  jurisdic- 
tion to  grant  letters  of  administration.  Previous  to  the  Revised 
Statutes,  and  before  the  abolition  of  the  court  of  probates,  that 
tribunal  had  exclusive  power  to  grant  letters  of  administration, 
in  cases  where  the  intestate  was  not  an  inhabitant  of  the  state 
at  the  time  of  his  death,  and  had  no  assets  therein,  but  died 
seized  of  real  estate  therein.  (1  R.  L.  444,  $§  1,  3, 15  ;  Western 
agt.  Western,  14  J.  R.  428.) 

By  the  act  of  1823,  the  court  of  probates  was  abolished,  and 
the  powers  of  that  court  were  made  to  devolve  on  the  surro- 
gates, with  a  qualification  that  the  probate  of  wills  and  grant 
of  administration,  in  relation  to  persons  dying  out  of  the  state 
or  in  it,  belonged  to  the  surrogate  of  the  county  wherein  the 
personal  property,  or  any  personal  property  of  the  deceased, 
might  be  at  the  time  of  his  death. 

In  1824,  an  act  was  passed,  providing  that,  "in  all  cases  of 
persons  dying  without  this  state,  not  being  inhabitants  thereof, 
and  without  leaving  any  goods  or  chattels  within  this  state,  letters 
of  administration  may  be  granted  by  the  surrogate  of  any  county 
in  this  state,  in  the  manner  and  according  to  the  powers  here- 
tofore used  and  exercised  by  the  judge  of  the  court  of  probates. 
(L<iutf  o/1824,  ch.  261.) 

The  Revised  Statutes,  §§  23  and  24,  did  not  incorporate  this 
last  provision,  but  confined  the  jurisdiction  to  cases  enumerated 
in  those  sections.  A  creditor,  therefore,  in  a  case  where  real 
estate  only  of  a  non-resident  intestate  is  situated  in  the  state, 
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but  where  no  assets  existed  at  the  time  of  his  death,  or  should 
afterwards  come  into  the  state,  must  be  left  to  his  remedy  by  a 
suit  against  the  heirs. 

In  the  case  of  Hart  agt.  Coltrain,  (19  Wend.  378,)  this  ques- 
tion was  incidentally  considered ;  and  although  Chief  Justice 
BRONSON,  in  delivering  the  opinion  of  the  court,  did  not  exactly 
decide  it, — as  he  was  not  called  upon  in  that  case  to  do  so, — yet 
he  intimates  pretty  strongly  that  no  letters  can  be  granted  by 
the  surrogate  in  such  a  case. 

I  conclude,  therefore,  that  if'  it  is  sufficiently  averred  in  the 
complaint,  that  the  deceased  resided,  at  the  time  of  his  death, 
in  Vermont,  and  that  he  had  no  personal  assets  in  this  state  at 
the  time  of  his  death,  and  none  thereafter  came  into  any  county 
of  the  state,  that  then  no  surrogate  had  or  could  obtain  juris- 
diction to  grant  letters  of  administration. 

If  the  decedent  had  any  personal  property  here,  or  any  came 
here  after  his  death,  then,  I  think,  it  would  have  been  neces- 
sary to  have  taken  out  letters  here,  and,  after  exhausting  these 
assets,  to  have  applied  for  and  obtained  the  usual  order  for 
leasing,  mortgaging,  or  selling  the  real  estate  situated  here,  in 
the  manner  pointed  out  by  the  statute.  The  31st  section  of 
the  act  (2  R.  S.  75)  declares,  that  where  persons,  not  inhabit- 
ants of  this  state,  shall  die,  leaving  assets  in  the  state,  (and  the 
same  section  undoubtedly  applies  where  assets  shall  come  into 
the  state  after  his  death,)  and  it  shall  appear  that  letters  of  ad- 
ministration on  the  same  estate  have  been  granted  by  compe- 
tent authority  in  any  other  state,  then  the  person  so  appointed, 
on  producing  such  letters,  shall  be  entitled  to  letters  of  admin- 
istration in  preference  to  creditors  or  any  other  person,  except 
the  public  administrator  in  the  city  of  New- York ;  and  the  27th 
section  provides  that,  in  cases  of  intestacy,  if  none  of  the  rela- 
tives or  guardians  will  accept  the  same,  then  the  creditors  of 
the  deceased  may  apply,  and  the  creditor  first  applying  shall 
receive  the  letters. 

The  53d  section  of  the  act  (2  R.  S.  109)  enacts,  that  no  suit 
shall  be  brought  against  the  heirs  or  devisees  of  any  real  estate, 
in  order  to  charge  them  with  debts,  within  three  years  from  the 


NEW-YORK  PRACTICE  REPORTS.  537 

Hollister  agt.  Hollister. 

time  of  granting  letters  testamentary,  or  of  administration  upon 
the  estate  of  their  testator  or  intestate.  Section  32  (2  R.  S. 
452)  declares  the  liability  of  the  heirs  and  devisees ;  and  sec- 
tion 33  asserts  that  such  heirs  shall  not  be  liable,  unless  it  shall 
appear  that  the  personal  assets  of  the  deceased  were  not  suffi- 
cient to  pay  and  discharge  the  same,  or  that,  after  due  proceed- 
ing before  the  proper  surrogate's  court  and  at  law,  the  creditor 
has  been  unable  to  prosecute  the  same  ;  and  section  34  declares 
that  if  part  of  the  debt  has  beeu  collected  out  of  the  personal 
assets,  the  heir  shall  only  be  liable  to  pay  the  balance.  Sec- 
tion 36  requires  that  the  creditor,  in  an  .action  against  the  heirs, 
shall  show  the  facts  and  circumstances  entitling  him  to  bring 
his  action. 

In  Butts  agt.  Genung,  (5  Paige  Ch.  R.  254,)  the  chancellor 
remarked  that,  in  cases  of  this  kind,  if  the  fact  that  the  suit  in 
this  court  has  been  brought  before  the  expiration  of  three  years 
after  the  granting  of  letters  testamentary  or  of  administration, 
appears  upon  the  face  of  the  bill,  the  heirs,  or  devisees,  may 
demur. 

The  counsel  for  the  defendant  contends  that  the  proceeding 
before  the  surrogate  in  some  county  in  this  state,  to  procure 
letters,  is  indispensable,  whether  assets  are  in  or  come  to  the 
state  or  not,  and  contends  that  the  legislature  have  neglected  to 
provide  for  a  case  where  the  surrogate  has  no  jurisdiction.  If 
this  view  be  correct,  a  creditor  would  be  left  wholly  remediless 
in  a  case  like  the  present,  and  the  heir  would  inherit  the  real 
estate  without  being  required  to  pay  the  debts  of  his  ancestor. 
It  was  never  the  design  or  intention  of  the  legislature  to  cut 
off  all  right  to  prosecute  the  heir,  or  to  deprive  the  creditor  of 
his  common  law  remedy  to  enforce  his  debt  against  the  real 
estate  so  situated. 

I  know  that  it  is  said,  in  Roe  agt.  Swezey,  (10  Barb.  247, 252,) 
that  the  statute  omits  to  provide  for  the  prosecution  of  an  ac- 
tion against  heirs  at  law  and  devisees  in  those  cases  where  the 
surrogate  has  no 'jurisdiction  over  the  personal  estate  of  de- 
ceased non-resident  debtors,  and  where  no  letters  can  issue, 
and  that  letters  should  actually  issue,  and  that  some  suitable 
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person  should  be  duly  appointed,  who  has  the  power  and  in- 
ducement to  look  up  and  collect  the  assets,  is  indispensable  for 
the  protection  of  the  heirs.  It  must  be  observed,  however, 
in  that  case,  that  no  letters  whatever  had  been  issued ;  and  in 
Stuart  agt.  Kissam,  (11  Barb.  271,  282,)  the  court  reiterate  the 
remark  made  by  Chief  Justice  BRONSON  in  Mersereau  agt.  Ryerss, 
(2  Com.  261,)  that  the  heir  is  not  liable,  unless  it  appear  that 
the  personal  assets  of  the  deceased  were  not  sufficient  to  pay 
and  discharge  the  debts ;  or  that,  after  due  proceedings  before 
the  surrogate's  court  and  at  law,  the  creditor  has  been  unable  to 
collect  such  debt  from  the  personal  representatives  of  the  de- 
ceased, or  from  his  next  of  kin,  or  legatees,  (see  Wambaugh 
agt.  Gates,  11  Paige,  515 ;  which  case  was  affirmed  by  the 
court  of  appeals  in  November,  1847 — 1  Howard's  Court  of  Ap- 
peals Cases,  247.) 

I  do  not  agree  with  the  counsel  for  the  plaintiff,  that  the 
issuing  of  letters  in  Vermont,  and  the  proceedings  under  them, 
were  sufficient  to  answer  the  requisitions  of  the  statute  here, 
to  enable  the  plaintiff  to  proceed  under  §  53.  Those  letters 
would  have  enabled  the  administrator,  perhaps,  to  have  re- 
ceived moneys,  and  to  take  possession  of  property  if  unresisted ; 
but  would  not  have  enabled  him  to  sue  for  and  recover  prop- 
erty in  the  state  without  having  taken  out  letters  here.  The 
cases  are  abundant,  that  foreign  executors  and  administrators 
cannot  sue  in  our  courts,  and  cannot  intermeddle  with  property 
here.  (1  John.  Ch.  R.  153 ;  6  id.  353 ;  7  id.  45 ;  7  Cow.  64; 
9  Wend.  426;  and  see  Story's  Confl.  Laws,  §  504  to  512, 13, 14, 16.) 

It  should  therefore  appear  fully  and  conclusively  upon  the 
face  of  the  complaint,  that  the  deceased  not  only  left  no  assets 
in  the  state  at  the  time  of  his  death,  but  that  none  have  come 
to  any  county  since.  For  in  such  cases  the  surrogate  would 
have  jurisdiction  to  grant  letters,  either  to  the  administrator  in 
Vermont,  or  to  the  plaintiff  as  creditor,  and  his  remedy  for  the 
recovery  of  his  debt  would  be  plain  and  easy.  There  may 
have  been  crops  growing  on  the  land  averred  in  the  complaint 
to  have  been  situated  in  this  state  at  the  time  of  the  death  of 
the  decedent ;  these  are  declared  by  the  act  (2  R.  S.  §  6,  sub.  5) 
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to  be  assets  which  shall  go  to  the  executor  or  administrator : — 
or  there  may  have  been  other  assets  unsettled. 

The  complaint  should  have  expressly  negatived  all  such  assets. 
It  does,  indeed,  aver  that  defendant  and  Lucy  Hollister,  as  ad- 
ministrator and  administratrix,  took  possession  of  the  estate  and 
effects  of  said  estate  in  the  state  of  Vermont.  It  further  avers, 
that  the  entire  personal  estate  of  said  Hartley  Hollister,  and  his 
real  estate  in  Vermont,  were,  and  are  wholly  and  entirely  inade- 
quate and  insufficient  to  pay  and  discharge  the  debts  of  said  in- 
testate. It  also  avers,  that  the  defendant  and  said  Lucy  duly  and 
fully  administered  the  estate  of  said  intestate,  and  rendered  an 
account  of  the  said  estate,  and  of  their  administration,  to  said 
probate  court  in  Vermont,  and  the  same  was,  by  an  order  or 
decree  of  said  court,  finally  settled  :  that  is,  that  they  rendered 
an  account  of  their  doings  in  Vermont,  as  they  would  have  had 
no  authority  to  sue  for  or  recover  any  assets  in  this  state. 

The  complaint  should  have  alleged  not  only  that  there  were 
no  assets  of  the  decedent  at  the  time  of  his  death,  which  it 
does  not  wholly  do,  but  that  none  ever  came  into  the  state 
after  his  death,  and  none  ever  were  there  to  be  administered 
upon,  and  that  no  letters  of  administration  had  ever  been  taken 
out,  except  in  Vermont. 

It  is  said,  the  presumption  is  to  be  indulged  that  the  admin- 
istrators had  done  their  whole  duty.  Such  presumption  cannot 
prevail  where  it  is  resorted  to  for  the  purpose  of  making  out  a 
vital  jurisdictional  fact.  (Coricin  agt.  Merritt,  3  Barb.  341.) 

On  this  ground  judgment  must  be  entered  for  defendant, 
with  leave  for  plaintiff  to  amend  on  the  usual  terms. 

I  have  not  examined,  and  come  to  any  conclusion  as  to  the 
remaining  point  taken  by  the  defendant,  namely,  that  the  com- 
plaint does  not  show  that  the  judge  of  probate  in  Vermont  had 
jurisdiction,  and  does  not  show  the  powers  and  duties  of  foreign 
administrators. 

It  appears  to  be  conceded,  that  §  161  of  the  Code  does  not 
apply  to  foreign  judgments  ;  and  it  would  seem  to  follow,  from 
this,  that  a  general  averment  of  jurisdiction  of  a  foreign  tribunal 
would  not  be  sufficient.  (3  Barb.  603.) 


540  NEW-YORK  PRACTICE  REPORTS. 

Hollins  &  Napier  agt.  Mallard,  &c. 

The  plaintiff  will  have  an  opportunity  of  correcting  this  de- 
fect, if  he  deems  it  one,  in  his  amended  complaint.  I  am  not 
to  be  understood  at  this  time  as  passing  any  opinion  upon  the 
question. 


SUPREME  COURT. 

HOLLINS  &  NAPIER  agt.  MALLARD,  &c. 

Where  the  defendant  mortgaged  to  the  plaintiff's,  to  secure  advances,  the  "in- 
vention, and  every  benefit  and  advantage  to  arise  therefrom,"  known  as  the 
"  Self-Regulating,  Anti-Corrosive  Gas-Burner,"  and  "  the  patent,"  when  ob- 
tained. And  it  appeared,  on  the  part  of  the  defendant,  that  such  patent  was 
never  granted ;  but  two  other  new  inventions  and  patents,  entirely  distinct 
from  the  first,  were  obtained,  to  wit,  one  for  "  an  improved  regulator  for  gas- 
burners,"  and  the  other  for  "  an  improvement  in  gas-burners." 

Held,  that  the  defendant  could  not,  by  a  pretended  improvement,  unexplained, 
and  a  mere  subdivision  of  the  invention  into  two  parts,  defeat  the  plaintiffs' 
rights.  The  law  looks  to  the  substantial  intent  of  the  parties,  and  not  to  mere 
verbal  distinctions,  and  seeks  to  enforce  the  dictates  of  good  faith. 

On  motion,  by  a  defendant,  to  dissolve  an  injunction  which  enjoins  the  transfer 
to  the  plaintiffs  of  certain  property,  by  way  of  mortgage,  to  secure  advances; 
and  the  defendant  seeks  to  extinguish  by  a  set-off,  or  counter-claim,  or  by 
confession  and  avoidance,  these  advances,  can  the  plaintiffs  meet  this  new 
matter  on  the  part  of  the  defendant  by  opposing  affidavits  1 

Held,  that  the  same  principle  which  gives  to  the  defendant  the  right  of  answer- 
ing the  plaintiffs'  case,  must  give  to  the  plaintiffs  the  right  of  rebutting  the 
defendants.  (Code,  §  226.) 

Where  a  defendant  moves,  not  upon  "  affidavits,"  as  distinguished  from  an 
"  answer,"  but  upon  affidavits  with  or  without  answer,  "on  his  part"  as 
distinguished  from  the  original  papers,  solely,  on  the  part  of  the  plaintiff,  in 
such  case  the  plaintiff  may  introduce  "additional"  affidavits  to  oppose  the 
motion,  and  to  sustain  the  injunction. 

New-York  Special  Term,  October^  1854. — MOTION  to  dissolve 
injunction. 

STEELE,  for  defendant. 

GEO.  C.  GODDARD,  for  plaintiffs. 

ROOSEVELT,  Justice.     On  the  14th  of  July  last,  on  the  ex 
parte  application  of  the  plaintiffs,  Hollins  &  Napier,  an  injunc- 
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tion  was  issued  against  the  defendant,  Mallard,  restraining  him 
from  parting  with  or  incumbering  two  certain  patents,  which 
he  had  obtained  for  improvements  in  the  construction  and  regu- 
lation of  gas-burners. 

Before  the  patents  were  actually  issued,  but  after  they  were 
applied  for,  a  mortgage,  it  appears,  for  certain  advances,  was 
executed  to  the  plaintiffs  upon  the  "  invention  "  known  as  the 
"  Self  Regulating  Anti-Corrosive  Gas-Burner,"  and  upon  "the 
patent,  when  obtained."  The  patent,  so  applied  for,  Mallard 
says,  was  never  granted.  But,  being  rejected,  he,  upon  further 
investigation,  "  did  discover,"  he  says,  "  and  invent,  two  cer- 
tain new  and  important  improvements  in  gas-burners,  distinct 
and  different — fin  what  respect  he  does  not  state] — from  the 
self-regulating,  anti-corrosive  gas-burner;"  and  for  these  in- 
ventions obtained  two  separate  patents ;  one  for  "  an  improved 
regulator  for  gas-burners,"  and  the  other  for  "  an  improve- 
ment in  gas-burners." 

Mallard,  having  obtained  advances  upon  the  faith  of  the  in- 
vention, and  having,  to  secure  them,  mortgaged  not  only  "  all 
the  invention,"  but  every  "  benefit  and  advantage  to  arise  there- 
from," with  a  full  "  warranty  "  superadded  also,  cannot,  by  a 
pretended  improvement,  unexplained,  and  a  mere  subdivision 
of  the  invention  into  two  parts,  defeat  the  plaintiffs'  rights. 
The  law,  especially  as  now  administered,  looks  to  the  sub- 
stantial intent  of  the  parties,  and  not  to  mere  shifts  or  verbal 
distinctions.  And  above  all, — perhaps  I  may  say,  in  spite  of 
all, — it  studies  the  dictates  of  good  faith,  and  struggles  to  en- 
force them. 

Admitting  the  right  of  the  plaintiffs  to  a  transfer  of  the  pa- 
tents, by  way  of  mortgage,  the  advances  of  the  plaintiffs,  which 
the  mortgage  was  to  cover,  are  sought  to  be  extinguished  by  a 
set-off,  or  counter-claim — in  other  words,  by  confession  and 
avoidance.  And  the  question  is,  as  a  point  of  practice,  can 
this  new  matter  on  the  part  of  the  defendant,  be  met  by  oppos- 
ing affidavits  on  the  part  of  the  plaintiffs.  The  same  principle, 
it  seems  to  me,  which  gives  to  the  defendants  the  right  of  an- 
swering the  plaintiffs'  case,  must  give  to  the  plaintiffs  the  right 
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of  rebutting  the  defendants.  And  the  Code  accordingly  (§  226) 
provides,  in  effect,  that  if  the  defendant,  instead  of  relying  on 
the  supposed  insufficiency  of  the  case  made  on  the  part  of  the 
plaintiff,  rests  his  motion  for  a  dissolution  in  any  degree  "upon 
affidavits  on  the  part  of  the  defendant,"  he  gives  his  adversary 
the  right  to  oppose  the  same  "  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  injunction  was  granted."  Such 
I  understand  to  be  the  meaning  of  this  section — a  meaning  most 
consonant  also  with  the  attainment  of  justice.  The  Code  con- 
templates two  modes  of  dissolving  an  injunction — one,  the  in- 
sufficiency of  the  plaintiff's  papers  on  which  the  injunction 
was  granted ;  the  other,  the  countervailing  force  of  the  defend- 
ant's. If  the  defendant  uses  any  papers  "  on  his  part,"  they 
must  be  "affidavits."  An  answer  without  an  affidavit  is  of  no 
avail.  An  affidavit — one  or  more — either  distinct  and  inde- 
pendent, or  shaped  in  reference  to  the  contents  of  the  answer, 
is  indispensable.  A  jurat,  so  called,  usually  attached  to  an 
answer,  is  as  much  an  affidavit  as  if  written  out  at  length  on  a 
different  paper.  Like  other  affidavits,  it  may  be  either  positive 
or  upon  mere  information  and  belief, — and,  like  other  affidavits, 
where  upon  mere  information  and  belief,  it  is  entitled  generally 
to  little  weight.  In  whichever  form,  however,  if  used  at  all, 
it  may,  in  the  language  of  the  Code,  (§  226,)  be  "  opposed  " 
by  counter  affidavits  on  the  part'of  the  plaintiff.  Some  differ- 
ence of  opinion,  I  am  aware,  has  existed  on  this  point ;  but  the 
practice  now  is  generally  recognized  as  above  stated,  namely, 
that  where  a  defendant  moves,  not  upon  "  affidavits  "  as  dis- 
tinguished from  an  "  answer,"  but  upon  affidavits  with  or  with- 
out answer,  "  on  his  part,"  as  distinguished  from  the  original 
papers,  solely,  on  the  part  of  the  plaintiff^  in  such  case  the 
plaintiff  may  introduce  "  additional "  affidavits  to  oppose  the 
motion,  and  to  sustain  the  injunction. 

The  defendants  insist  further,  that  their  motion,  if  not  grant- 
ed absolutely,  should  be  conditionally ;  that  is,  unless  the  plain- 
tiffs give  security  for  any  damages  should  they  ultimately  fail 
in  their  suit.  It  is  sufficient,  to  meet  this  suggestion,  to  say, 
that  no  such  objection  is  stated  in  the  notice  given  by  the 
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defendants.  And  as  the  2i:2d  section  of  the  Code  prescribes 
that  the  judge  issuing  the  injunction  shall  require  an  undertak- 
ing from  the  plaintiff,  I  am  bound  to  presume  that  an  under- 
taking was  given,  and  in  such  amount,  and  with  such  sureties 
as,  in  the  exercise  of  a  sound  discretion,  he  deemed  proper. 

The   motion   to  dissolve  must,  therefore,  be  denied  with 
costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JAMES  E.  JENKINS  and  JOHN  A.  CoNbiT 
agt.  THE  PARKER  VEIN  COAL  COMPANY  and  others. 

A  corporation  has  no  more  oower  than  is  conferred  upon  it  by  the  act  of  incor- 
poration. 

The  officers,  directors,  and  stockholdtrs  of  an  incorporated  company  cannot, 
even  by  an  unanimous  agreement  made  under  an  honest  misapprehension  of 
their  powers,  increase  the  capital  of  the  company,  or  give  to  the  corporation 
any  increased  power  bevond  that  which  has  been  conferred  upon  it  by  the  law 
of  the  legislature. 

If  the  officers  and  directors  of  an  incorporation,  with  even  the  unanimous  con- 
sent of  the  stockholders,  should,  without  legislative  sanction,  increase  the 
capital  of  the  company,  or  issue  certificates  of  stock  beyond  the  amount  of 
capital,  or  assume  to  exercise  other  powers  not  given  to  the  corporation  by 
the  legislature,  such  unauthorized  acts  would  be  good  cause  to  cancel  its 
charter. 

It  cannot  be,  therefore,  that  an  officer  of  a  corporation,  by  a  secret  and  fraudu- 
lent act  of  issuing  certificates  of  stock  beyond  the  amount  of  the  capital,  can 
make  such  an  act  legal  and  binding,  when  the  unanimous  action  of  the  whole 
corporate  body  could  not  do  it. 

Nor  can  the  courts,  whose  duty  it  is  to  sustain  the  law  in  its  integrity,  to  punish 
fraud  and  crime,  declare  that  such  fraudulent  act  of  the  officer  is  legal  and 
binding. 

Nor  can  a  court  declare  these  false  and  fraudulent  certificates  of  over  issues  of 
stock,  to  be  genuine,  as  between  the  holders  of  them  and  the  stockholders  of 
the  company,  because  the  stockholders  elected  the  directors  and  appointed  the 
officers,  gave  them  credit  in  the. community,  and  that  the. community  could  not 
tell  whether  the  official  was  acting  illegally  or  not;  and  that,  as  the  officer 
was  the  agent  of  the  stockholders,  they  are  responsible  for  his  acts,  because 
he  was  authorized  by  them  to  issue  stock.  Such  a  principle  would  entirely 
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destroy  the  business  of  a  commercial  community,  where,  of  necessity,  business 
must  be  transacted  by  agents.  „ 

An  agent  can  only  bind  his  principal  when  he  acts  within  the  power  delegated 
to  him. 

A  corporation,  being  limited  in  its  powers  by  law,  cannot,  either  expressly  or 
by  implication,  authorize  acts  to  be  performed  bv  its  agent  not  permitted  by 
its  charter. 

Where  it  appeared  that  the  relators  owned  stock  in  the  Parker  Vein  Coal  Com- 
pany, and  had  sold  shares  of  it,  and  had  bought  other  shares;  and  that  the 
company,  having  become  insolvent,  refused  to  allow  them  to  transfer  the 
shares  on  the  books  of  the  company, 

Held,  that  the  remedy  of  the  relators  was  not  by  mandamus,  but  by  action. 

A  mandamus  partakes  of  the  character  of  a  public  writ,  and  is  not  allowed,  ex- 
cept for  the  purpose  of  controlling  those  who  owe  a  public  duty  to  the  state  in 
which  it  issues. 

New- York  General  Term,  Dec.,  1854. 

MITCHELL,  MORRIS,  and  CLERKE,  Justices. 

APPEAL  from  order  of  special  term  refusing  mandamus.  (See 
ante,  page  186.) 

The  Parker  Vein  Coal  Company  is  an  incorporation  of  the 
state  of  Maryland.  Its  charter  creates  it  a  corporation  "for 
the  purpose  of  working  mines  of  coal  and  iron,  and  for  vend- 
ing the  proceeds  of  the  same  ;"  gives  it  power  "  to  make  by- 
laws, and  all  such  rules  and  regulations  as  may  be  necessary 
for  the  proper  management  of  its  affairs — PROVIDED  the  same 
be  not  repugnant  to  the  laws  of  the  state,  or  of  the  United  States." 

The  capital  stock  of  the  company  is  not  to  exceed  $3,000,000, 
to  be  divided  into  shares  of  $100  each — being  30,000  shares. 

The  officers  of  this  company  have  issued  150,000  certificates 
of  shares  of  stock — being  120,000  certificates  of  shares  of  stock 
more  than  the  company,  by  law,  is  permitted  to  issue — pur- 
porting to  represent  $12,000,000  more  capital  than  the  com- 
pany possesses,  or  can  possess,  as  established  and  limited  by 
the  law  of  incorporation. 

In  June,  1854,  the  company  was  insolvent,  and  made  an  as- 
signment to  Romaine  &  Darrow,  of  all  their  property  of  every 
description,  for  the  benefit  of  creditors. 

The  plaintiffs  are  partners,  engaged  as  brokers,  in  the  pur- 
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chase  and  sale  of  stocks,  for  themselves,  and  for  account  of 
other  persons. 

Plaintiffs  have  standing  in  their  name,  upon  the  books  of  the 
company,  several  hundred  shares  of  the  capital  stock,  of  which 
they  are  the  legal  holders  and  owners ;  and  they  also  hold  stock 
certificates  in  the  usual  form,  issued  for  a  large  number  of  its 
shares  of  capital  stock,  signed  by  its  proper  officers,  of  which 
also  they  are  the  legal  holders  and  owners. 

One  of  the  by-laws  of  the  company  requires  a  book,  or  books, 
to  be  kept  by  the  company,  for  the  transfer  of  its  stock. 

The  corporation  has  a  principal  office  in  the  city  of  New- 
York,  and  kept,  and  now  keeps  at  that  office,  books  for  the 
transfer  of  its  stock. 

At  the  last  election  of  directors,  which  was  since  the  assign- 
ment of  June,  1854,  the  defendants  in  this  cause  were  elected 
directors  and  officers,  and  now  have  charge  of  the  books. 

About  the  3d  of  June  last,  (1854,)  the  officers  and  directors 
closed  their  transfer  books ;  since  which  they  have  refused,  and 
still  refuse  to  permit  transfers  therein,  of  any  of  the  shares  of 
the  capital  stock. 

It  is  impossible,  from  an  inspection  of  the  certificates  of 
stock,  to  designate  which  are  the  genuine,  and  which  are  the 
over-issue  certificates. 

The  plaintiffs  have  applied  to  the  present  officers  and  direc- 
tors to  be  permitted  to  transfer  stock  to  persons  to  whom  they 
have  sold ;  and  have  been  refused  access  to  the  books. 

Plaintiffs  claim  that  this  refusal  to  permit  transfers  upon  the 
books  is  of  great  detriment  to  them  and  to  their  business,  is 
injurious  to  the  company  and  its  stockholders,  and  depresses 
the  market  and  intrinsic  value  of  the  stock ;  and  they  ask  for  a 
mandamus  to  compel  the  defendants  to  open  the  transfer  books 
to  the  plaintiffs,  and  to  all  such  stockholders  as  may  desire  to 
transfer  stock. 

The  plaintiffs  insist,  that  it  is  not  d  nied  that  their  certifi- 
cates are  a  portion  of  the  30,000  genuine  certificates ;  and  also 
suggest  that  the  120,000  over-issue  certificates,  having  been 
issued  by  officers  of  the  incorporation  who  are  authorized  to 
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issue  certificates  of  stock,  must  be  deemed  genuine  certifi- 
cates. 


-,  for  plaintiff. 
-,  for  defendants. 


By  the  court — MORRIS,  Justice.  The  object  of  incorporating 
stock  companies  is  to  aggregate,  from  the  many,  sufficient  cap- 
ital to  conduct  a  business  which  the  fortune  of  an  individual  is 
not  sufficient  to  transact,  so  that  the  community  may  be  bene- 
fited by  the  active  employment  of  the  capital  in  business  use- 
ful to  them. 

Individuals  are  induced  to  invest  their  moneys  in  these  stock 
companies,  from  the  fact  that,  by  law,  they  are  not  personally 
responsible  (unless  declared  to  be  so  by  the  charter)  for  any 
debt,  obligation,  or  trespass  of  the  corporation ;  and  because 
all  that  the  stockholder  can  lose  is  the  amount  of  money  he 
voluntarily  invests.  The  stockholder  is  also  protected,  as  re- 
gards the  money  he  invests,  by  the  fact  that  the  charter  of  the 
company  limits  and  confines  the  business  to  be  transacted,  in 
kind  and  extent — does  not  permit  a  majority  of  stockholders, 
of  directors  or  officers,  to  exceed  the  power  given  by  the 
statute,  or  to  bind  the  capital  of  the  company  bv  acts  beyond 
those  expressly  permitted  by  the  charter. 

The  individual  stockholder  sees,  in  the  charter  and  laws,  all 
the  powers  given  to  stockholders,  directors,  and  officers,  and 
for  such  purposes  he  confides  the  amount  he  invests. 

Courts,  knowing  the  language  of  the  act  of  incorporation, 
and  that  no  act  of  directors  and  officers,  not  authorized  by  the 
charter,  can  bind  the  stockholder  or  his  investment,  in  many 
instances,  direct  guardians  of  infants,  and  trustees  of  estates,  of 
idiots,  and  of  the  insane,  to  invest  their  funds  in  the  stock  of 
incorporated  companies. 

In  this  state,  certain  stocks  are  made  the  basis  of  the  circu- 
lating medium  of  our  banking  institutions,  and  are  by  the  banks 
deposited  with  the  comptroller  of  the  state,  as  security  to  pay 
the  billholders  of  the  bank.  This  was  done  because  our  legis- 
lators had  confidence  in  the  laws  creating  those  stocks,  and  be- 
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cause  they  knew  that  the  fraudulent  criminal  conduct  of  the 
officials  empowered  to  issue  such  stock,  could  not,  by  fraudu- 
lently issuing  false  certificates,  invalidate,  or  depress  in  value, 
the  genuine  stock  issued  under  such  laws. 

A  corporation  has  no  more  power  than  is  conferred  upon  it 
by  the  act  of  incorporation. 

The  officers,  directors,  and  stockholders  of  an  incorporated 
company,  cannot,  even  by  an  unanimous  agreement,  made  under 
an  honest  misapprehension  of  their  powers,  increase  the  capital 
of  the  company,  or  give  to  the  corporation  any  increased  power 
beyond  that  which  has  been  conferred  upon  it  by  the  law  of 
the  legislature. 

If  the  officers  and  directors  of  an  incorporation,  with  even 
the  unanimous  consent  of  the  stockholders,  should,  without 
legislative  sanction,  increase  the  capital  of  the  company,  or 
issue  certificates  of  stock  beyond  the  amount  of  capital,  or  as- 
sume to  exercise  other  powers  not  given  to  the  corporation  by 
the  legislature,  such  unauthorized  acts  would  be  good  cause 
to  cancel  its  charter.  Can  it  then  be  contended  that  an  officer 
of  the  company,  by  a  secret  and  fraudulent  act,  can  make  an 
act  legal  and  binding,  which  the  unanimous  action  of  the  whole 
corporate  body  could  not  do?  Can  the  courts,  whose  duty  it 
is  to  sustain  the  law  in  its  integrity,  to  punish  fraud  and 
crime,  declare  that  such  fraudulent  act  of  the  officer  is  legal 
and  binding?  Can  adjudge  that  the  corporation  has  a  capital 
of  $15,000,000,  when  the  legislature,  by  its  charter,  said  it 
should  not  have  to  exceed  $3,000,000?  Can  decide  that  the 
incorporation  have  150,000  shares  of  stock  of  $100  each,  when 
the  legislature  have  declared,  by  the  charter,  that  it  shall  only 
have  30,000  shares  of  $100  each  ?  I  think  not.  If  such  be 
the  law-making  effect  of  fraudulent  transactions  of  an  officer  of 
a  stock  company,  then  a  swindling  official  has  more  law-mak- 
ing power,  exercised  by  the  commission  of  a  crime,  than  has 
the  legislature  of  the  state ;  for  his  criminal  act  destroys  the 
restrictive  law  of  the  legislature,  and  creates,  where  the  legis- 
lature said  there  should  be  no  existence. 

It  is  also  claimed,  that  the  court  must  declare  these  false 
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and  fraudulent  certificates  to  be  genuine,  as  between  the  hold- 
ers of  them  and  the  stockholders  of  the  company,  because  the 
stockholders  elected  the  directors  and  appointed  the  officers, 
gave  them  credit  in  the  community,  and  that  the  community 
could  not  tell  whether  the  official  was  acting  illegally  or  not ; 
and  that,  as  the  officer  was  the  agent  of  the  stockholders,  they 
are  responsible  for  his  acts,  because  he  was  authorized  by  them 
to  issue  stock. 

Such  principle  would  entirely  destroy  the  business  of  this 
commercial  community,  where,  of  necessity,  business  must  be 
transacted  by  agents. 

An  agent  can  only  bind  his  principal,  when  he  acts  within 
the  power  delegated  to  him.  There  may  be  in  the  transactions 
of  individuals  a  question  as  to  the  extent  of  the  power  dele- 
gated, because  individuals  may  bind  themselves  to  any  pecu- 
niary amount ;  and  in  the  transactions  of  individuals,  conduct 
may  be  such  as  to  confer  greater  po\\er  upon  the  agent  than 
the  principal  intended  ;  but  when  the  extent  of  the  power  dele- 
gated is  established,  no  act  of  the  agent  beyond  that  power  can 
bind  the  principal. 

A  corporation,  being  limited  in  its  powers  by  law,  cannot, 
either  expressly  or  by  implication,  authorize  acts  not  permitted 
by  its  charter.  Therefore  there  is  no  difficulty  in  determining 
the  limit  of  the  power  it  delegates. 

An  individual,  A,  gives  a  written  power  of  attorney  to  B, 
his  agent,  to  execute  for  him,  and  in  his  name,  three  notes  of 
$1,000  each.  After  the  agent  has  executed  the  three  notes, 
he  exhibits  the  power  of  attorney,  suppressing  the  fact  that  the 
power  delegated  has  been  exhausted,  continues  to  issue  $1,000 
notes,  and  succeeds  in  getting  off  one  hundred  such  notes. 

The  notes,  after  the  first  three,  are  void,  as  regards  the  prin- 
cipal, no  matter  how  much  innocent  persons  may  have  been 
injured  :  they  dealt  with  an  agent  at  their  peril,  and  it  was  their 
duty,  at  the  time  they  took  the  note,  to  see  that  the  agent  then 
had  the  power  to  give  it — that  he  had  not  exhausted  the  power 
•which  had  been  conferred  upon  him. 

The  law  creating  the  Parker  Vein  Coal  Company  contains 
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all  the  power  and  authority  that  can  be  exercised  by  stock- 
holders, directors,  or  officers ;  it  may  be  deemed  their  written 
power  of  attorney.  Such  charter  is  the  law  of  the  land,  and 
all  persons  are  bound  to  know  it.  Ignorance  of  the  law  is  no 
excuse,  even  for  crime ;  and  all  persons  are  bound  to  know 
that  the  company  had  only  $3,000,000  of  capital  stock,  and 
that  its  officers  could  issue  only  30,000  sh'ares  of  $100  each ; 
and  when  they  purchased  stock  they  did  so  at  their  peril,  and 
should  have  ascertained  whether  he  had  exhausted  his  power. 

It  may  be  that  the  $3,000,000  stock  of  this  company,  or 
much  of  it,  is  held  by  original  subscribers,  who  paid  par  value 
for  it,  as  an  investment,  for  the  honest  purpose  of  having  the 
mines  worked  for  the  benefit  of  the  community,  relying  upon 
the  income  from  the  business  to  compensate  them  for  their  in- 
vestment; and  it  may  be  that  the  funds  of  infants,  lunatics, 
and  the  insane  are  thus  invested.  Would  it  be  just  to  compel 
persons,  who  have  thus  invested  3,000,000  of  dollars,  to  divide 
that  sum  among  the  persons  who  hold  the  spurious  stock  to 
the  ostensable  amount  of  $12,000,000,  when  there  is  no  prob- 
ability they  have  paid  any  such  amount  for  it. 

If  the  persons  who  hold  this  spurious  stock  were  really  igno- 
rant of  the  fraud  that  was  beinof  perpetrated,  they  have  their 
remedy  against  the  persons  who  defrauded  them  ;  in  which 
case  they  would  not  recover  the  face  of  the  false  certificate,  but 
only  the  amount  they  gave  for  it 

The  120,000  false  certificates,  purporting  to  represent 
$12,000,000,  cannot  be  enforced  against  the  company. 

Certificates  of  stock  are  evidence  of  the  ownership  of  stock ; 
they  are  witnesses  to  prove  the  amount  of  stock  issued,  and  to 
whom  it  belongs.  Should  the  books  be  opened  for  the  trans- 
fer of  stock,  these  120,000  fraudulent  certificates — false  wit- 
nesses— could  be,  indiscriminately  with  the  30,000  genuine 
certificates,  transferred  upon  the  books  of  the  company,  and 
would  greatly  confuse  the  evidence  in  relation  to  both  sets  of 
certificates,  and  cause  it  to  be  more  difficult  to  trace  the  false 
certificates,  and  to  discriminate  between  the  genuine  and  the 
spurious ;  and  would  enable  holders  of  the  false  certificates, 
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with  greater  facility  to  put  them  in  circulation,  and  deceive 
the  ignorant  and  confiding. 

The  evidence  of  these  respective  claims  should  be  left  as  it 
now  stands.  Parties  should  not  receive  aid  from  the  courts  in 
the  manufacture  of  evidence  to  assist  them  in  the  investigation 
that  must  follow  ;  neither  should  the  public  be  further  exposed 
to  pecuniary  injury  from  transfer  of  these  fraudulent  certifi- 
cates. 

Order  of  special  term  should  be  affirmed,  and  mandamus  de- 
nied, with  costs. 

MITCHELL,  Justice.  The  complainants  show  that  they  own 
stock  in  the  Parker  Vein  Coal  Company,  and  have  sold  shares 
of  it  held  by  them,  and  bought  other  shares ;  and  that  the  com- 
pany refuses  to  allow  them  to  transfer  the  shares  on  the  books 
of  the  company.  The  complainants  applied  at  special  term 
for  a  mandamus,  to  compel  the  company  to  allow  the  transfer 
in  both  cases.  The  motion  was  denied,  and  they  appeal. 

A  similar  application  was  made  in  Shipley  agt.  The  Mechan- 
ics' Bank,  (10  J.  R.  484,)  in  the  year  1813,  and  denied.  The 
court  said,  that  the  applicants  had  an  adequate  remedy  by  an 
action  on  the  case ;  that  it  was  not  a  matter  of  public  concern, 
and  there  could  be  no  necessity  of  possessing  the  identical 
property,  as  in  the  case  of  a  favorite  chattel,  protium  affectionisj 
and  that  by  recovering  the  market  value  of  the  shares,  they 
could  be  replaced.  These  are  all  good  reasons,  and  equally 
applicable  to  this  case.  The  same  decision  was  again  made 
in  1843,  in  the  matter  of  the  Firemen' 's  Insurance  Company  agt. 
The  Commercial  Bank  of  Albany,  (6  Hill,  243 ;)  and  on  the 
ground  that  where  a  corporation  improperly  refuses  to  transfer 
stock,  the  party  injured  has  an  ample,  though  not  a  specific, 
remedy  by  action.  When  the  applicant  has  such  remedy,  and 
is  a  private  person,  he  is  left  to  that  relief,  unless  he  claims  a 
right  to  exercise  an  office,  perform  a  public  service,  or  exercise 
a  franchise  ;  or  the  defendant  holds  a  public  office,  and  neglects 
to  perform  a  duty  prescribed  by  law,  and  which  is  imposed  for 
the  public  benefit,  and  is  not  a  mere  private  right.  Of  the  last 
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class  was  the  case  of  The  People  agt.  Style,  (2  Barb.  S.  C.  R. 
397.  See  the  remarks  of  Lord  MANSFIELD,  as  quoted  by  Judge 
EDMONDS  there  at  p.  417.) 

The  cases  of  Kortright  agt.  Buffalo  Commercial  Bank,  (20 
W.  91 ;  affirmed  22  Wend.  348,)  and  of  Pollock  agt.  The  National 
Bank,  (3  Selden,  274,)  show  that  the  remedy  by  action  is  effect- 
ual, and  readily  obtained. 

It  is  said,  that  the  action  will  be  only  a  sort  of  suicide,  as 
the  stockholders  would  be  suing  themselves.  The  fact  that 
the  applicants  own  other  stock,  cannot  be  a  foundation  for  giv- 
ing them  a  remedy  refused  to  all  other  parties  whose  stock  the 
company  will  not  transfer.  If,  as  suggested,  the  company  is 
insolvent,  the  applicants  will  be  better  off  in  a  suit,  where  they 
recover  damages,  and  hold  the  judgment  as  creditors,  than  if 
they  compelled  a  transfer  of  the  stock,  and  so  were  to  be  post- 
poned to  all  creditors.  If  the  company  is  solvent,  the  damages 
which  they  will  recover  will  be  a  full  compensation  for  all  the 
injury  which  they  sustain  by  loss  of  the  stock. 

There  is  also  another  difficulty  in  this  application.  The 
mandamus  partakes  of  the  character  of  a  public  writ — one  in 
which  the  people,  are  in  some  way  interested  ;  and  it  has  never 
been  allowed  except  for  the  purpose  of  controlling  those  who 
owe  a  public  duty  to  the  state  in  which  it  issues.  This  com- 
pany is  incorporated  in  Maryland  ;  and  although  it  has  an  office 
here,  and  may  be  sued  here  on  its  contracts  and  obligations  to 
individuals  or  others,  yet  it  does  not  owe  .allegiance  or  public 
duties  to  this  state,  or  according  to  the  laws  of  this  state,  but  to 
the  state  of  Maryland,  and  according  to  the  laws  of  that  state. 
If  it  violates  its  charter,  the  remedy  should  be  in  Maryland, 
and  not  here.  On  quo  warranto,  its  charter  could  not  be  taken 
away  here ;  and  while  it  does  not  violate  any  law  of  our  state, 
the  state  should  not  interfere  with  it. 

The  order  appealed  from  is  affirmed,  with  costs. 


TOMPKINS  agt.  ACER. 

ISAAC  S.  SMITH,       [L.  s.] 
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SUPREME  COURT. 
BENJAMIN  S.  JOHNSON  agt.  GEORGE  W.  SAGAR. 

In  an  action  upon  contract,  at  issue,  and  noticed  for  trial,  the  plaintiff  accepts 
the  offer  of  the  defendant  to  allow  judgment  to  be  taken  against  him  for 
$49.50, 'Who  is  entitled  to  costs  1  The  defendant. 

Steuben  Special  Term,  Feb.,  1855. — MOTION  to  set  aside  a 
judgment  for  costs  in  favor  of  the  defendant. 

The  action  was  upon  a  promissory  note.  The  defendant 
answered.  After  the  cause  was  at  issue,  and  noticed  by  the 
defendant  for  trial,  the  plaintiff  accepted  the  offer  of  the  de- 
fendant to  allow  him  to  take  judgment  for  $49.50.  The  de- 
fendant claimed  costs  in  his  offer,  and  gave  notice  to  the  plain- 
tiff's attorneys  that  he  should  apply  to  the  clerk  to  have  his 
costs  inserted  in  the  judgment,  and  incorporated  into  the  plain- 
tiff's record. 

The  plaintiff's  attorneys  objected,  before  the  clerk,  to  the 
defendant's  right  to  costs,  claiming  that  he  had  waived  his 
right  by  the  offer  to  allow  the  plaintiff  to  take  judgment ;  and 
that,  as  the  plaintiff  was  the  prevailing  party,  no  costs  could 
be  allowed  or  inserted  against  him  under  the  Code. 

The  clerk  entered  judgment  in  favor  of  the  plaintiff  on  the 
18th  of  September,  1854,  but  held  the  question  of  the  defend- 
ant's right  to  costs  under  advisement.  At  a  subsequent  day, 
the  clerk  determined  that  the  defendant  was  entitled  to  costs 
of  the  action,  and  inserted  the  amount  in  the  entry  of  the  judg- 
ment, and  incorporated  the  defendant's  judgment  for  costs  in 
the  plaintiff's  record,  but  not  until  after  the  plaintiff  had  taken 
out  execution,  and  the  defendant  had  paid  to  the  plaintiff  the 
amount  of  his  damages. 

M'DOWELL  &  SPOONER,  for  plaintiff'. 
D.  RuMSEY,ybr  defendant. 

JOHNSON,  Justice.  The  defendant  was  clearly  entitled  to 
;have  his  costs  of  the  action  allowed,  and  had  in  no  way  for- 
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felted  or  waived  his  right  to  costs  by  his  offer.  This  offer, 
under  the  Code,  is  analogous  to  the  cognovit  under  the  former 
practice,  and,  when  accepted,  stands  in  the  place  of  the  verdict 
of  the  jury,  or  the  decision  of  the  court,  on  the  trial  of  the 
issue.  It  is  the  measure  of  the  plaintiff's  recovery;  and,  if 
sufficient  in  amount  to  entitle  him  to  costs,  the  sum  of  his 
charges  for  costs  is  inserted  in  the  entry  of  judgment,  as  a 
matter  of  course.  If  insufficient,  then  the  defendant  is  allowed 
his  costs  of  the  action  of  course.  This  is  regulated  by  the 
Code,  ^  304,  305. 

In  a  case  like  this,  the  record,  when  made  up,  shows  upon 
its  face  who  is  entitled  to  costs.  It  is  claimed,  on  behalf  of 
the  plaintiff,  that  the  entry  in  the  defendant's  favor  is  irregular, 
without  the  order  of  the  court  after  notice  of  motion.  But, 
under  the  former  practice,  no  motion  was  necessary,  where  the 
record,  upon  its  face,  showed  that  the  defendant  wras  entitled 
to  costs ;  (Faber  agt.  Meigs,  3  Wend.  308 ;)  and  none  can  be 
necessary  under  the  Code.  The  defendant's  costs  are  allowed, 
of  course,  where  the  plaintiff's  recovery  is  insufficient  to  en- 
title him  to  costs.  And  the  clerk  is  to  insert  the  sum  of  the 
charges  in  the  entry  of  the  judgment  on  the  application  of  the 
prevailing  party,  upon  two  days'  notice  to  the  other  party. 
(§  311.)  There  can  be  but  one  judgment-roll ;  and,  in  a  case 
like  the  present,  it  is  the  duty  of  the  plaintiff's  attorney  to  make 
it  up,  or  the  clerk  may  do  it  in  case  it  is  not  furnished  by  such 
attorney.  If  the  plaintiff's  attorney  should  refuse,  or  neglect 
to  furnish  the  judgment-roll,  or  the  proper  papers,  to  enable 
the  clerk  to  enter  the  proper  judgment,  and  make  up  the  proper 
roll,  the  defendant's  attorney  would,  on  application,  be  allowed 
to  furnish  the  roll,  or  to  file  the  necessary  papers,  to  enable  the 
clerk  to  make  it  up.  In  such  case,  in  analogy  with  the  former 
practice,  a  motion  and  notice  would  be  necessary. 

When  the  plaintiff's  judgment  is  entered,  and  the  judgment- 
roll  is  made  up  and  filed,  and  it  appears  from  the  record  that 
the  defendant  is  entitled  to  costs,  the  proper  practice,  I  appre- 
hend, now  is,  for  the  clerk,  on  application  of  the  defendant, 
and  upon  two  days'  notice  to  the  plaintiff,  to  insert  in  the  entry 
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of  the  plaintiff's  judgment  for  damages,  or  in  connection  with 
it,  an  entry  of  judgment  for  the  defendant  for  the  sum  of  his 
charges  for  costs,  and  attach  a  copy  of  such  entry  to,  or  incor- 
porate it  in,  the  judgment-roll.  No  other  notice  or  application 
can  be  necessary. 

It  is  also  claimed  by  the  plaintiff's  counsel,  that  the  plaintiff 
is  the  prevailing  party,  and  that  the  clerk  is  only  authorized  to 
enter  the  sum  of  the  costs  in  favor  of  the  prevailing  party  by 
the  provisions  of  §  311.  But  the  prevailing  party,  in  that  sec- 
tion, must  be  understood  to  be  that  party  whose  right  to  costs 
has  prevailed,  which  is  the  defendant  in  this  case. 

It  is  further  contended,  on  behalf  of  the  plaintiff,  that  the 
entry  could  not  be  made  and  incorporated  in  the  judgment-roll 
after  payment  of  the  plaintiff's  judgment  for  damages.  That 
where  the  plaintiff's  judgment  was  satisfied,  there  was  nothing 
remaining  to  which  the  defendant's  judgment  for  costs  could  be 
attached.  But  I  apprehend  that  the  defendant's  right  to  costs 
was  in  no  degree  affected  by  this  payment.  The  plaintiff's 
judgment,  although  paid,  was  not  satisfied  of  record ;  and  I 
see  no  difficulty  in  the  way  of  the  clerk's  making  a  valid  entry 
at  that  time,  and  so  adding  to  the  roll  on  file  as  to  show  a  per- 
fect judgment  still  subsisting  in  the  defendant's  favor. 

I  am  of  opinion  that  the  judgment  was  not  irregular,  and  the 
motion  must,  therefore,  be  denied,  with  costs. 
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NEW-YORK  COMMON  PLEAS. 
JOHN  HICKS  agt.  JACOB  WIRTH. 

An  endorser  of  a  note  is  not  an  assignor  of  a  thing  in  action,  within  the  mean- 
ing of  §  399  of  the  Code. 

When  such  endorser  is  examined  as  a  witness,  the  defendant  cannot,  under  that 
section,  be  examined  in  his  own  behalf. 

General  Term,  February,  1855. 

Before  Judges  INGRAHAM,  DALY,  and  WOODRUFF. 

ON  appeal  from  the  marine  court. 

This  action  was  brought  to  recover  the  amount  of  a  promis- 
sory note,  made  by  one  Kirk,  payable  to  the  defendant's  order, 
and  endorsed  by  him  and  one  Allen.  Allen  was  examined  as 
a  witness  on  the  part  of  the  plaintiff,  and  the  defendant  was 
offered  as  a  witness  on  his  own  behalf,  on  the  ground  that  the 
endorser  of  a  note  is  an  assignor  of  a  chose  in  action  within 
the  meaning  of  §  399  of  the  Code  of  Procedure.  The  plaintiff 
objected,  and  the  court  admitted  the  defendant  to  testify,  and 
rendered  judgment  in  his  favor. 

The  plaintiff  appealed  to  this  court. 

ADAMS  &  LUCKEY,  /or  appellant. 
JOHN  ANDERSON,  jr.,  for  respondent. 

By  the  court — INGRAHAM,  First  Judge.  The  plaintiff  sues 
the  defendant  as  the  first  endorser  of  a  promissory  note,  made 
by  Kirk  to  the  defendant,  by  him  endorsed  to  Matthew  Allen, 
and  by  Allen  to  the  plaintiff.  Upon  the  trial  of  the  cause, 
Allen  was  examined  as  a  witness  for  the  plaintiff;  and  the 
defendant  then  offered  -himself  as  a  witness,  and  was  admitted 
upon  the  ground  that  Allen  was  an  assignor  of  a  thing  in  action, 
and  the  defendant  therefore  could  be  examined  in  his  own  be- 
half under  §  399  of  the  Code. 

The  plaintiff  excepted  to  the  admission  of  the  defendant  as 
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a  witness.  The  propriety  of  admitting  the  defendant  to  testify 
in  his  own  favor,  depends  upon  the  question  whether  or  not 
the  endorser  of  a  promissory  note  is  an  assignor  within  the 
meaning  of  §  399  of  the  Code. 

We  are  referred  to  the  decisions  made  in  the  supreme  Court 
on  this  point,  sustaining  the  ruling  in  the  court  below,  as  con- 
clusive upon  the  question. 

There  are  three  cases  reported,  m  which  this  point  has  been 
discussed  in  that  court ;  and  if  the  decisions  had  been  clearly 
in  favor  of  such  a  construction  of  -the  statute,  I  should  feel  al- 
most bound  to  adopt  it,  even  if,  in  my  own  judgment,  I  should 
be  led  to  an  opposite  conclusion.  But  there  is  not,  in  those 
decisions,  any  such  exposition  of  the  true  meaning  of  this  sec- 
tion. The  first  case  in  which  such  a  decision  was  made  was 
that  of  Bump  agt.  Van  Arsdale,  (11  Barb.  634.) 

In  that  case,  at  general  term,  the  doctrine  was  distinctly 
stated  by  the  whole  court,  that  an  endorser  of  a  negotiable  note 
was  an  assignor  within  the  meaning  of  §  399  of  the  Code,  and 
that  the  defendant  could  be  examined  in  his  own  behalf. 

This  case  was  followed  by  that  of  Gagoe  agt.  JiUen^  (16 
Barb.  580,)  in  which  Mr.  Justice  STRONQ  not  only  doubts  the 
propriety  of  the  decision  in  Bump  agt.  Van  rfrsdale,  but  rather 
applies  that  provision  of  the  Code  to  persons  who  assign  a 
contract  or  demand,  which,  at  common  law,  could  not  be  so 
assigned  as  to  entitle  the  assignee  to  maintain  a  suit  at  law 
thereon  in  his  own  name.  He  adds,  "  Perhaps  it  should  not 
have  a  more  extended  application."  In  that  case,  part  of  the 
cause  of  action  was  a  note  not  negotiable ;  and,  in  regard  to 
that  note,  the  payee  was  held  to  be,  within  the  provisions  of 
the  Code,  an  assignor,  and  the  decision  was  made  upon  that 
ground. 

The  last  case  is  that  of  Potter  agt.  BushneU,  (10  How.  Pr. 
Rep.  94,)  in  which  Mr.  Justice  HARRIS  shows,  with  much  force, 
that  this  provision  of  the  Code  is  not  applicable  to  an  endorser 
of  negotiable  paper.  He  says,  that  if  the  question  had  been 
presented  without  the  weight  of  previous  authority,  he  should 
have  been  inclined  to  construe  the  term '[assignor]  as  applica- 


NEW-YORK  PRACTICE  REPORTS.  557 

Hicks  agt.  Wirth. 

ble  only  to  cases  where  a  right  to  maintain  an  action  has  been 
given  to  the  assignee. 

Again  :  "  The  word,  in  its  popular  sense,  is  confined  to  those 
who  transfer  a  right  of  action  not  transferable  at  common  law. 
Such  I  believe  to  have  been  the  sense  in  which  the  legislature 
used  the  term  in  the  Code.  I  do  not  think  it  was  intended  to 
prohibit  the  unrestricted  examination  of  any  witness  who  would 
have  been  competent  at  common  law." 

In  these  views,  also,  his  brethren,  holding  the  general  term 
with  Mr.  Justice  HARRIS,  concurred ;  but  they  yielded  their 
own  judgment,  and  adopted  the  opposite  conclusion  rather  than 
establish  a  conflicting  precedent. 

There  is  no  controlling  force,  therefore,  in  these  decisions, 
where  it  apjpears  that  six  of  nine  judges,  who  concurred  in  pro- 
nouncing them,  were  not  in  favor  of  the  construction  of  the 
Code  as  adopted  in  the  case  of  Bump  agt.  Van  Arsdale  ;  but 
on  the  contrary,  that  a  majority  of  these  judges  were  of  the 
opinion  that  the  endorser  of  a  negotiable  note  was  not  referred 
to  by  the  term  assignor  of  a  thing  in  action. 

I  feel,  therefore,  less  hesitation  in  adopting  a  different  con- 
struction of  this  provision  of  the  Code,  and  in  following  what 
has,  I  believe,  been  the  decisions  of  the  judges  in  this  district 
at  nisi  pinus,  where  the  question  has  arisen,  as  it  frequently  has, 
since  the  first  of  those  decisions  was  made. 

But  I  am  prepared  to  go  even  further, -and  dissent  from  the 
admission  of  these  cases,  that  an  endorser  is  to  be  considered 
an  assignor  of  a  thing  in  action.  The  note  is  a  promise  to  pay 
to  the  person  named  therein,  or  to  his  order,  a  certain  sum  of 
money.  His  endorsement  is  a  draft  or  order  on  the  maker  to 
pay  it  to  another.  The  legal  construction  put  upon  such  an 
endorsement  is  not  that  it  is  an  assignment  of  a  claim  against 
the  maker,  but  an  order  or  draft  upon  the  maker  for  the  money 
he  has  agreed  to  pay ;  and  it  is  upon  this  legal  fiction  that  the 
law  merchant  places  the  liability  of  the  endorser,  if  the  maker 
does  not  pay  the  note  at  maturity.  Such  a  liability  never  at- 
taches to  a  mere  assignor.  The  act  of  endorsing,  Chitty  says, 
is  equivalent  to  that  of  a  new  drawing.  (Chitty  on  Bills,  220.) 
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The  endorsement  of  a  bill  or  note  is  not  a  mere  transfer  of  the 
paper ;  it  is  a  new  and  substantial  contract,  (6  Crunch,  222 ;) 
it  is,  in  fact,  the  same  as  a  new  bill  drawn  by  the  endorser 
on  the  acceptor  (or  maker)  in  favor  of  the  endorsee.  (4  Mass. 
258.) 

The  endorsement  of  the  note,  strictly  speaking,  is  the  order 
or  appointment,  by  the  payee  to  the  maker,  of  a  person  to 
whom,  according  to  the  maker's  contract,  he  has  agreed  to  pay 
the  amount  as  promised ;  and  although  it  virtually  carries  with 
it  a  right  of  action  against  the  maker,  yet  that  right  is  rather 
for  a  breach  of  the  original  contract,  viz.,  a  promise  to  pay  to 
the  order  of  the  payee,'  than  from  any  actual  assignment  of  a 
claim  against  the  maker. 

There  may  be  cases  where  no  such  transfer  ever,  in  fact, 
takes  place ;  and  yet,  under  this  ruling  of  the  court  below,  the 
party  whose  name  is  on  the  back  of  a  note  would  be  in  all  cases 
excluded  from  being  a  witness,  except  upon  condition  of  ad- 
mitting a  defendant  as  a  witness  in  his  own  behalf.  Take  the 
case  of  a  note  endorsed  for  the  accommodation  of  a  maker,  and 
put  into  circulation  by  him.  Here  was  no  assignment  by  the 
payee.  The  note  never  had  vitality  in  the  hands  of  the  payee 
or  the  maker.  No  assignment  had  taken  place  or  could  be 
presumed,  because  there  was  nothing  to  assign.  Until  the 
maker  passed  it  away  to  the  holder,  it  was  nothing  more  than 
blank  paper.  In  such  case,  the  endorser  can  in  no  sense  be 
termed  an  assignor  of  a  claim  against  the  maker.  He  never 
had  any  to  assign. 

Other  instances  might  be  given  to  show  that  the  character 
of  an  endorser  of  a  negotiable  note  is  not  that  of  an  assignor  of 
a  thing  in  action ;  but  rather  of  one  directing  to  whom  the 
maker  shall  pay  the  amount  of  the  note,  according  to  his 
promise,  or  of  one  drawing  upon  the  maker  for  such  amount ; 
and  that  the  right  of  action  which  passes  to  the  endorser  is  the 
necessary  consequence  of  the  contract  of  the  maker,  rather  than 
any  assignment  of  a  right  of  action  by  the  payee. 

The  endorsement  of  the  note  is  an  appointing  the  contents 
thereof  to  be  paid  to  some  third  person.  The  contract  which 
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the  maker  enters  into  with  the  payee,  is  to  pay  him  or  such 
person  as  he  or  his  endorsee,  or  any  endorser's  endorsee  shall 
direct,  and  there  is  consequently  as  much  privity  between  the 
last  endorsee  and  the  drawer,  and  between  him  and  the  prece- 
dent endorsees,  as  there  is  between  the  drawer  and  the  payee. 
The1  endorsement  is  an  incident,  and  a  part  of  the  original 
contract." 

In  many  of  the  cases,  it  is  true,  that  an  endorsement  is  spoken 
of  as  assigning  or  transferring  the  note,  and  that  the  effect  of  the 
endorsement  is  to  vest,  in  the  endorsee,  the  rights  of  the  endorser ; 
yet,  I  apprehend  that  such  expressions  are  not  intended  to  place 
the  endorser  in  the  character  of  an  assignor,  but  to  describe  the 
necessary  consequence  of  appointing  the  payment  of  the  money 
to  a  third  person  to  be,  to  vest  in  him  all  the  rights  which  such 
payee  had,  to  compel  payment  himself.  The  case  of  Evarts  et  al. 
agt.  Palmer,  (7  Barb.  178,)  is  one  where  one  Thompson  is  said 
to  have  assigned  the  note  in  suit.  In  that  case  Thompson,  in 
his  examination,  says  he  sold  the  note,  &c.,  but  never  was  a 
party  to  the  note.  The  transaction  is  spoken  of  as  an  assign- 
ment, although  no  point  was  made  in  reference  to  the  character 
of  the  transfer.  The  counsel  in  that  case  contended  that  Thomp- 
son was  the  person  for  whose  benefit  the  action  was  brought ; 
and,  failing  in  that,  that  Thompson  assigned  the  note  to  make 
himself  a  witness.  % 

The  case  of  Hedges  agt.  Sealey,  (9  Barb.  S.  C.  Rep.  214,)  is 
of  a  note  transferred  by  delivering  without  the  endorsement  of 
the  payee,  and  in  which  the  court  say  the  party  who  took  the 
note  is  a  mere  assignee,  and  not  entitled  to  the  rights  of  an 
endorsee.  Neither  of  the  last  two  cases  can  be  considered  as 
authority  upon  the  point  now  under  consideration. 

In  Willis  agt.  Green,  (10  Wendell,  516,)  a  note  was  the  subject 
of  the  action,  and  that  case  shows  that  the  view  above  expressed 
of  the  character  of  the  endorsement,  is  rather  that  of  a  designa- 
tion of  the  person  to  whom  the  money  is  to  be  paid,  than  an  as- 
signment of  the  claim.  There  the  note  was  a  promise  to  pay 
A  on  the  order  of  B  &  C,  who  endorsed  their  names  on  the 
back  of  it.  The  court  held  that  A  was  the  person  to  whom 
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the  endorsement  was  to  be  made,  or  to  whom  the  money  was 
to  be  paid,  when  endorsed  by  B  &  C,  and  they  were  held 
liable  as  endorsers  to  A,  although  the  note  never  belonged  to 
them,  nor  was  transferred  by  them. 

In  the  last  edition  of  the  Code,  it  is  said  that  one  of  the 
judges  of  this  court  had  held  the  endorser  of  a  note  to  be  an 
assignor  within  the  meaning  of  §  399  of  the  Code.  Upon  con- 
sultation with  my  brethren,  they  both  concur  in  the  opinion 
that  an  endorser  is  not  to  be  considered  an  assignor  of  a  thing 
in  action  within  the  proper  meaning  of  that  term.  If  any  such 
ruling  took  place,  it  was  at  nisi  prius,  before  any  examination 
of  this  section  had  been  made. 

We  are  all  of  the  opinion  that  the  endorser  of  a  note  was  a 
competent  witness  for  the  plaintiff,  and  that  his  examination 
did  not  warrant  the  court  below  in  admitting  the  defendant  to 
testify  in  his  own  behalf. 

Judgment  reversed. 


SUPREME  COURT. 
DAVID  SACKETT,  respondent,  agt.  SAMUEL  NEWTON,  appellant. 

In  proceedings  supplementary  to  execution,  the  292d  section  of  the  Code  re- 
quires the  creditor  to  first  issue  his  execution  in  all  cases.  If  he  fails  to 
reach  the  debtors  property  by  that  means,  he  may,  under  the  first  sub-division 
of  that  section,  upon  the  return  of  the  execution  unsatisfied,  have  an  order  re- 
quiring the  debtor  to  submit  to  an  examination  for  the  purpose/of  discovering 
his  property. 

Under  the  2d  sub-division,  if,  after  the  execution  has  been  issued  and  before  it 
is  returned,  the  creditor  can  prove,  to  the  satisfaction  of  the  judge,  that  the 
debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by  the  debtor  that 
it  cannot  be  clearly  identified,  and  with  ordinary  diligence  reached  by  execu- 
tion, the  creditor  may  have  the  same  order,  upon  which  the  same  proceedings 
may  be  had  as  are  given  on  the  return  of  the  execution. 

But  where  it  appears  that  a  defendant  in  an  execution  not  returned,  is  in  pos- 
session and  occupation  of  a  farm  of  land,  with  stock  and  farming  implements 
thereon,  which  he  claims  belong  to  his  wife,  the  creditor  has  no  authority  to 
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institute  these  summary  proceedings  under  the  292d  section.  He  most,  under 
such  circumstances,  first  exhaust  his  remedy  by  execution ;  because  the 
property  is  tangible,  and  affords  unequivocal  evidence  of  title  and  possession. 
Where  the  facts  disclosed  by  the  affidavit  of  the  creditor  are  not  such  as  to 
make  a  case  within  the  statute,  the  officer  acquires  no  jurisdiction  over  the 
subject  matter ;  and  the  voluntary  appearance  and  examination  of  the  defend- 
ant cannot  give  him  jurisdiction. 


Erie  General  Term,  JVov.,  1854. 

MARVIN, 'P.  J.,  BOWEN  and  GREENE,  Justices. 

THIS  was  an  appeal  from  an  order  made  by  the  special  sur- 
rogate of  Chautauque  county,  appointing  a  receiver,  and  the 
several  orders  prior  thereto,  made  by  him  in  proceedings  sup- 
plemental to  execution. 

The  affidavit  produced  before  the  officer  shows  the  recovery 
of  a  judgment  by  the  respondent  against  the  appellant  and 
others,  on  the  22d  day  of  September,  1843,  for  $714.08  dam- 
ages, and  $96.08  costs.  That  on  the  llth  day  of  December, 
1854,  an  execution  was  issued  upon  said  judgment,  in  pursu- 
ance of  an  order  of  the  court,  which  was,  at  the  time  of  the  ap- 
plication for  the  order,  (Feb.  15,  1854,)  in  the  hands  of  the 
sheriff.  That  on  the  2d  day  of  February,  1854,  the  assignee 
of  the  judgment  called  upon  the  appellant  and  found  him  in 
the  possession  of  a  farm  of  about  70  acres  of  land,  worth 
$25  or  $30  per  acre  ;  that  the  appellant  claimed  that  he  had 
no  interest  in  the  farm,  and  that  it  belonged  to  his  wife  ;  that 
the  appellant  also  had  stock  and  farming  utensils  in  his  pos- 
session and  were  not  exempt  from  execution,  and  that  he  refused 
to  apply  any  of  such  property  to  the  satisfaction  of  said  judg- 
ment. Upon  this  affidavit,  the  officer  issued  an  order  reciting 
that  an  execution  had  been  issued  upon  the  judgment  and  re- 
turned unsatisfied,  and  ordering  the  appellant  to  appear  before 
him,  to  answer  on  oath  concerning  his  property.  The  de- 
fendant appeared  on  the  return  day,  and  submitted  to  an  exami- 
nation without  objection.  At  the  close  of  the  examination, 
the  officer  decided  that  there  was  sufficient  ground  for  the  ap- 
pointment of  a  receiver;  and  the  appellant  requested  that  the 
proceedings  might  be  delayed  to  enable  him  to  consult  counsel. 

Vol.  X.  36 
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After  a  short  delay,  the  appellant  again  appeared  with  coun- 
sel, and  raised  the  following  among  other  objections  : 

1st.  That  the  facts  disclosed  in  the  respondent's  affidavit 
did  not  give  the  officer  jurisdiction. 

2d.  That  it  appeared  that  the  property  mentioned  in  the 
affidavit  was  subject  to  levy  and  sale  on  execution,  and  it  did 
not  appear  that  the  officer  could  not  seize  it. 

These  objections  were  overruled,  and  the  special  surrogate 
made  an  order  appointing  a  receiver  and  enjoining  the  appel- 
lant from  disposing  of  or  interfering  with  his  property.  The 
defendant  appeals  from  both  of  these  orders,  and  asks  to  have 
all  the  proceedings  and  orders  reversed. 

GEORGE  BARKER,  for  appellant — Insisted,  1st.  That  the  affi- 
davit upon  which  the  order  to  appear  and  answer  was  granted, 
did  not  contain  proof  that  the  appellant  "  unjustly  refused " 
to  apply  his  property  to  pay  the.  debt.  The  affidavit  should 
detail  the  facts  and  circumstances  relied  upon,  so  that  the  officer 
could  judge  of  their  force.  (§  292.) 

2d.  The  order  did  not  correspond  with  the  case  presented 
by  the  affidavit — the  affidavit  showed  the.  execution  in  the 
hands  of  the  officer,  and  was  designed  to  make  a  case  in  aid  of 
execution.  The  order  was  made  with  the  idea  that  execution 
was  returned  unsatisfied. 

3d.  The  appearance  of  the  appellant  on  the  return  of  the 
order,  did  not  waive  the  question  of  jurisdiction.  The  officer 
gets  jurisdiction  of  the  subject  matter,  by  the  affidavit  required 
by  statute.  2.  The  appearance  of  the  debtor  was  not  volun- 
tary, but  was  coerced  by  the  officer.  And  his  appearance  can 
only  be  construed  for  the  purpose  of  answering  the  order — "  to 
answer  concerning  his  property ;"  he  is  before  the  officer  as  a 
witness,  and  is  examined  as  any  other  witness.  (Brodhead  agt. 
M'Connell,  3  Barb.  171  ;  In  the  matter  of  Faulkner,  4  Hill, 
601 ;  Bissell  agt.  Briggs,  9  Mass.  469 ;  Pawling  agt.  Bird,  13 
Johns.  192  ;  Garvin  agt.  Sheldon,  3  Barb.  232 ;  Burckle  agt. 
Gebhardt.  3  Comstock,  132.) 

4th.  Even  where  the  jurisdiction  of  a  special  officer  comes 
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up  collaterally,  the  person  alleging  jurisdiction  has  got  to  prove 
it.  where  it  depends  on  the  officer  and  his  proceedings  solely. 
But  where  jurisdiction  is  claimed  by  the  acts  of  the  officer,  and 
his  proceedings  are  partly  by  the  acts  of  the  person  proceeded 
against,  then  the  rule  is  changed,  and  the  party  must  show 
want  of  jurisdiction,  and  that  his  apparent  concurrence  was  co- 
erced by  an  illegal  assumption  of  power.  (Brodhead  agt. 
M'Connell,  3  Barb.  184.) 

E.  F.  WARREN,  for  respondent — 1st.  The  affidavit  on  which 
the  order  that  the  defendant  appear  was  granted,  was  suffi- 
cient. It  contained  evidence  tending  to  show  that  defendant 
had  property  which  he  refused  to  apply,  and  the  officer  had  a 
right  to  be  satisfied  with  it.  (Code,  §  292 ;  7  How.  Pr.  £.,  416.) 

2d.  A  receiver  may  be  appointed  where  it  appears  that  the 
property  of  the  debtor  is  the  subject  of  a  levy.  (4  Sand.  649  3 
Code  §  292.) 

3d.  The  defendant  waived  his  right  to  object  to  the  regu- 
larity of  the  previous  proceedings,  by  appearing  and  submitting 
to  an  examination.  (8  How.  Pr.  R.,  315  ;  5  id.  16.) 

By  the  court — GREENE,  Justice.  By  the  2d  clause  of  §  292 
of  the  Code,  it  is  provided  that  after  the  issuing  of  an  execu 
tion  against  property,  and  upon  proof  by  affidavit,  to  the  satis- 
faction of  the  court  or  judge,  that  the  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  the  judgment,  the  court  or  judge  may,  by  an  order, 
require  the  judgment  debtor  to  appear  and  answer  concerning 
the  same,  and  that  such  proceedings  may  thereupon  be  had,  for 
the  application  of  the  debtors  property  towards  the  satisfaction 
of  the  judgment,  as  are  provided  upon  the  return  of  an  execu- 
tion unsatisfied. 

This  provision  was,  undoubtedly,  suggested  by  the  4th  sub. 
of  the  4th  section  of  the  non-imprisonment  act,  which  provi- 
ded that  where  satisfactory  evidence,  by  affidavit,  should  be 
adduced  to  the  officer  mentioned  in  the  act,  that  the  de- 
fendant had  property  or  rights  in  action  which  he  fraudulently 
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concealed,  or  that  he  had  rights  in  action,  #c.,  which  he  unjustly 
refused  to  apply  to  the  payment  of  any  judgment  that  might 
have  been  rendered  against  him  ;  the  officer  should  issue  his 
warrant  for  the  arrest  of  the  defendant,  as  provided  in  the  3d 
section  of  that  act.  Proceedings  could  not  be  instituted  un- 
der the  act,  predicated  upon  any  of  the  facts  specified  in  the 
2d  sub.  of  §  4,  until  the  recovery  of  judgment ;  but  they  might 
be  taken  after  the  rendition  of  judgment,  before  the  issuing  of 
execution,  and  while  the  execution  was  stayed  by  the  statute. 
It  is  apparent  from  these  provisions,  that  the  proceeding  by 
warrant,  provided  for  by  that  act,  was  designed  as  a  substitute 
for  an  execution  in  cases  where  that  remedy  was  inapplicable. 
The  first  clause  of  sub.  2,  of  §  4,  relates  to  property  and 
things  in  action  that  have  been  fraudulently  concealed,  and  thus 
put  beyond  the  reach  of  an  execution ;  while  the  2d  clause  re- 
lates to  rights  in  action,  money,  &c.,  which  are  not  subject  to 
levy  and  sale  on  execution.  Mr.  Justice  COWEN,  in  the  case 
of  Berthelon  agt.  Betts,  (4  Hill,  577,  579,)  said  "  We  have  al- 
ways understood  the  provisions  in  question  as  no  more  than  a 
statute  execution  against  choses  in  action,  and  other  effects  not 
tangible  by  the  ordinary  fi.  fa. 

It  is  entirely  clear  from  the  provisions  of  this  statute,  and 
from  all  the  decisions  upon,  and  practice  under  it,  that  it  was 
never  intended  by  the  legislature,  nor  construed  by  the  courts, 
to  sanction  this  summary  proceeding  for  the  purpose  of  reach- 
ing tangible  property  in  the  open  and  notorious  possession  of 
the  debtor  and  within  the  reach  of  an  ordinary  execution,  where 
the  debtor  had  manifested  no  design  to  remove  or  dispose  of  it 
with  a  fraudulent  intent. 

In  my  opinion,  the  provisions  of  the  192d  section  of  the 
Code,  when  fairly  construed,  are  not  susceptible  of  any  such 
intolerable  abuse.  The  first  clause  of  the  section  provides  for 
the  issuing  of  the  order,  requiring  the  debtor  to  appear  and 
answer  concerning  his  property,  after  an  execution  has  been  re- 
turned unsatisfied — thus  plainly  implying,  that  in  ordinary  cases 
the  creditor  must  exhaust  his  remedy  by  execution,  before  re- 
sorting to  this  proceeding.  The  second  clause  provides  that 
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the  order  may  be  issued  after  the  execution  has  been  issued, 
and  upon  proof  that  the  debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment.  If 
the  word  property  in  this  section  is  to  have  the  comprehensive 
construction  indicated  by  the  general  definition  of  that  term, 
contained  in  the  463d  and  464th  sections,  unqualified  by  the 
other  provisions  of  the  section,  then  it  may  be  asked  why,  in 
a  case  where  there  is  no  proof  that  the  debtor  has  property, 
should  the  creditor  be  compelled  to  wait  until  the  return  of  his 
execution,  before  he  can  compel  the  debtor  to  answer,  when, 
in  another  case,  the  creditor  is  permitted  to  take  the  same  pro- 
ceeding upon  proving  that  the  debtor  has  property  which  may 
be  reached  and  appropriated  by  means  of  his  execution?  Why, 
in  the  latter  case,  is  he  required  to  isstte  an  execution  at  all,  if 
property  of  every  species,  as  well  as  that  wnich  is  tangible  and 
subject  to  levy  and  sale  on  execution,  and  in  the  open  posses- 
sion of  the  debtor,  as  that  which  in  its  nature  cannot  be  so 
reached,  or  is  so  concealed  that  it  cannot  be  discovered,  cannot 
be  reached  by  execution  ?  I  think  the  answer  is  plainly  suggest- 
ed by  the  various  provisions  of  the  Code  on  this  subject.  The 
proceeding  authorized  by  the  2d  clause  of  §  192  was  given  for 
the  purpose  of  reaching  such  property  only  as  was  of  such  a 
nature,  or  so  circumstanced,  that  it  could  not  be  reached  by  execu- 
tion. As  to  all  other  property,  the  section  which  requires  the 
previous  issuing  of  an  execution,  contemplates  that  the  creditor 
shall  be  confined  to  that  remedy  until  the  execution  shall  be  re- 
turned, pursuant  to  the  provisions  of  the  section.  The  creditor 
must  first  issue  his  execution  in  all  cases.  That  is  the  remedy 
provided  by  the  Code,  as  well  as  by  the  pre-existing  law.  If  he 
fails  to  reach  the  debtor's  property  by  that  means,  he  may,  upon 
the  return  of  the  execution  unsatisfied,  have  an  order  requiring 
the  debtor  to  submit  to  an  examination  for  the  purpose  of  dis- 
covering his*  property.  If,  after  the  execution  has  been  issued 
and  before  it  is  returned,  the  creditor  can  prove,  to  the  satis- 
faction of  the  judge,  that  the  debtor  has  property  not  subject 
to  levy,  or  which  is  so  kept  by  the  debtor  that  it  cannot  be 
clearly  identified,  and  with  ordinary  diligence  reached  by  exe- 
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cution,  the  creditor  may  have  the  same  order,  upon  which  the 
same  proceedings  may  be  had  as  are  given  on  the  return  of  the 
execution.  But  where  the  debtor  is  shown  to  be  in  the  undis- 
puted possession  of  property  subject  to  levy  on  execution,  un- 
der circumstances  affording  unequivocal  evidence  of  title,  the 
creditor  is  bound  to  levy  upon  such  property  instead  of  resort- 
ing to  this  proceeding.  A  construction  of  the  statute  which 
would  authorize  this  proceeding  under  such  circumstances,  and 
thus  summarily  and  unnecessarily  substitute  a  receiver,  in  the 
place  of  the  sheriff,  to  take  charge  of  the  debtor's  property, 
would  be  productive  only  of  injustice  and  oppression. 

In  this  case,  the  respondent's  affidavit,  that  the  execution 
had  not  been  returned ;  and,  although  the  time  within  which 
the  sheriff  was  authorized  to  levy  under  it,  had  expired,  that 
fact  did  not  authorize  this  proceeding.  It  was  the  duty  of  the 
creditor  to  issue  a  new  execution.  I  am,  therefore,  of  the 
opinion,  that  the  facts  disclosed  in  the  affidavit  upon  which  the 
proceeding  was  founded,  did  not  make  a  case  within  the  stat- 
ute— that  the  officer  acquired  no  jurisdiction  over  the  subject 
matter ;  and,  as  none  could  be  conferred  by  the  appearance  of 
the  appellant,  even  if  he  had  made  no  objections  to  the  pro- 
ceeding, the  orders  appealed  from  should  be  reversed  with 
costs. 
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On  a  motion  to  admit  to  bail  on  an  indictment  for  murder,  upon  testimony  taken 
before  the  coroner  and  the  grand  jury,  further  proof,  by  affidavit  or  oral  testi- 
mony, on  the  part  of  the  defendants,  tending  to  show  their  innocence  of  the 
offence  charged,  as  affecting  the  question  of  bail,  cannot  be  allowed. 
Previous  to  the  Revised  Statutes,  it  was  well  settled  that  in  capital  offences  the 
defendant  might  be  bailed  before  indictment,  but  not  afterwards :  the  reasons 
for  the  distinction  were,  that  before  the  indictment  the  court  had  access  to  the 
depositions  and  testimony  on  which  the  charge  was  based ;  and  in  the  other 
case  could  not,  because  the  grand  jury  were  required  to  keep  the  testimony 
before  it  secret ;  and  the  court,  having  no  means  of  inferring  otherwise,  would, 
therefore,  always  imply  that  the  grand  jury  had  not  indicted  on  insufficient 
proof,  and  so  refuse  bail. 

But  it  is  provided  by  the  Revised  Statutes,  (2  R.  S.  724,  §  30,)  that  "  every 
grand  jury  may  appoint  one  of  their  number  to  be  a  clerk  thereof,  to  preserve 
minutes  of  their  proceedings,  and  of  the  evidence  given  before  them,"  &c. 
So  that  the  court  may  now  be  possessed"  of  all  the  evidence  taken  Itefore  the 
coroner  and  grand  jury.  The  question  of  bait  in  capital  cases,  therefore,  is 
now  open  to  consideration  to  the  same  extent  after  as  before  indictment. 
It  seems  to  be  settled  by  authority,  that  the  court  will  in  all  cases,  capital  or 
otherwise,  exercise  its  discretionary  powers,  and  admit  to  bail  when,  from 
the  testimony  under  which  the  accused  is  held,  it  is  indifferent  whether  he 
is  innocent  or  guilty, — in  other  words,  when,  upon  an  examination  of  the  testi- 
mony, the  presumption  of  guilt  is  not  strong ;  and  it  is  particularly  called  upon 
to  bail  in  all  cases  when  the  presumptions  are  decidedly  in  favor  of  the  inno- 
cence of  the  accused. 

The  testimony  given  before  a  grand  jury,  which  is  always  ex  parte,  should  be 
sufficient  in  degree  to  convict,  or  show  the  defendant  guilty,  if  unexplained; 
upon  less  testimony  than  this  the  grand  jury  should  never  find  a  bill. 
In  this  case,  held,  that,  as  the  proof  stood,  it  would  not  justify  the  conviction  of 
the  defendants,  Hyler,  Lynn,  or  Van  Pelt.     They  should  be  admitted  to  bail. 
And  as  regarded  the  defendants,  Irving  and  Morrissey,  held,  that,  upon  the  tes- 
timony, there  was  not  only  none  upon  which  a  conviction  could  be  had,  but 
that  the  proof,  of  it  did  not  warrant  the  finding  of  the  indictment.     They 
should  be  admitted  to  bail. 

April  Term,  1855. — INDICTMENT  for  murder.     Motion   to 
admit  to  bail. 
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JAMES  W.  NYE  &  HORRACE  F.  CLARK,  for  defendants. 

MR.  RUSSELL,  for  defendant  Van  Pelt. 

A.  OAKLEY  HALL,  district  attorney ',  for  People. 

By  the  court — COWLES,  Justice.  This  is  an  application  to 
admit  to  bail  all  of  the  defendants,  except  Baker,  who  is  still 
at  large.  The  motion  is  based  upon  the  testimony  taken  be- 
fore the  coroner,  and  that  taken  before  the  grand  jury,  on  which 
the  indictment  was  found.  The  defendants  at  the  same  time 
ask  leave  to  furnish  further  proof,  by  affidavit  or  oral  testimony, 
on  the  subject,  showing  their  innocence  of  the  offence  charged, 
as  affecting  the  question  of  bail.  The  district  attorney  at  the 
same  time  also  moves  for  an  increase  of  the  bail  heretofore 
taken  from  the  defendant  Irving. 

The  first  question  to  be  settled  is,  whether  such  further  proof 
can  be  received  1  After  a  careful  examination  of  the  subject, 
I  have  come  to'the  conclusion  that  such  proof  cannot  be  received. 
It  has  not  been  the  practice  heretofore,  either  in  this  country 
or  in  England — nor  can  such  a  precedent  be  established,  with- 
out making  an  application  for  bail  substantially  a  trial  on  the 
merits ;  for  if  the  prisoner  can  produce  such  evidence  in  his 
own  behalf,  the  public  prosecutor  should  be  permitted  to  con- 
trovert it ;  which,  in  effect,  would  transform  a  motion  to  bail 
into  an  examination  into  the  guilt  or  innocence  of  the  prisoner. 

The  rule  seems  to  be  well  settled  to  the  contrary,  and  with  rea- 
son, because,  to  open  the  whole  question  of  guilt  or  innocence 
to  proof  on  a  motion  to  admit  to  bail,  would  be  attended  with 
most  serious  public  inconvenience.  In  most  cases  there  would 
be  extant  on  the  files  of  the  court  the  preliminary  examination 
of  the  accused,  or  the  testimony  before  the  coroner,  or  that  be- 
fore the  grand  jury — in  some  cases,  all.  True,  as  in  this  case, 
a  party  may  sometimes,  by  casualty,  be  deprived  of  the  benefit 
of  a  preliminary  examination,  but  the  hardship  in  a  particular 
instance  should  not  induce  the  establishment  of  a  precedent, 
which  would  prove  of  great  public  inconvenience.  The  motion 
to  put  in  proof  must,  therefore,  be  denied. 
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This  brings  us  to  the  main  question.  The  power  of  the 
court  to  bail  is  unquestioned  ;  but  the  principles  which  will 
guide  the  court  in  the  exercise  of  this  power  have  been  well 
established,  and  will  be  recognized  here  as  the  true  rule  by 
which  to  be  governed. 

It  has  been  said  that  in  the  higher  class  of  offences,  particu- 
larly of  a  capital  nature,  a  court  will  not  bail  after  indictment, 
although  they  may  before.  This  distinction  has  arisen  from 
the  fact,  that  in  the  one  case  the  court  have  before  it  the  testi- 
mony taken  before  the  coroner's  jury,  or  before  the  committing 
magistrate,  and  can  thus,  by  an  inspection  of  the  testimony,  be 
enabled  to  form  some  judgment  as  to  probable  guilt  or  inno- 
cence ;  while  in  the  other  case  the  old  rule  did  not  permit  the 
testimony  before  the  grand  jury  to  be  disclosed,  and  the  court 
were  therefore,  after  indictment,  unable  to  say  on  what  proof 
it  had  been  found. 

In  Lord  Mohan's  case,  (1  Salk.  104,)  it  was  said,  "  If  a  man 
be  found  guilty  of  murder  by  a  coroner's  inquest,  we  sometimes 
bail  him,  because  the  coroner  proceeds  upon  depositions  taken 
in  writing,  which  we  may  look  into ;  otherwise,  if  a  man  be 
found  guilty  of  murder  by  a  grand  jury,  because  the  court  can- 
not take  notice  of  their  evidence,  which  they  by  their  oath  are 
bound  to  conceal."  "  A  man  charged  with  murder  by  the  ver- 
dict of  a  coroner's  inquest  may  be  admitted  to  bail,  though  not 
after  the  finding  of  an  indictment  by  a  grand  jury."  (1  Chitty 
Crim.  Law,  129,  Jim.  ed.  of  1836.)  And  the  reason  is  the  same 
as  above  given. 

So  in  1  Martin's  Lous.  Rep.  142,  The  Territory  agt.  Benoit,  the 
court  say,  "  On  a  coroner's  inquest  finding  a  person  guilty  of  a 
capital  crime,  the  judges  have  often  looked  into  the  testimony, 
which  the  coroner  is  bound  to  record ;  and,  when  they  have 
been  of  opinion  that  the  jurors  had  drawn  an  illogical  conclu- 
sion, admitted  the  party  to  bail.  But  as  the  evidence  before 
the  grand  jury  is  not  written,  and  cannot  be  disclosed,  the  same 
discretion  and  control  cannot  be  exercised,  and  the  judges  can- 
not help  considering  the  finding  of  a  grand  jury  too  great  a  pre- 
sumption of  the  defendant's  guilt  to  bail  him." 
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Other  instances,  to  the  same  effect,  might  be  cited,  all  show- 
ing that  the  distinction  made  between  bailing  in  capital  cases 
before  or  after  indictment  has  been  founded,  on  the  reasons 
above  given — that  before  the  indictment  the  court  have  access 
to  the  depositions  and  testimony  on  which  the  charge  is  based, 
and  in  the  other  case  could  not,  because  the  grand  jury  were 
required  to  keep  the  testimony  before  it  secret ;  and  the  court, 
having  no  means  of  inferring  otherwise,  would,  therefore,  al- 
ways imply  that  the  grand  jury  had  not  indicted  on  insufficient 
proof,  and  so  refuse  to  bail.  Such  difficulty,  however,  does  not 
exist  in  this  case. 

It  is  provided  by  2  R.  S.  724,  §  30,  that, "  Every  grand  jury  may 
appoint  one  of  their  number  to  be  a  clerk  thereof,  to  preserve 
minutes  of  their  proceedings,  and  of  the  evidence  given  before 
them,"  &c.,  which  was  done  here;  and  the  whole  evidence 
taken  before  the  grand  jury  who  found  this  bill,  it  is  admitted, 
is  before  the  court,  consisting  of  the  record'  of  the  testimony 
taken  before  the  coroner's  jury,  which  was  also  read  before  the 
grand  jury,  together  with  a  full  record  of  all  other  facts  testified 
to  before  the  grand  jury.  The  question  of  bail  is,  therefore, 
open  to  consideration  to  the  same  extent  as  .it  would  be  if  ap- 
plied for  before  indictment,  for  the  court  know  on  what  testi- 
mony this  indictment  was  found. 

The  question  then  arises,  under  what  circumstances  can  bail 
be  given  in  cases  like  the  present?  In  the  case  of  The  People  agt. 
Goodwin,  (1  Wheeler's  Crim.  Cases,  445,)  the  late  Chief  Justice 
SPENCER  says,  "  That  if  it  stands  indifferent  whether  a  person 
charged  with  a  felony  be  guilty  or  not,  he  ought  to  be  bailed ; 
and  that,  even  in  capital  cases,  where  there  are  any  circum- 
stances to  induce  the  court  to  suppose  he  may  be  innocent,  they 
will  bail." 

That  most  eminent  of  jurists,  in  the  same  case,  after  stating 
further  that  there  is  no  fixed  or  certain  rule  for  every  case,  but 
that  each  one  must  be  governed  by  the  peculiar  circumstances 
attending  it,  says,  "  The  object  of  imprisonment  before  convic- 
tion, is  to  secure  the  forthcoming  of  the  person  charged  with 
the  commission  of  a  crime,  and  it  is  never  intended  as  any  part 
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of  the  punishment ;  for  until  the  guilt  of  the  party  be  legally 
ascertained,  there  is  no  ground  for  punishment ;  and  it  would 
be  cruel  and  unjust  to  inflict  it.  The  laws,"  says  he,  u  of  every 
free  country  estimate  personal  liberty  as  of  the  most  sacred 
character;  and  it  is  not  to  be  violated  or  abridged  before  trial. 
If,"  he  further  says,  "the  punishment  be  death,  or  corporeal 
imprisonment,  a  consciousness  of  guilt  would  probably  induce 
flight  and  an  evasion  of  the  punishment ;  and  in  admitting  to 
bail,  therefore,  regard  must  be  had  to  the  probable  guilt  of  the 
party,  and  the  nature  of  the  punishment." 

He  then  proceeds  to  recapitulate  the  facts  in  that  particular 
case,  which  was  for  manslaughter — stated  the  prisoner  had  once 
been  tried  and  the  jury  disagreed  ;  that  the  foreman  had,  when 
called,  rendered  a  verdict  of  guilty ;  but  then,  on  being  polled, 
one  of  the  jury  dissented ;  and  then  proceeds,  "  I  am,  there- 
fore, bound  to  presume  that  the  prisoner  may  be  innocent  of 
the  offence.  In  such  a  case,  as  I  understand  the  law,  he  is  en- 
titled to  be  bailed." 

These  principles  were  approved  by  the  court  in  the  case  of 
Tayloe,  (5  Cow.  39,)  which  was  a  case  of  homicide,  before  in- 
dictment ;  and  in  that  case,  after  approving  of  the  rule  laid 
down  by  Chief  Justice  SPENCER,  in  the  case  above  cited,  Mr. 
Chief  Justice  SAVAGE  says,  "  If  the  facts  in  the  case  now  before 
the  court  afford  the  same  presumptions  of  innocence,  and  it  ap- 
pears to  the  court,  from  the  depositions,  that  it  is  quite  indiffer- 
ent whether  he  is  guilty,  then,  in  my  opinion,  he  ought  to  be 
bailed,  otherwise  not." 

The  same  rule  has  been  repeatedly  recognized  in  England. 
(Hawkins  Picas  of  the  Crown,  B.  2,  ch.  15,  §§  40  to  50 ;  Rex 
agt.  Dalton,  2  Str.  911.)  In  Com.  Digest,  Bail  F,  it  is  said, 
"  The  court  will  not  bail  in  murder,  treason,  &c.,  unless  there 
be  reasonable  cause." 

The  criminal  code  of  Louisiana  contains  a  provision,  which 
seems  to  be  a  summary  of  the  common  law  rule  on  this  subject. 
Article  192  provides  that,  "  All  persons  shall  be  bailable,  ex- 
cept lor  capital  offences,  where  the  proof  is  evident  and  pre- 
sumption great;"  and  then,  reciting  that  murder,  rape,  and 
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some  other  offences,  are  punishable  with  death,  proceeds — 
"  Persons  accused  of  the  offences  above  enumerated,  (capital 
offences,)  are  also  to  be  bailed  when  the  proof  is  not  evident, 
nor  the  presumption  strong." 

The  general  proposition,  deducible  from  the  foregoing  au- 
thorities, is,  that  the  court  will  in  all  cases,  capital  or  other- 
wise, exercise  its  discretionary  powers,  and  admit  to  bail  when, 
from  the  testimony  under  which  the  accused  is  held,  it  is  in- 
different whether  he  is  innocent  or  guilty — in  other  words  when, 
upon  an  examination  of  the  testimony,  the  presumption  of  guilt 
is  not  strong;  and  they  are  particularly  called  upon  to  bail  in 
all  cases  when  the  presumptions  are  decidedly  in  favor  of  the 
innocence  of  the  accused. 

It  may  be  well  here,  also,  to  inquire  on  what  testimony  an 
indictment  should  be  based  ?  I  am  satisfied  that  this  most  im- 
portant matter  is  oftentimes  overlooked,  and  still  oftener,  per- 
haps, misunderstood,  by  our  grand  juries;  and  yet  such  is  the 
very  nature  of  the  organization  of  a  grand  jury,  such  its  mode 
of  proceeding,  the  secrecy  of  its  action,  and  the  ex  parte  char- 
acter of  the  testimony  taken  before  it,  that  these  errors  are 
rarely,  and  then  only  incidentally,  brought  before  the  court  for 
review.  These  errors  the  court  should  vigilantly  watch,  and, 
as  far  as  practicable,  correct. 

In  no  case  is  injustice  more  likely  to  be  done  than  in  the 
finding  of  indictments  on  insufficient  proof — an  injustice  diffi- 
cult to  be  guarded  against,  and  yet  oftentimes  most  oppressive 
in  its  consequences  to  the  accused.  I  cannot  regard  the  indict- 
ment as  in  theory  a  mere  accusation,  based  upon  probable 
cause  to  believe  the  accused  may  be  guilty — like  the  finding  of 
the  committing  magistrate — but  as  a  direct  and  positive  charge 
on  oath  that  upon  the  testimony  before  the  grand  jury,  ex  parte 
and  unexplained,  the  jury  find  he  is  guilty. 

In  1  Chitty  Crim.  Law,  318,  it  is  said,  "  Formerly  it  was  laid 
down,  that  a  grand  jury  ought  to  find  the  bill  if  probable  evi- 
dence were  adduced  to  support  it,  because  it  is  only  an  accusa- 
tion, tincl  the  defendant  will  afterwards  defend  himself  before 
a  more  public  tribunal.  But  great  authorities  have  taken  a 
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more  merciful  view  of  the  subject ;  and,  considering  the  igno- 
miny, the  dangers  of  perjury,  the  anxiety  of  delay,  and  the 
misery  of  a  prison,  have  argued  that  the  grand  inquest  ought, 
as  far  as  the  evidence  before  them  goes,  to  be  convinced  of  the 
guilt  of  the  defendant.  What  was,  therefore,  anciently  said 
of  petit  treason,  may  be  applied  to  all  other  offences — that  since 
it  is  preferred  in  the  absence  of  the  prisoner,  it  ought  to  be 
supported  by  substantial  testimonies." 

"  Indictments,"  says  Lord  COKE,  "  being  the  foundation  of 
all  capital  proceedings,  found  in  the  absence  of  the  party  ac- 
cused, and  only  the  evidence  for  the  king  being  adduced,  it  is 
necessary  that  the  proof  of  the  offence  should  be  substantial." 
(3  Coke  Inst.  25.) 

In  a  note  to  4  Hawkins'  Pleas  of  the  Crown,  p.  82,  we  find 
the  following  :  "  It  has^  been  observed,  with  great  strength  of 
argument,  that  a  grand  jury  ought  to  have  the  same  persuasion 
of  the  truth  as  a  petit  jury,  or  a  coroner's  inquest."  (Vide  also 
4  State  Trials^  183.)  Blackstone  uses  the  following  language  : 
"  A  grand  jury  ought  to  be  thoroughly  persuaded  of  the  truth 
of  an  indictment,  so  far  as  their  evidence  goes,  and  not  to  rest 
satisfied  merely  with  remote  possibilities — a  doctrine  that  might 
be  applied  to  very  oppressive  purposes.  (4  Bl.  Com.  303.)  The 
rule,  as  thus  laid  down,  I  believe  to  be  the  true  one.  No  other, 
in  my  judgment,  is  safe ;  nor  is  it  to  be  tolerated  that  a  citizen 
shall  be  charged  with  a  serious  offence,  and  sent  to  a  petit  jury 
for  trial,  unless  the  ex  parte  testimony,  taken  in  his  absence, 
with  no  power  of  cross-examination,  shall  at  least,  if  unex- 
plained, show  him  guilty.  This  is  implied  in  the  very  lan- 
guage of  the  indictment : — "  The  jurors,  &c.,  upon  their  oaths, 
present  that  A  B  is  guilty,"  &c.  How,  upon  their  oaths,  can 
th^y  say  the  accused  is  guilty,  unless,  as  the  testimony  stands 
before  them,  the  proof,  unexplained,  would  lead  logically  to 
such  conclusion?  Is  it  to  be  tolerated  that  grand  juries  are  to 
speculate  upon  the  chances  of  the  guilt  or  innocence  of  the  citi- 
zen? If  the  grand  jury  cannot  say  that  the  testimony  they 
have  taken  ex  parte  is  strong  enough  to  lead  to  conclusion 
of  guilt,  is  the  citizen  to  be  subjected  to  all  the  ignominy  of  an 
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indictment,  and  the  rigors  perhaps  of  a  long  confinement  in  a 
prison,  to  the  injury  of  his  health  and  character,  and  the  ruin 
of  his  business,  on  a  suspicion  merely  that  he  may  be  guilty? 
I  do  not  so  understand  the  law,  but  as  above  stated — that  the 
testimony  must  be  sufficient  in  degree  to  convict,  if  unexplained. 
Such  are  the  principles  which  must  govern  in  the  cases  now 
before  the  court. 

The  parties  who  apply  for  bail,  seven  in  number,  namely, 
M'Laughlin,  alias  Pargene,  Turner,  Hyler,  Lynn,  Van  Pelt, 
Morrissey,  and  Irving,  are  all  charged  by  the  indictment  as 
accessories  to  the  murder  of  William  Poole.  The  testimony 
shows,  that  on  the  evening  of  the  homicide,  without  anticipa- 
tion of  a  meeting  by  either  party,  Morrissey  and  the  deceased 
met  in  a  public  house  in  this  city ;  that  they  were  enemies  ; 
that  on  meeting,  a  violent  quarrel  ensued  between  them,  and 
much  feeling  was  excited;  that  Poole,  supposing  probably  he 
would  be  assaulted,  drew  a  pistol,  and  pointed  it  at  Morrissey^ 
that  Morrissey  was  soon  furnished  with  one,  which  he  snapped 
at  Poole ;  that  at  this  time  Irving  interfered  and  attempted  to 
prevent  any  difficulty ;  and  that  after  much  excitement,  but  no 
blows  given,  the  parties  were  separated  by  the  arrest  of  Poole 
and  Morrissey,  both  of  whom  were  taken  away  in  opposite  direc- 
tions. None  of  the  accused  were  present  at  this  first  quarrel 
but  Morrissey,  Irving,  and  Hyler.  As  the  parties  were  taken 
from  the  house,  Irving  also  left,  and  was  not  seen  in  company 
with  any  of  the  accused  again  that  night,  and  the  weight  of  the 
testimony  is,  that  he  went  directly  home,  and  did  not  hear  of 
the  subsequent  affray  until  the  next  morning.  The  only  other 
testimony  as  to  Irving  is,  that  some  months  before  this  he  had 
been  heard  to  make  threats  in  regard  to  Poole,  and  to  declare 
his  intention  to  procure  his  death.  As  to  Morrissey,  the  whole 
testimony  goes  to  show  that,  after  the  difficulty,  he,  in  company 
with  some  of  the  accused  and  others,  called  at  different  drink- 
ing places ;  that  he  became  very  much  intoxicated,  and  was 
taken  home,  before  the  second  affray,  in  a  state  of  senseless 
inebriation.  There  is  no  evidence  that  he  conspired  with  any 
other  parties  to  have  a  further  collision  with  Poole  that  night, 


NEW-YORK  PRACTICE  REPORTS.  575 

The  People  agl.  Lewis  Baker  and  others. 

or  expected  one ;  and  the  inference  from  the  testimony  is  con- 
clusive, that  he  knew  nothing  of  the  subsequent  difficulty  which 
resulted  in  Poole's  being  shot,  until  after  the  occurrence,  and 
was  then  in  too  inebriated  a  state  to  be  made  to  know  it  until 
the  next  morning. 

As  to  Hyler,  Lynn,  and  Van  Pelt,  the  theory  of  the  prosecu- 
tion is,  that  they,  in  conjunction  with  Baker,  Pargene,  and  Tur- 
ner, formed  a  conspiracy  for  the  purpose  of  a  joint  attack,  the 
same  night,  upon  Poole,  and  together  went  to  the  scene  of  the 
first  difficulty  with  that  end  in  view.  That  these  parties  last 
mentioned  did  go  to  the  scene  of  the  homicide,  and  probably  in 
company,  is  true.  That  a  difficulty  soon  ensued  between  a 
portion  of  the  party  and  Poole,  is  equally  true ;  and  Poole  re- 
ceived a  shot  which  resulted  in  his  death  some  days  after.  To 
connect  Hyler,  Lynn,  or  Van  Pelt  with  this  shooting,  so  as  to 
make  either  one  liable  as  an  accessory,  it  is  necessary  for  the 
prosecution  to  first  establish  a  guilty  confederacy  among  them, 
having  that  end  in  view ;  for,  so  far  as  the  proof  shows,  no 
overt  act,  on  the  part  of  these  three  parties,  was  committed  after 
they  entered  Stanwix  Hall  which  indicated  any  participation 
in  the  attack  on  Poole.  Van  Pelt,  on  that  occasion,  as  the  evi- 
dence shows,  interfered  with  Pargene,  one  of  the  accused,  to 
prevent  his  assault  on  Poole,  and  was  knocked  down  for  his 
attempt,  and  immediately  left  the  house.  Neither  Lynn  nor 
Hyler  joined  in  the  attack  that  was  made,  nor  in  any  way  showed 
a  hostile  purpose  by  any  overt  act. 

The  strongest  view  that  can  be  taken  of  the  case  unfavorably 
to  the  defendants,  Hyler,  Lynn,  and  Van  Pelt,  is,  that  there 
are  strong  suspicions  that  they  may  have  known  Poole  was  at 
Stanwix  Hall,  and  went  there  with  the  others  to  attack  him,  or 
at  least  to  witness  such  an  attack.  There  are  some  circum- 
stances which  favor  such  a  theory  ;  but,  so  far  as  the  circum- 
stances in  proof  now  go,  they  are  not  sufficient  of  themselves, 
without  other  proof,  to  warrant  a  finding  that  it  was  so.  The 
case  as  to  them,  therefore,  falls  within  the  rule  laid  down  in 
The  People  agt.  Goodicin,  (1  Wheeler's  Crim.  Cases,  above  cited.) 
As  was  said  by  Mr.  Chief  Justice  SPENCER  in  that  case,  so  I 
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am  compelled  to  say  in  this,  "  They  may  be  innocent  of  the 
offence."  I  am  equally  bound  to  say  that  the  proof,  as  it  now 
stands,  would  not  justify  conviction  of  Hyler,  Lynn,  or  Van 
Pelt.  They  must,  therefore,  be  admitted  to  bail. 

As  regards  Irving  and  Morrissey,  I  must  go  still  further,  and 
say  that,  upon  the  testimony,  I  am  entirely  clear ;  there  is  not 
only  none  on  which  a  conviction  can  be  had,  but  that  the  proof 
did  not  warrant  the  finding  of  the  indictment.  Whatever  may 
have  been  the  errors  or  the  follies  of  either  Irving  or  Morrissey, 
it  will  not  answer  to  allow  a  precedent  so  dangerous  to  the 
liberty  of  the  citizen  as  that  of  upholding  an  indictment  based 
on  testimony  so  utterly  insufficient ;  and  while  the  grand  jury, 
in  the  proper  discharge  of  its  most  responsible  and  important 
duties,  will  always  have  the  firm  and  steady  support  of  this 
court,  the  court  must,  with  equal  firmness  and  fidelity,  guard 
the  personal  rights  of  the  citizen  against  the  consequences  of 
so  dangerous  a  precedent  as  that  of  sustaining  or  favoring  an 
indictment,  the  finding  of  which  is  so  utterly  unwarranted  by 
the  proof. 

It  only  remains  to  fix  upon  the  amount  of  the  bail  to  be  given 
by  the  several  parties. 

That  of  Irving,  having  been  already  fixed  by  Mr.  Justice 
MORRIS,  will  remain  undisturbed. 

Morrissey  must  be  admitted  to  bail  in  the  sum  of  ten  thou- 
sand dollars. 

Hyler,  Lynn,  and  Van  Pelt  must  be  admitted  to  bail  in  the 
sum  of  twenty  thousand  dollars  each. 

Proper  notice,  in  each  of  the  cases,  must  be  given  to  the  dis- 
trict attorney  of  the  persons  proposed  as  bail,  that  he  may  in- 
quire into  their  sufficiency. 

As  to  the  other  two  parties,  Turner  and  Pargene,  who  have 
applied  for  bail,  it  is  only  necessary  to  say,  that  the  application 
in  their  behalf  must  be  denied. 

MITCHELL,  MORRIS,  ROOSEVELT,  and  CLERKE,  Justices. 
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Of  complaint,  after  offer  of  judgment  served  with  answer — its  effect, 

&c 270 

ANSWER,  as  to  its  sufficiency— distinction  between  thorn,  irrelevant,  and 

frivolous,  &c 19 

What  rule  of  answering,  alike  applicable  to  corporations  as  to  indi- 
viduals    19 

Defence  in  abatemeat  may  be  joined  with  defence  in  bar,  in  same 

answer 40 

An  action  to  recover  possession  of  personal  property,  defendant  may 

deny  generally,  and  justify » 44 

A  provisional  order  under  §  2-14,  sub.  5,  only  allowed  when  answer 

admits  part  of  plaintiff's  claim 57 

A  defence  not  constituting  a  counter-claim  may  be  demurred  to — 

what  constitutes  a  counter-claim,  &c 67 

-  Every  answer  should  be  to  the  whole  complaint  or  count  to  which  it 
is  pleaded — a  partial  defence  or  matter  in  mitigation  cannot  be 
pleaded  alone 67 

An  answer  in  slander  may  set  up  justification  and  matter  in  mitiga- 
tion, or  either 79,  129 

Rules  of  pleading  and  evidence  under  the  Code,  in  actions  of  slan- 
der   79,  129 

//  seems,  that  a  judgment  upon  decision  of  demurrer  to  an  answer 

not  constituting  a  counter-claim,  is  a  nullity 120 

Matter  in  abatement  should  be  pleaded  in  the  answer,  unless  appar- 
ent on  the  face  of  the  complaint — then  a  demurrer 162 

To  an  action  on  promissory  note,  when  frivolous 309 

When,  without  denying  any  fact,  will  be  struck  out  on  motion 377 

Whether  doctrine  of  recoupment  extended,  under  Code — quere  ?  . . .  377 

Defence  of  statute  of  limitations  can  only  be  taken  by  answer 383 

Where  admits  pan  of  a  fund  in  court  to  be  due  to  the  plaintiff,  court 
may  order  such  part  to  be  paid  over  to  plaintiff,  without  preju- 
dice to  his  further  claims 428 

An  answer  can  be  stricken  oat  as  sham  only  when  it  contains  new 

matter,  knotrn  to  the  defendant  to  be  false 455 

APPEAL.     An  order  denying  a  motion  to  set  aside  a  judgment  for  irregu- 
larity, when  not  appealable 69 

A  decision  "sustaining  or  overruling  a  demurrer"  to  the  whole  or 
part  of  the  complaint,  may  be  appealed  from  as  an  order,  before 
judgment  entered 97 
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APPEAL.     On  an  order  overruling  a  demurrer,  appeal  operates  per  se  as  a 

stay  of  proceedings 103 

When  general  costs  allowed  on  dismissal  of  appeal  in  court  of  appeals  117 

Appeal  on  question  of  law,  will  be  dismissed  when  question  of  fact 

pending  and  undetermined 120 

On  an  appeal  from  an  order  of  contempt,  the  order  must  be  filed  or 

entered  with  the  clerk 147 

On  appeal  from  an  order  confirming  report  of  commissioners  of  ap- 
praisal of  lands  taken  for  a  railroad — proceedings  in,  and  duty  of 
the  court,  commissioners,  &c 168 

A  decision  of  special  term,  directing  judgment  on  demurrer  to  the 
whole  complaint,  cannot  be  appealed  from  as  an  order — (see  97 
above,  adverse.) 218 

But  may  be  appealed  from  where  leave  is  given  to  amend,  or  where 

the  demurrer  is  to  part  of  the  complaint 221 

An  order  continuing  an  action  in  the  name  of  a  surviving  plaintiff,  is 

appealable 253 

After  the  time  for  appealing  from  surrogate's  decree,  court  no  juris- 
diction to  review  decree  collaterally 264 

Objections  which  might  have  been  obviated  on  the  trial,  if  raised 

then,  shall  be  considered  waived  on  appeal 330 

When  undertaking  on  appeal,  must  be  filed  and  served — when  and 

how  action  may  be  brought  on  undertaking 344 

When  appellate  court  may  reverse  judgment  as  to  one  defendant 

only — and  when  one  only  appeals,  may  reverse  in  tort 369 

Effect  of  reversal  on  appeal  of  judgment  of  plaintiff  in  marine  or  jus- 
tices' court,  as  it  respects  defendant's  costs 392 

Does  §  330  of  the  Code  apply  to  appeals  from  justices'  courts  to  the 

common  pleas  ? 392 

Special  terms  have  no  jurisdiction  to  hear  and  decide  motions  to  dis- 
miss appeals,  taken  from  the  special  to  the  general  terms 415 

General  terms  stand  as  appellate  courts,  in  relation  to  the  special 

terms,  &c 415 

Order  upon  terms,  of  p  tyment  over  of  fund  in  court — whether  court 

will,  on  appeal,  review  such  terms, — quere  1 428 

A  decision  of  a  judge  at  rhambers,  on  a  motion  under  §  247,  for 
judgment,  &c.,  is  an  order,  not  a  judgment,  but  it  is  appeala- 
able  to  the  general  term 457 

A  judgment  directing  payment  of  money  out  of  a  fund  in  court, 
is  not  a  judgment  directing  the  payment  of  money  within  the 
statutes,  as  to  a  stay  of  execution  on  appeal — undertaking  under 
§  334  good 481 

ARREST.     Sheriff  liable  to  arrest,  same  as  an  ordinary  person 46 

A  discharge  from  arrest  for  fraud  will  be  granted,  where  complaint 

and  judgment  is  merely  on  contract 259 
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ARREST.     A  defendant  cannot  be  twice  arrested  by  process  out  of  differ- 
ent courts  in  the  same  state,  for  the  same  cause  of  action 433 

I 

'    It  teems  that  proof  of  arrest  upon  process  issued  out  of  one  court,  is 
sufficient  ground  to  discharge  from  second  arrest  in  another 

court 433 

The  Code  now  permits  ihc  partial  trial  of  a  cause  upon  a  motion 

to  discharge  an  arrest 433 

When  bail  will  be  allowed,  after  indictment,  in  capital  offences 467 

What  testimony  should  be  produced,  to  authorize  a  grand  jury  to  find 

a  bill ! 407 

ASSESSMENT   OF   DAMAGES— when  necessary  in  all  actions  upon 

contract 103 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— sufficiency 

of  assignment  upon  its  face 170 

What  facts  and  circumstances  will  be  considered  fraudulent,  so  as  to 

invalidate  such  assignments 175 

Jltsignor  may  be  witness  for  assignee  in  trust  for  benefit  of  credit- 
ors, in  reference  to  assigned  property 395 

By  an  insolvent  bank,  is  void  by  the  act  of  1849 498 

ATTORNEY.     The  court  has  authority  to  require  the  exhibition,  by  the 

attorney  in  a  cause,  of  his  authority  to  sue  in  the  name  of  a 

N         plaintiff ;  also  a  right  to  call  for  the  evidence  and  occupation  cf 

a  plaintiff .* 324 


I! 


AGGAGE  AND  FREIGHT — what  deemed  sufficient  proof  against  rail- 
road   or  steamboat    company  for  possession    and    loss.     What 

constitutes  baggage 330,  490 

What  deemed  baggage,  and  what  freight — liabilities  and  duties  of 

officers  of  steamboats  in  reference  thereto 490 

BAIL.     The  Code  now  permits  the  partial  trial  of  a  cause  upon  a  motion 

to  discharge  an  arrest,  or  admit  to  bail 433 

When  bail  will  be  allowed  after  indictment  in  capital  offences 467 

BANKS— established  under  general  banking  law,  may  sue  in  name  of  presi- 
dent or  corporate  name 135 

When  declared  insolvent,  and  proceedings  against,  under  act  of  April 

5,  1S49, 341 ,  498 

An  assignment  for  benefit  of  creditors,  made  by  an  embarrassed  bank- 
ing institution,  lavoid  by  the  act  of  1849 498 
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RTIORARI.     A  common  law  writ  cannot  be  allowed  by  a  justice  at 

chambers 181 

COMMISSIONERS  OF  APPRAISAL—In  reference  to  proceedings  on 

appeal  from  an  order  confirming  their  report 168 

Duties  of  commissioners,  on  appraisal  of  lands  taken  for  a  railroad, 

&c 168 

COMMON  CARRIERS — In  reference  to  liability  for  lost  baggage  on  a 

railroad,  &c 330 

In  reference  to  steamboats,  carrying  freight  and  baggage 490 

COMMISSIONERS  OF  HIGHWAYS— Powers  and  duties,  under  the  act 

of  July  21,  1853,  in  relation  to  plank  roads 237 

The  construction  of  that  and  other  statutes,  where  "  may"  construed 

"  must,"  &c 237 

COMMISSIONS.     Whe'n  defendant  may  have  commission  to  examine  his 

co-defendant  as  a  witness 286  / 

Former  rules  and  practice  prevail  in  granting  commissions-— and  ap- 
ply to  parties 286 

COMPLAINT — Omission  to  specify  county  in,  where  trial  to  be  had,  not 

mere  irregularity 31 

What  necessary  to  be  stated  in,  upon  an  instrument  for  payment  of 

money  only 33 

What  allegations  in,  will  be  stricken  out  as  redundant 48 

When  old  common  counts  still  good 148 

Practice  of  setting  forth  a  single  cause  of  action  in  different  counts 

abolished 155 

When  application  for  amendment  under  §  173  will  be  denied,  &c. . .  193 
In  actions  for  possession  of  personal  property,  complaint  need  not 

correspond  with  the  affidavit  for  attachment,  &c 213 

In  action  on  negotiable  promissory  note — necessary  averments  of 

title  by  owner  or  party  in  interest 233 

Amendment,  after  service  of  offer  of  judgment,  does  not  affect  offer.  270 

Sufficiency  of  complaint  in  action  on  promissory  note,  &c 274 

Sufficiency  of  complaint  against  heirs  and  devisees  of  a  non-resident 

intestate 532 

CONTRACT — Made  at  one  place  to  be  performed  at  another,  governed  by 

laws  of  place  of  performance 1 

The  breach  of  duty  is  the  substantial  cause  of  action 1 

Effect  of  a  written  contract  for  a  deed  signed  by  an  alleged  agent,  as 

affecting  the  principal 12 
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CONTRACT.    An  attempt  to  convert  a  simple  contract  claim  into  a  fraud, 

should  be  guarded  against  by  the  courts 57 

A  marriage  contract,  when  a  nullity  for  fraud 66 

A  vendee,  in  order  to  rescind  contract  for  sale  in  toto,  for  fraud, 

must  reconvey,  or  offer  to '. 67 

An  action  for  breach  of  contract  against  a  railroad  company — their 

liaAlity,  &c 97 

Of  married  women  under  acts  of  1£4S  and  1849— effect  of,  &c 109 

"When  promissory  note  void,  founded  on  fraudulent  contract,  &c. . . .  363 
"What  sufficient  to  constitute  a  particular  partnership,  with  equal  lia- 
bilities of  profit  and  loss 509 

In  reference  to  statute  of  frauds— in  contract  of  partnership,  special 
or  general,  neither  writing  aor  delivery,  except  implied  delivery, 
necessary 509 

CONVICTION  AND  SENTENCE.     What  judgment  for  sentence  neces- 
sary on  a  conviction  for  misdemeanor 27 

Defective  sentence  may  be  inquired  into  on  habeas  eorpiu 27 

Special  statute  for  Kings  county,  in  cases  for  sentence  thirty  days  or 

more 27 

Powers  of  court  of  special  sessions— cannot  pronounce  sentence  un- 
less in  session,  &c 336 

When  bail  will  be  allowed  after  indictment  in  capital  offences 567 

What  testimony  sufficient  to  enable  a  grand  jury  to  find  a  bill 567 

CORPORATIONS.  Banks,  established  under  general  banking  law,  may 

sue  in  name  of  president  or  corporate  name 135 

When  injunction  will  be  allowed  to  restrain  insolvent  corporation 

from  opening  their  transfer  books,  &,c 186 

The  powers  and  duties  of  commissioners  of  highways  under  the  act 
of  July  21,  1853,  in  reference  to  the  incorporation  of  plank  road 
companies — the  construction  of  that  and  other  statutes 237 

Banks,  when  declared  insolvent,  and  proceedings  against,  under  the 

act  of  April  5,  1S49 341,  499 

Where  resident  corporations  entitled  10  have  trial,  when  sued  by  non- 
resident plaintiff : 403 

Proceedings  supplementary  to  execution  (§  292)  not  applicable  to 

judgments  against  corporations 487 

An  assignment  for  benefit  of  creditors,  made  by  an  embarrassed  bank- 
ing institution,  is  void  by  the  act  of  1849 498 

Powers  of  corporations  confined  to  their  charter — effect  of  officers 

fraudulently  overissuing  certificates  of  stock,  &c 543 

Cannot  authorize  an  agent  to  perform  acts  not  permitted  by  its  char- 
ter   543 

A  mandamus  is  not  the  proper  remedy  against  a  corporation  who 
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refuses  to  allow  stock  to  be  transferred  on  the  books  of  the 
company — the  remedy  is  by  action 543 

COSTS.  A  trial  fee — $15 — of  an  issue  of  law,  allowable  on  a  case  at  gen- 
eral term,  where  verdict  subject  to  the  opinion  of  the  court,  also, 
printer's  and  clerk's  fees 91 

A  per  centage  under  the  Code  allowed  in  2d  district,  where  there 
has  been  a  trial,  but  the  amount  must  depend  upon  the  circum- 
stances of  each  case 93 

When  general  costs  allowed  on  dismissal  of  appeal,  in  court  of  ap- 
peals— remitted,  &c 117 

Undertaking,  when  to  provide  for  costs,  &c 133 

When  defendants  entitled  to  costs,  though  plaintiff  succeeds  against 

one — on  joint  contract 141 

When  plaintiff  may  discontinue  without  costs.  Objections  to  bill 

must  be  made  at  taxation 141 

When  costs  in  discretion  of  the  court — and  when  not  allowed  to  sep- 
arate attorneys,  of  course  . , 154 

Security  for  costs — when  not  allowed  to  defendant,  although  plain- 
tiff a  non-resident 313 

Power  of  supreme  court  at  general  term  to  make  an  original  order 

for  relaxation  of  costs,  &c, 351 

Notice  of  adjustment — manner  of  service,  &c 366 

Effect  of  reversal,  on  appeal,  of  judgment  for  plaintiff  in  marine  or 

justices'  courts,  as  respects  defendant's  costs,  &c 392 

On  a  case  for  new  trial,  granted  on  terms,  on  the  ground  verdict 

against  evidence — what  costs  allowed 400 

Title  to  lands  not  in  issue  by  the  pleadings,  nor  necessarily,  but  actu- 
ally proved  on  the  trial,  plaintiff  not  entitled  to  costs,  where  he 
recovers  less  than  $50 406 

Application  for  judgment  under  §  247  is  a  motion — and  motion  costs 

($10)  only,  allowed 451 

When  trial  fee  ($12)  not  taxable  on  a  motion  for  a  new  trial — only 

motion  costs 453 

When  defendant  entitled  to  costs,  in  an  action  on  contract,  after  offer 

of  judgment 552 

COUNTER-CLAIM — Must  be  a  cause  of  action  on  the  part  of  the  defend- 
ant— sometimes  a  right  of  recoupment,  &c 67 

A  right  of  set-off  when  considered  a  counter-claim,  &c 67 

It  seems,  that  judgment  upon  decision  of  a  demurrer,  to  an  answer 

not  constituting  a  counter-claim,  is  a  nullity 120 

Authority  of  replying  a  set-off  to  a  set-off  in  the  answer,  &c, 148 

A  trespass  by  landlord,  set  up  by  tenant  in  action  by  landlord  for 

rent,  not  a  counter-claim 377 

Whether,  in  action  at  law,  Code  has  extended  recoupment,  quere  ?  .  377 
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EDICATION.     What  conveyances  and  acts  may  be  considered  a  dedi- 
cation       76 

What  constitutes  a  dedication,  and  proceedings  generally  in  refer- 
ence thereto 199 

DEED — Principal  not  bound  to  execute,  where  contract  to  execute  does 
not  show  upon  its  face  that  alleged  agent  had  authority  to  bind 
principal 12 

DEMURRER.     New  matter  in  defence,  not  constituting  a  counter-claim, 

may  be  demurred  to 67 

A  decision  "  sustaining  or  overruling  a  demurrer"  to  the  whole  or 

part  of  the  complaint,  may  be  appealed  from  as  an  order,  before 

judgment  entered 97 

Remedy  for  insufficient  rt plication  is  by  demurrer — not  to  strike 

out — when  demurrer  should  be  resorted  to 148 

Matter  in  abatement  apparent  on  the  face  of  the  complaint — remedy 

is  by  demurrer 162 

A  decision  of  special  term,  directing  judgment  on  demurrer  to  the 

whole  complaint,  cannot  be  appealed  from  as  an  order.  (See  97 

above,  adverse. ) 218 

But  may  be  appealed  from  where  leave  is  given  to  amend,  or  where 

the  demurrer  is  to  part  of  the  complaint A. 221 

One  distinct  cause  of  action  in  slander  sustained,  defeats  a  general 

demurrer  to  all 222 

Requisites  of  a  demurrer  to  a  complaint,  alleging  causes  of  action 

not  separate ly  stated,  &c 361 

DISCONTINUANCE.  In  all  actions  where  the  plaintiff  discontinues,  he 
must  enter  an  order  to  that  effect  with  the  clerk.  Sufficiency 

of  a  replication  of  discontinuance  (court  of  appeals) 85 

When  plaintiff  may  discontinue  without  costs 141 


lliVIDENC 


EVIDENCE.     Ten  days'  notice  of  the  examination  of  an  assignor  as  a 

witness — applicable  to  justices'  courts 60 

Rules  of  pleading  and  evidence  under  the  Code,  in  actions  of  tlan- 

der 79 

Defendant  may  be  witness  generally — whefe  endorser  or  assignor  of 

a  promissory  note  is  a  witness  for  plaintiff 94 

Newly  discovered,  will  not  avail  for  a  new  trial,  unless  diligence  ia 

used 261 

Principles  upon  which  the  opinions  of  witnesses  will  be  received  as 

evidence ...  259 
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EVIDENCE.     Objections  to  evidence — when  must  be  taken  at  trial,  or 

considered  waived  on  appeal,  &c • 330 

Co-plaintiff  or  co-defendant  may  be  sworn  as  witness  for  plaintiff  or 

defendant  in  till  cases 385 

A  witness  incompetent  to  testify  as  a  witness  for  a  party,  cannot  be 

readered  competent  by  being  made  a  party  to  the  record 395 

Assignor  may  be  a  witness  for  assignee  in  trust  for  benefit  of  credit- 
ors    395 

Title  to  lands  not  in  issue  by  the  pleadings,  nor  necessarily,  but  ac- 
N  tually  proved  on  the  trial,  plaintiff  not  entitled  to  costs,  where 
he  recovers  less  than  $50 406 

What  considered  improper  evidence  on  trial  in  relation  to  proof  of 

baggage  and  merchandize 490 

What  necessary  to  show  demand  of  payment  and  notice  of  non-pay- 
ment, and  due  protest  of  a  promissory  note 515 

Proof  of  accord  by  a  defendant  must  be  followed  by  proof  of  per- 
formance, to  be  available  as  a  defence 528 

Proof  of  a  fact  by  a  single  witness,  uncontradicted,  sufficient  to  sus- 
tain verdict,  and  can  not  be  disregarded  by  a  jury 528 

An  endorser  of  a  note  is  not  an  assignor  of  a  thing  in  action,  within 

the  meaning  of  §  399  of  the  Code 555 

When  such  endorser  is  examined  as  a  witness,  the  defendant  can- 
not, under  that  section,  be  examined  in  his  own  behalf 555 

What  testimony  should  be  produced,  before  grand  jury  authorized  to 

find  a  bill 567 

EXECUTION— The  nature  of  the  action  ought  to  be  stated  in 37 

Sufficiency  of  an  execution  against  executors,  to  prevent  a  levy  on 

their  individual  property ; 215 

When  an  order  from  surrogate  unnecessary,  to  authorize  the  issuing 

of  execution,  &c 215 

Proceedings  supplementary  to  execution  (§  292)  not  applicable  to 

judgments  against  corporations 487 

When  remedy  by  execution  must  be  exhausted  against  debtors' 

property,  before  proceedings  supplementary  to  execution  can  be 

instituted  . .  .   560 


EXECUTORS  AND  ADMINISTRATORS.  When  administrators  may 
obtain  a  decree  of  surrogate  for  the  sale  of  real  estate,  to  pay 
debts,  &c 188 

Sufficiency  of  an  execution  against  executors,  to  prevent  a  levy  on 

their  individual  property,  &c • 215 

When  unnecessary  to  procure  an  order  from  the  surrogate  to  issue 

execution 215 

What  facts  in  relation  to  assets  in  this  state  sufficient  to  authorize 
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executors  and  administrators  to  take  out  letters  of  administra- 
tion here  of  the  estate  of  a  non-resident  intestate 532 


£  OREIGN  CORPORATIONS— Liable  to  an  action  here,  upon  a  bill  of 
exchange  drawn  and  negotiated  in  another  state,  but  payable 
here 1 

Have  a  right  to  bring  suits  in  this  state 1 

Provisions  of  Revised  Statutes  authorizing  suits  against,  not  repealed 

by  the  Code 1 

How  and  when  an  action  may  be  brought  against,  under  the  Code, 

and  effect  of  judgment 1 

Motion  to  set  aside  attachment  against,  may  be  made  first  directly 

to  the  court 1 

When  injunction  will  be  allowed  restraining  insolvent  company  from 

opening  their  transfer  books,  &c 188 

Powers  and  duties  of  foreign  corporations— effect  of  fraudulently 

overissuing  certificates  of  stock,  &c 543 

Cannot  authorize  an  agent  to  perform  acts  not  permitted  by  its  charter  543 

A  mandamus  is  not  the  proper  remedy  against  a  corporation  or  their 
agents,  who  refuse  to  allow  stock  to  be  transferred  on  the  books 
of  company — the  remedy  is  by  action 543 

FRAUD.  An  attempt  to  convert  a  simple  contract  claim  into  a  fraud, 

should  be  guarded  against  by  the  courts 57 

A  consent  of  a  minor  female  to  a  marriage  contract  obtained  by 

fraud — marriage  a  nullity 66 

When  a  vendee  would  rescind  the  contract  of  sale  in  toto  for  fraud, 

he  should  return  or  reconvey  the  property,  or  offer  to  do  so. ...  67 

What  circumstances  considered  fraudulent,  rather  than  felonious,  in 

obtaining  possession  of  personal  property 125 

What  facts  and  circumstances  will  be  considered  fraudulent,  so  as  to 

invalidate  an  assignment  for  the  benefit  of  creditors 175 

Where  a  demand  is  not  disputed,  in  cases  of  fraud  or  contemplated 
fraud,  a  creditor  may  have  injunction  and  receiver,  and  his 
demand  liquidated  in  one  proceeding 225 

An  arrest  and  imprisonment  of  a  defendant  for  fraud  in  the  purchase 
of  goods,  and  subsequent  judgment  on  contract  merely,  without 
any  allegations  of  fraud  in  the  complaint  or  judgment,  discharges 
the  defendant  from  imprisonment .• 259 

Final  imprisonment  for  alleged  fraud,  can  not  be  intended  or  toler- 
ated without  an  opportunity  to  test  it  before  a  jury 259 

When  promissory  note  void  for  fraud  in  the  consideration,  &c 3(33 
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FRAUD.  Where  a  question  of  fraud  is  involved  as  to  the  ownership  of  prop- 
erty, in  action  for  possession,  the  court  will  not  settle  it  upon 
affidavits  . .  .376 


H 


USBAND  AND  WIFE — In  reference  to  written  contract  of  husband  to 

convey  real  estate,  where  wife  owns  fee 12 

A  marriage,  when  consent  of  minor  female  obtained  by  fraud,  a 

nullity 66 

Liability  of  married  women  since  acts  of  1848  and  1849 109 


I 


NDICTMENT — When  bail  will  be  allowed,  after  indictment  in  capital 

offences 567 

What  testimony  should  be  produced,  before  grand  jury  authorized  to 

find  a  bill 567 

INJUNCTION — When  will  be  allowed,  to  restrain  an  insolvent  corpora- 
tion from  opening  their  transfer  books,  &c 186 

Where  a  demand  is  not  disputed,  in  a  case  of  fraud  or  contemplated 
fraud,  creditor  may  have  injunction  and  receiver  in  first  in- 
stance— without  previous  judgment  and  execution 225 

A  simple  contract  creditor  is  not  entitled  to  an  injunction  and  re- 
ceiver in  an  action  in  his  own  behalf  against  an  insolvent  firm — 
otherwise  where  brought  for  the  benefit  of  all  the  creditors. . . .  461 

When  injunction  and  receiver  allowed  against  an  insolvent  firm. . . .   461 

Preliminary  injunctions  are  within  the  discretion  of  the  court — when  , 
they  ought  not  to  be  granted,  &c 475 

What  papers  may  be  read,  on  motion  to  dissolve  an  injunction 540 

IRREGULARITY — In  reference  to  returning  papers  alleged  to  be  irregu- 
lar, &c 133 

In  granting  orders,  and  hearing  motions  by  special  terms,  &c 415 

IRRELEVANT  AND  REDUNDANT  MATTER— What  allegations  in  a 

complaint  will  be  stricken  out  as  such 48 

In  an  action  of  slander,  insufficient  matter  pleaded  in  mitigation  of 

damages,  will  be  struck  out  on  motion 128 

An  answer  can  be  stricken  out  as  sham  only  when  it  contains  new 

matter,  known  to  the  defendant  to  be  false 455 
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UDGMENT — It  seerru,  is  a  nullity,  when  entered  upon  decision  of  a 

demurrer  to  an  answer  not  constituting  a  counter-claim 120 

On  question  of  fact,  should  be  entered,  before  appeal  on  question  of 

law HO 

Offer  of  judgment  under  §  385 — its  effect  when  served  with  answer, 

upon  amended  complaint — may  be  made  before  service  of  com- 
plaint   270 

Confession  of  judgment  by  one  partner  against  wishes  of  the  other, 

don't  bind  the  latter  or  partnership  property 301 

Of  court  of  special  sessions,  must  be  rendered  while  in  session — 

powers  and  jurisdiction  of  that  court 336 

When  judgment  of  one  court  a  bar  in  another 363 

When  may  be  reversed,  on  appeal,  as  to  one  defendant  only — also 

may  reverse  in  actions  of  tort,  when  one  defendant  only  appeals  369 
Effect  of  offer  of  judgment  under  §  3S5,  on  admission  of  defendant, 

of  part  of  plaintiff's  claim,  &.c 428 

A  judgment  directing  payment  of  money  out  of  a  fund  in  court — 

execution  may  be  stayed  on  appeal,  by  undertaking  under  §  334.  481 
Requisites  of  statement,  in  confessing  judgment  under  §  3S3  of  the 

Code 494 

When  judgment  may  be  rendered  in  severally,  in  an  action  against 

joint  assignees  of  a  lease,  for  rent 505 

When  defendant  entitled  to  costs,  in  an  action  on  contract,  after 

offer  of  judgment 552 

JURISDICTION — Distinction  between  legal  and  equitable,  rfbt  abolished 

by  the  Code 148 

After  the  time  for  appealing  from  surrogate's  decree — supreme  court 

no  jurisdiction  to  review  decree  collaterally 264 

Of  courts  of  special  sessions — powers  in  rendering  judgment,  kc    . .   336 

Of  supreme  court,  in  reference  to  making  original  orders  at  general 

term,  &c 353 

Of  special  terms,  to  hear  and  decide  motions  to  dismiss  appeals,  taken 

from  the  special  to  the  general  terms 415 

Genenil  terms  stand  as  appellate  courts,  in  relation  to  the  special 

terms 415 

Powers  of  &  judge  at  chambers,  and  the  court,  in  granting  orders. 

Powers  of  general  and  special  terms  in  first  district 415,  452 

Of  United  States'  courts,  over  party  sued  with  a  foreign  consul  in  ac- 
tions of  tort < 433 

Of  supervisors  in  reference  to  authorizing  taxable  inhabitants  of 

school  districts  to  pay  judgment  against  trustees 143,  468 

Of  a  surrogate,  to  grant  letter*  of  administration  on  the  estate  of  a 

non-resident  intestate ; 532 

When  facts  in  affidavit  for  supplementary  proceedings  insufficient, 
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officer  acquires  no  jurisdiction  by  voluntary  appearance  and  ex- 
amination of  debtor 560 

JUSTICES'  COURT.  If  defendant  join  issue  on  merits,  after  demurrer 

overruled,  he  waives  demurrer  . . .  -. 276 

Return  to  be  construed  like  a  case  in  supreme  court.  Admissibility 

of  opinions  of  witnesses,  &c 276 

Jurisdiction  of  justices  holding  courts  of  special  sessions,  in  render- 
ing judgment,  &c 336 


L 


IENS.  What  are  to  be  considered  liens,  by  a  referee  in  a  foreclosure 

case  . , 333 

When  prior  mortgagees,  having  liens,  improperly  made  parties  in 

action  for  specific  performance,  &c 367 

When  alterations  in  an  invention  mortgaged  to  secure  advances,  not 

to  affect  lien  of  mortgagee 540 


M 


ARRIED  WOMEN — In  reference  to  written  contract  of  husband  to 

convey  real  estate,  where  wife  owns  fee 12 

A  marriage,  when  consent  of  minor  female  obtained  by  fraud,  a 

nullity 66 

Liability  of  married  women  since  acts  of  1S4S  and  1S49 109 

MISDEMEANOR — On   conviction,  what  sentence    requisite   under  the 

statute 27 

Defective  sentence  may  be  inquired  into  on  habeas  corpus 27 

MORTGAGE  FORECLOSURE.  Right  of  redemption  of  a  junior  mort- 
gagee and  assignee 51 

Right  of  foreclosure,  not  affected  by  a  suit  to  declare  void,  and  to 

cancel  the  mortgage 244 

Under  judgment  of  foreclosure  and  sale  of  mortgaged  premises — 

mortgagor  no  right  of  redemption 310 

What  are  to  be  considered  Kens  by  a  referee,  in  a  foreclosure  case  .  333 

When  improper  to  make  prior  mortgagees  parties  in  action- for  spe- 
cific performance 367 

MOTION — To  set  aside  attachment  against  foreign  corporation  may  be 

made  first  directly  to  the  court 1 

Affidavits  may  be  read  on  both  sides  on  such  a  motion 1 
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MOTION — To  strike  out  portions  of  a  complaint,  when  may  be  made  under 

stipulation  giving  time  to  answer 155 

Remedy  for  setting  forth  a  single  cause  of  action  in  different  counts, 

is  by  motion ^ 155 

For  a  reference,  old  practice  to  be  adhered  to,  as  to  form  of  affida- 
vit, &.c 351 

Power  of  special  terms  to  hear  and  decide  motions  to  dismiss  appeals, 

taken  from  the  special  to  the  general  terms,  &.c 415 

The  Code,  now,  permits  the  partial  trial  of  a  cause  upon  a  motion 

to  discharge  an  arrest 433 

No  motion  can  be  made  in  ihe  first  district  in  an  action  triable  else- 
where  415,  452 

An  answer  can  be  stricken  out  as  sham  only  when  it  contains  new 

matter,  known  to  the  defendant  to  be  false 455 

A  motion  noticed  for  chambers  in  ihc  first  district,  if  not  heard  on 

that  day,  stands  over,  of  course 458 

What  applications  to  be  heard  at  chambers,  how,  when,  &c 458 

What  papers  may  be  read  on  motion  to  dissolve  an  injunction 540 


ATURALIZATION.     The  court,  and  not  the  clerk,  is  to  admit  an 

alien  to  citizenship '. 246 

NEW  TRIAL — On  newly  discovered  evidence,  vigilance  and  diligence  is 

required  to  produce  it 261 ,  297 

On  the  ground  of  surprise,  new  trial  will  not  be  granted  after  trial, 

where  the  evidence  is  within  the  issues 261 

Will  not  be  granted  for  the  purpose  of  allowing  a  party  to  impeach  a 

witness 297 

Granted,  on  terms,  on  a  case ,  on  the  ground  verdict  against  evidence, 

what  costs  allowed,  &c 400 

On  a  motion  for  new  trial,  when  motion  costs  only  allowed 453 

When  will  be  granted  on  the  ground  that  the  verdict  is  against  evi- 
dence   T 528 

NOTICE.     Ten  days'  notice  of  the  examination  of  an  assignor  as  a  witness 

— applicable  to  justices'  courts 60 

When  notice  of  assessment  of  damages  necessary 103 

Of  adjustment  of  costs,  requisites  of,  &c 366 


0 


RDERS.     Provisional  order  under  §  2 14,  tvb.  5,  allowed  only  when  de- 
fendant admits  part  of  plaintiff's  claim 57 
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ORDERS.     An  order  denying  a  motion  to  set  aside  a  judgment  for  irregu- 
larity, when  not  appealable 89 

An  order  for  contempt,  when  must  be  filed  or  entered,  before  appeal 

can  be  brought » 147 

Power  and  jurisdiction  to  make  original  orders,  at  general  term,  &c.   351 
Powers  of  a  judge  at  chambers,  and  the  court,  in  granting  orders — 

practice  in  reference  thereto 415 

When  court  will  order  payment  over  of  fund  in  court 428 

A  decision  of  a  judge  at  chambers,  on  a  motion  under  §  247,  for 
judgment,  &c.,  is  an  order,  not  a  judgment,  but  it  is  appealable  to 
the  general  term 457 


P 


ARTIES.  Who  may  be  substituted,  in  case  of  death,  marriage,  or 

other  disability,  under  §  121  of  the  Code 253 

When  defendant  may  have  commission  to  examine  his  co-defendant 

as  a  witness 286 

Former  rules  and  practice  prevail  in  granting  commissions — apply  to 

parties 286 

The  court  has  a  right  to  call  for  the  residence  and  occupations  of 
plaintiffs  in  a  cause ;  and  for  the  authority  of  an  attorney  to 
sue  in  the  name  of  a  plaintifl". 324 

When  improper  to  make  prior  mortgagees  parties  in  action  for  spe- 
cific performance,  &c 367 

Plaintiff' or  defendant  may  now  offer  his  co-plaintiff  or  co-defendant 
as  a  witness  in  all  cases,  and  have  him  sworn — testimony  to 
be  restricted 385 

A  witness,  incompetent  to  testify  as  a  witness  for  a  party,  cannot  be 

rendered  competent  by  being  made  a  party  to  the  record 395 

Assignor  may  be  witness  for  assignee,  in  trust  for  benefit  of  credi- 
tors   395 

Party  sued  with  a  foreign  consul  on  joint  contract  or  tort — jurisdic- 
tion of  United  States  courts 433 

When  all  the  creditors  of  an  insolvent  firm  should  be  beneficially 

interested  and  represented  in  an  action  by  one  creditor 461 

PARTITION.     Proceedings  in,  on  sale  of  real  estate — authority  of  surro- 
gate— liens,  &c 188 

PARTNERS.     Power  and  authority  of  one  partner  to  confess  judgment,  or 

to  bind  partnership  property,  &c 301 

Obligations  and  duties  of  partners 301 

Liability  of  limited  and  special  partners  on  dissolution,  insolvency, 

&c..  ,.  461 
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PARTNERS.  Liability  of  special  partners  in  a  single  adventure — sufficiency 

of  contract,  in  reference  lp  statute  of  frauds,  &c 509 

PAYMENT  OF  FUND  IN  COURT.  Where  answer  admits  part  of  a  fund 
in  court  to  be  due  the  plaintiff,  court  may  order  such  part  to  be 
paid  over  to  plaintiff,  without  prejudice  to  his  further  claims. . .  428 

PLEADING.     Defence  in  abatement  may  be  joined  with  defence  in  bar,  in 

same  answer 40 

An  action  to  recover  possession  of  personal  property,  defendant  may 

deny  generally,  and  justify 44 

Every  answer  should  be  an  answer  to  the  whole  of  the  complaint  or 

count  to  which  it  is  pleaded 67 

A  partial  defence,  or  matter  in  mitigation,  cannot  be  pleaded  alone 

under  the  Code .     67 

Rules  of  pleading  and  evidence,  under  the  Code,  in  actions  of  slan- 
der    79,  128,  222 

A  reply  of  discontinuance  of  a  former  suit,  when  valid,  and  a  suffi- 
cient answer  to  the  plea,  (court  of  appeals.) 85 

Necessary  averments  in  action  against  Railroad  Co.,  for  personal  in- 
juries, liability,  &c 97 

Authority,  &c.,  of  replying  a  set-off  in  general  terms,  to  a  set-off 

pleaded  in  the  answer,  &c 148 

Remedy  for  insufficient  replication,  is  by  demurrer — not  to  strike  out .   148 

When  old  common  counts,  are  still  good 148 

One  beneficial  object  of  the  Code,  held,  to  be  the  abolition  of  ficti- 
tious allegations  in  pleadings 156 

The  practice  of  setting  forth  a  single  cause  of  action  in  different 

counts,  abolished — remedy  in  such  case  is  by  motion 155 

The  question  of  pleading  under  the  Code,  discussed 162 

The  proper  verification  of  a  pleading  when  not  made  by  the  party . .   184 

Amendment  of  pleadings  under  §  173,  when  not  allowed,  &c 193 

Sufficiency  of  complaint  in  action  on  promissory  note,  lie 274 

Action  on  promissory  note,  when  answer  deemed  frivolous 309 

What  to  be  deemed  a  material,  and  an  immaterial  variance  between 

allegations  in  pleadings,  and  proof,  (court  of  appeals) 315 

When  judgment  of  another  court,  upon  same  facts,  may  be  pleaded 

in  bar 363 

An  answer  can  be  stricken  out  as  sham,  only  when  it  contains  new 

matter,  known  to  the  defendant  to  be  false 455 

The  statute  of  frauds,  to  be  available  to  a  party,  must  be  pleaded. . . .  509 
One  sufficient  answer  to  a  single  pleading  is  sufficient — applies  to 

two  replications  to  plea  of  statute  of  limitations 515 

Sufficiency  of  allegation  in  an  answer,  of  the  return  of  a  defendant 

publicly  into  the  state,  in  reference  to  the  statue  of  limitations .  515 
Sufficiency  of  pleading  an  accord  and  satisfaction 529 

VOL.  X.  38 
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POSSESSION  OF  PERSONAL  PROPERTY.  An  action  to  recover  pos- 
session— defendant  may  deny  generally,  and  set  up  justification 
in  his  answer 44 

An  action  against  sheriff  for  damages  in  taking — he  is  liable  to  ar- 
rest, same  as  ordinary  person 46 

"What  facts  and  circumstances  will  be  deemed  fraudulent  (not  felo- 
nious) in  obtaining  possession 125 

In  action  for,  complaint  need  not  correspond  with  the  affidavit  upon 

which  attachment  was  issued 213 

Where  a  question  of  fraud  is  involved  as  to  the  ownership,  in  an  ac- 
tion for  possession,  the  court  will  not  settle  it  upon  affidavits. .  376 

After  property  is  re-delivered  to  the  defendant,  pursuant  to  §  211,  no 

further  change  in  the  possession  is  allowed  before  judgment. . . .  478 

In  reference  to  contract,  where  delivery  or  writing  required,  under 

statute  of  frauds — application  as  to  a  special  partnership 509 

PRACTICE.     In  all  actions  where  plaintiff  discontinues,  he  must  enter  an 

order  with  the  clerk,  (court  of  appeals) 85 

In  reference  to  the  assessment  and  ascertainment  of  damages  on  con- 
tract, &c 103 

Former  rules  and  practice  prevsiil  in  granting  commissions — and  ap- 
ply to  parties 286 

When  circuit  calendar  crowded-: — equitable  actions  involving  ques- 
tions of  fraud,  will  be  referred 384 

A  motion  noticed  for  chambers,  in  the  first  district,  if  not  heard  on 

that  day,  stands  over,  of  course : 458 

What  applications  to  be  heard  at  chambers,  how,  when,  &c 458 

Where  service  of  papers  is  made  by  mail,  under  §  411,  the. residence 
there  named,  is  the  post  office — street  and  number,  is  not  neces- 
sary on  the  directions 460 

put 

PRINCIPAL  AND  AGENT.  Written  contracts  made  by  an  agent— requi- 
sites of,  and  how  executed  to  bind  principal 12 

Parol  evidence  inadmissible,  to  show  that  an  alleged  agent,  in  sign- 
ing his  own  name,  in  fact,  signed  as  agent 12 

Principal  not  bound  to  execute,  where  contract  to  execute  does  not 
show,  upon  its  face,  that  alleged  agent  had  authority  to  bind 
principal 12 

An  agent  can  only  bind  his  principal  when  he  acts  within  the  power 

delegated  to  him 543 

A  corporation  cannot,  either  expressly  or  by  implication,  authorize 

acts  to  be  performed  by  its  agent  not  permitted  by  its  charter. . .  543 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.     Not  applica- 
ble, under  §  292  of  the  Code,  to  judgments  against  corpora 
tions..  ,.  487 
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PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.  Where  it 
appears  that  the  debtor  is  in  possession  of  tangible  property,  these 
proceedings  cannot  be  resorted  to,  although  the  debtor  claims 

that  the  property  belongs  to  others 560 

Where  affidavit  does  not  state  facts  sufficient  to  bring  the  case  with- 
in the  statute,  the  officer  acquires  no  jurisdiction  by  voluntary 
appearance  of  defendant 560 

PROMISSORY  NOTES.     Must  be  prosecuted  by  the  owner  or  real  party 

in  interest — sufficient  averments  of  title,  tic 233 

Clause  in,  waiving  exemptions  to  properly,  void 276 

An  action  on,  when  answer  deemed  frivolous 309 

When  void  forfrand  in  the  consideration,  &c 363 

Any  person,  if  authorized  by  the  holder,  may  demand  payment,  and 
give  notice  of  non-payment  of  a  note,  same  as  a  notary  ;  posses- 
sion by  a  clerk  in  a  bank,  not  a  notary,  is  sufficient  evidence  of 

authority  to  make  demand  and  give  notice 515 

What  proof  of  due  protest  of  a  note  required,  &c 515 


PROTEST.     Of  promissory  notes — who  may  demand  payment  and  give 
notice  of  non-payment — requisite  proof  of  protest,  &c 


515' 


R 


lAILROADS.     An  action  for  breach  of  contract  against  a  railroad  com- 
pany, for  personal  injuries — their  liability,  4c 97 

Liability  of  railroad  companies,  in  reference  to  lost  baggage — proof 

of  loss — what  constitutes  baggage,  Jtc 330 

RECEIVER.     Where  a  demand  is  not  disputed,  in  case  of  fraud  or  con- 
templated fraud,  creditor  may  have  injunction  and  receiver 
in  first  instance — without  previous  judgment  and  execution. . . .  225 
A  simple  contract  creditor  is  not  entitled  to  an  injunction  and  re- 
ceiver in  an  action  in  his  own  behalf,  against  an  insolvent  firm 

— otherwise,  where  brought  for  benefit  of  all  the  creditors 461 

When  injunction  and  receiver  allowed  against  an  insolvent  firm. . . .   461 
Duty  of  court  in  selecting  and  appointing  a  receiver  for  an  insolvent 

bank,  where  large  assets 406 

REDEMPTION.     Right  of  junior  mortgagee  and  assignee  to  redeem  prem- 
ises, be 51 

Under  judgment  of  foreclosure  and  sale  of  mortgaged  premises — 

mortgagor,  no  right  of  redemption 310 
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REDEMPTION.  Judgment  debtor  no  right  to  redeem  after  year  expires, 
notwithstanding  judgment  on  which  property  is  sold,  is  paid  be- 
fore junior  creditors  redeem 395 

REFERENCE.  Pleadings  and  papers  must  show  that  trial  will  necessa- 
rily involve  examination  of  a  long  account  to  compel  a  refer- 
ence   11 

In  foreclosure  suits,  the  referee  is  not  authorized  to  consider  equita- 
ble claims,  without  they  are  matured  into  liens,  under  which 
the  premises  can  be  charged  in  execution 333 

When  cause  will  be  referred  to  find  the  facts,  and  to  state  account 

between  parties,  &c . . .  % 348 

The  old  practice  should  be  adhered  to  on  moving  a  cause  for  refer- 
ence, as  to  requisites  of  affidavit 351 

•  Equitable  actions  involving  questions  of  fraud,  will  be  referred, 

where  circuit  calendar  crowded. .  . .  384 


REPLICATION.     The  authority  of  replying  a  set-off  to  a  set-off  in  the 

answer 148 

The  remedy  for  an  insufficient   replication — by  demurrer — not  to 

strike  out , 148 

RESIDENCE.     Of  corporations,  in  reference  to  place  of  trial,  &c 403 

Of  an  emigrant,  without  any  determined  residence  on  his  part.  477 


UCHOOLS.     When  taxable  inhabitants  of  district  not  liable  for  judgment 

against  trustees,  &c 143 

When  taxable  inhabitants  of  district  are  liable  for  judgment  against 

trustees,  &c.,  (adverse  to  above.) 468 

SERVICE  OF  PAPERS.  By  mail,  under  §  411  of  the  Code,  must  be  di- 
rected to  the  proper  post  office — street  and  number,  not  neces- 
sary   460 

SHERIFF.     Liable  to  arrest,  same  as  ordinary  person 46 

SLANDER.  Defendant  may,  in  his  answer,  justify,  and  allege  mitigating 

circumstances,  or  either 79 

Rules  of  pleading  and  evidence,  under  the  Code,  in  actions  of  slan- 
der   79,  128 

One  distinct  cause  of  action,  in  slander,  sustained,  defeats  a  general 

demurrer  to  all . .  .  222 
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SLANDER.  Where  one  inuendo  held  to  destroy  the  statement  of  the 
cause  of  action,  and  the  same  statement,  with  a  different  inuendo, 
held  actionable 223 

SPECIAL  SESSIONS.  Are  of  special  and  limited  jurisdiction— must  pur- 
sue statute  strictly — have  no  power  to  render  judgment,  unless 
court  in  tession — which  record  must  show,  &c 336 

STATUTE  OF  LIMITATIONS.  What  admissions  of  a  debtor  sufficient 

to  take  case  out  of 297 

Can  be  interposed  only  by  answer 383 

One  distinct  replication  (out  of  several)  to  the  plea  of  statute  of  lim- 
itations, if  sustained,  overthrows  the  defence 515 

Although  the  statute  of  limitations,  as  enacted  in  the  R.  S.,  has  been 

repealed,  it  is  substantially  re-enacted  in  the  Code,  (§  100.). . .  515 

Construction  of  the  statute  of  limitations,  in  reference  to  the  suffi- 
ciency of  pleadings  under  it,  considered,  (court  of  appeals.). .  515 

STATUTES.     Construction  of— where  "  may  "  construed  "  must,"  &c . .  237 
In  reference  to  contract   between  special  partners,  coming  within 

statute  of  frauds — must  be  pleaded,  &c 509 

STAY  OF  PROCEEDINGS.  An  appeal  from  an  order  overruling  a  de- 
murrer, operates  as  a  stay  of  proceedings,  per  se 103 

Requisites  of  an  undertaking  to  stay,  &c.,  on  appeal  from  circuit  or 

special  term 133 

Action  to  declare  void  and  to  foreclose  a  mortgagee,  does  not  stay  a 

suit  to  foreclose  the  mortgage. 244 

Powers  of  a  judge  at  chambers,  and  the  court,  in  granting  orders, 

staying  proceedings,  and  practice  in  reference  thereto 415 

When  pendency  of  another  action  does  not  stay  proceedings,  &c. . .  461 

Undertaking,  under  §  334,  good  to  stay  execution,  on  appeal  from 

judgment  for  payment  of  money  out  of  a  fund  in  court 4S1 

STIPULATION.  Extending  the  time  for  defendant  to  answer,  and  to 
make  such  application  as  he  may  be  advised,  embraces  a  mo- 
tion to  strike  out  portions  of  the  complaint 155 

SUPERVISORS.  Authority,  in  reference  to  authorizing  taxable  inhabit- 
ants of  school  districts  to  pay  judgment  against  trustees. .  143,  468 

« 

SURROGATE.  Power  to  decree  sale  of  real  estate  to  pay  debts,  notwith- 
standing a  previous  sale  in  partition  by  heirs 188 

When  order  from  surrogate  unnecessary,  in  order  to  issue  execu- 
tion against  executors,  &c 215 
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SURROGATE.     Power  of  surrogate  to  reject  a  portion  of  a  will  to  pro- 
bate— when  his  decree  final 264 

When  no  power  to  grant  letters  of  administration  on  estate  of  non- 
resident intestate 532 

When  proceedings  under  letters  of  administration,  in  another  state, 
insufficient  to  enable  proceedings  against  the  heirs  and  devisees, 
on  real  estate  here .  532 


T 


AXES.     What  property  owned  by  a  religious  corporation,  liable  to  taxa- 
tion     138 

Where  assessed  without  objection  or  appeal,  though  paid  under  pro- 
test, cannot  be  recovered  back 138 

TENDER.     Effect  of  the  special  tender  of  a  deed 12 

Where  defendant  admits  part  of  a  fund  in  court  to  be  due  the  plain- 
tiff, the  court  may  order  such  part  to  be  paid  to  plaintiff,  with- 
out prejudice  to  his  further  claims 428 

TRIAL.     Place  of,  (county  or  venue,)  must  be  stated  in  complaint 31 

What  vigilance  and  diligence  necessary  to  procure  a  new  trial,  on 
the  ground  of  newly  discovered  evidence  or  surprise 261 

When  objections  to  evidence  must  be  raised  on  the  trial,  or  consid- 
ered waived  on  appeal,  &c 330 

When  defendant  may  move  to  change  place  of  trial,  after  demand, 

under  §  126 — when  court  will  change  venue 403 

Where  resident  corporations  entitled  to  have  trial,  where  non-resi- 
dent plaintiff  sues 403 

Title  to  lands  not  in  issue  by  the  pleadings,  nor  necessarily,  but 
actually  proved  on  the  trial,  plaintiff  not  entitled  to  costs  where 
he  recovers  less  than  $50 406 

The  Code,  now,  permits  the  partial  trial  of  a  cause  upon  a  motion 

to  discharge  an  arrest 433 


u 


NDERTAKING.     Requisites  of,  on  appeal  from  a  judgment  at  circuit 

or  special  term 133 

When  must  be  filed  and  served  on  appeal — when  and  how  action 

may  be  brought  upon  it 344 
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UNDERTAKING.      Under  §  334,  good  to   Btay  proceedings    on    appeal 

from  judgment,  directing  payment  of  money  out  of  a  fund  in 
court..  , .  481 


V 


ARIANCE.  Between  allegation  in  pleading  and  proof,  not  to  be  deem- 
ed material,  unless  it  actually  misleads,  (court  of  appeals). . .  315 

Proof  of  having  been  misled  must  be  produced,  to  the  satisfaction 

of  the  court,  (court  of  appeals.) 315 

What  deemed  a  variance,  and  a  failure  of  proof,  (court  of  ap- 
peals.)    297,  315 

VENUE.     When  defendant  may  move  to  change  place  of  trial,  after  de- 
mand, under  §  126 — when  court  will  change  venue 403 

Where  resident  corporations  entitled  to  have  trial,  when  non-resi- 
dent plaintiff  sues 403 

First  district,  no  jurisdiction  to  hear  motions,  where  venue  in  cause 

is  in  another  district 452 

VERIFICATION.     Sufficiency  of  the  verification  of  a  pleading,  when 

made  by  an  agent  or  attorney 184 


w 


ILL.     Power  of  surrogate  to  reject  a  portion  of  a  will  to  probate — con- 
struction of  wills,  ice 264 

After  time  for  appealing  from  surrogates  decree— court  no  jurisdic- 
tion to  hear  the  matter  collaterally 264 

WITNESS.  Ten  days'  notice  of  the  examination  of  an  assignor — applica- 
ble to  justices'  courts 60 

Defendant  may  be  witness  generally — where  endorser  or  assignor  of 

a  promissory  note  is  a  witness  for  plaintiff 94 

Opinions  of  witnesses  in  regard  to  the  value  of  personal  property — 

admissibility  of  in  justices'  court 276 

When  defendant  may  have  commission  to  examine  his  co-defendant 

as  a  witness 90S 

Former  rules  and  practice  prevail  on  granting  commission* — and  ap- 
ply to  parties 286 

Principles  upon  which  the  opinions  of  witnesses  will  be  received  as 

evidence v--  j 
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WITNESS.  Plaintifl*  or  defendant  may  now  offer  his  co-plaintiff  or  co- 
defendant  as  a  witness,  in  all  cases,  and  have  him  sworn — 
testimony  to  be  restricted,  &c 385 

A  witness  incompetent  to  testify  as  a  witness  for  a  party,  cannot  be 

rendered  competent  by  being  made  a  party  to  the  record 395 

Assignor,  may  be  witness  for  assignee  in  trust  for  benefit  of  credi- 
tors     395 

A  single  witness,  uncontradicted,  proving  a  fact  clearly,  jury  have 

no  right,  arbitrarily,  to  disregard  the  evidence 528 

An  endorser  of  a  note  is  not  an  assignor  of- a  thing«in  action,  within 

the  meaning  of  §  399  of  the  Code 555 

When  such  endorser  is  examined  as  a  witness,  the  defendant  cannot, 

under  that  section,  be  examined  in  his  own  behalf 555 


